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LAW IN RELATION TO ITS SOURCES. 

LECTURE XXVIIT. 

Prospective view of the remainder of the course. — Meanings of the phrase 
‘Sources of the Law.’ — 1. The direct or immediate author of the law; 

2. The earliest documents by which the existence of law is evidenced. — 

Law written and unwritten. — As understood by the modem Civilians, and 
by Hale and Blackstone. — Written and unwritten law*5«i^fw Roman 
lawyers. Written and unwritten law, according to the improper and juri- 
dical meaning of the terms, is an important distinction. — The distinction 
stated in appropriate terms. — Examples of laws made directly by the 
sovereign : — 1. Acts of the British Parliament ; 2. Ordinances tnado by 
the ‘Etats G-eneraux’ in old France, while they subsisted, and by the king 
afterwards ; 3. The leges^ 'plebiecita, and senaius-conmlta of the Romans ; 

4. The constitutions of the Roman Emperors. — General Constitutions. 

— Special Constitutions. — (a) Extraordinary mandate. — (6) Privilegia. — 

(c) Decreta and rescript|i. — Judicial powers are implied in sovereignty, 
but commonly delegated. — Nature of oblique legislation, or judicw/ry law 
introduced. — Examples of law not made directly by the sovereign or 
supreme legislature : — (1) Laws made by the Irish Parliament, 1719-1782. 

— Colonial Assemblies ; (2) Bye-laws made by collegia or corporate 
bodies ; (3) Laws made in the way of direct legislation by Courts of 
J ustice.— (a) ReguUe praxis of our own Courts. — (^) The arrets rSgle- 
mentaires of the French Parlements* — (c) The edicts of the Roman 
Praetors. — (4) Laws made in the way of judicial decisions. — Laws origi- 
nating in customs, and in the opinions of the jurists, not distinguishable 
from nthftr lihrs in respect of their source. — (5) Autonomic laws. Page 625 
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LECTURE XXIX. 

Re-statement of the distinction between written and unwritten law. — The 
same distinction sometimes improperly expressed by the terms promulged 
and impromulged. — Written and unwritten law sefuu grammaticOf dis- 
parate from the distinction sensu Juridico — Written and unwritten law 
sensu Hale and Blackstone. — Their confusion of the two senses. — Dis- 
tinction between layr established in the direct or learislative mode and 
law obtaining obliquely 
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LECTURE XXX. 

Becapitulation. — Supposed kinds of positiv^e law. — Customary laws ; notorious, , 

and needing proof. — Civil and Canon laws, as receptat ranked by BJack- 
stone with particular customs. — A custom is only a moral rule until 
enforced by the tribunals. — When turned into a law, it is law emanating 
from the sovereign, or from a subordinate legislator or judge. — Extension 
of ‘source* to every ‘ rertfote cause ’of la w€— Generation of customary 
law per Cicero. — Hypothesis of Blackstone, etc. about customary law. — 

The prevalent notion about naturf of customary law suggested to modems 
by passage in Pandects. — Blackstone’s supplement to Julian. — Jus pru~ 
dentihus compositum. Law supposed to arise from the unauA^rised 
opinions of private lawyers.-- Customary law and law suggested by the 
opinions of jurisconsults compared. — God, or nature, not a source of posi- 
tive law. — Extension of ‘ source ’ to every ‘ remote cause ’ of law, leads to 
confusion. — Supposition that the sovereign merely declares pre-existing 
law, criticised Page 550 


LECTURE XXXI. 

Lifforent meanings of jus gentium at different periods : 1. Ancient Roman 
law ; 2. Classical jurists ; 3. Ulpian’s jus naiuraie. — Statement of the 
jus gentium of the earlier Roman lawyers.— According to Roman law, 
strangers had no rights.— Condition of aliens, members of conquered 
nations. — Difficulties arising from their position. — Creation of Prtetor 
Peregrinus^ to administer justice in Italy between Romans and members 
of Italian States, and between members of any of those states and mem- 
bers of any other Laws administered by Preetor Peregrinus. — Origin of 

the term^‘<«»j 5 fc»/iMw.-— Origin of the term equity. — Extension of theyt^s 
gentium created by the Preetores Peregrini to the outlying provinces. — 
Resumed statement of the subsidiary law obtaining in Roman empire. 

— Uniformity of this subsidiary law throughout the Roman empire. — 

This subsidiary law was styh^l jus gentium, jus equum, etc.; and was 
jus gentiurn of the earlier Roman lawyers. — jEquitas, the term. — Jus 
citAle ns opposed *ojus gentium of Roman origin. — Near equivalence of 
that distinction to jus civile et jus prcptor'mm' — Absorptionof^M* gentium 
by proper law of Urhs JRoma. — Causes of fitness of Roman law for a 
welt-reeht, or universal law. — The distinction of jm civile into jus civile 
ct jus gentium, which w'as made by the classical jurists, and occurs in 
Justinian’s compilations. — The distinction between yiw? civile and y 
gentium, which occurs in Justinian's compilations, is speculative rather 
than practical. — Modes of acquisition ex jure civili and ex jure gentium^ 

— Double meaning of jus naturale, — Of jus gentium as sigmfying inter- 
national morn lity. Vlpivxi» jus naXurale . . . • c- • 567 


LECTURE XXXII. 

,e distinction of positive law into natural and positive, as commonly under- 
stood by modern writers on jurisprudence . — BationaleotXho distinction. 

This natural law, as positive law, is closely analogous to the jus gentium of 
the earlier Roman lawyers, etc. — Natural law of modems, eaid jus gentium 
of Justinian’s compilations, embri^e positive moralitj (especially interna- 
tional) as well as positi^^e law. — ^Argument for the distinction of positive 
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law and morality into natural and pogitive : with purpoBelessi^^ of it» if 
general utility be the only index to Law of Deity or Nature.<=~JL distinc- 
tion of crimes into * mala in ae * and * mala quia prokibiia,* wiiii^ though 
utility be the only index to the laws of the Deity, migh\ not, ps^aps, be 
ill founded . — * Natural Law,' as meaning certain rules of human position ; 
and * Natural Law,' as meaning some standard to which human rules 
should conform. — Natural Bights Page 686 


lIicture xx^ii. 

Origin of term Equity as meaning Law.~Equity as meaning impartiality. — 
Equ^ as meaning any law, or principle of legislation, which the speaker 
me£ffis to commend. — Confusion of Equity as meaning^ Law, with Equity 
in its other senses. — Supposition that ‘ Law and Equity ' is a universal 
and necessary distinction. — Confusion of Equity as moaning Law, with 
Equity as meaning arhitrium, — Equity == universality. Krgo^ Impartiality. 

— applicable to any good law, etc. — Equity as meaning extensive (or 
restrictive) interpretation, ex ratione legis, — Equity, as meaning judicial 
impartiality. — Equity as meaning arbitrium. — Equity, as meaning stan- 
ds^, legislative (or other ethical) principles. — Equity, as meaning per- 
formance of imperfect obligations. — As meaning Morality. — Origin of 
application of term to equity as meaning Law ..... 694 


LECTURE XXXIV. 

Various equivalent circumlocutions for * Equity ’ as meaning positive Law, or 
Jr a portion or department of a system of positive Law. — Equity of Praetors 
/ jus prtBtorium ; tequilas not being the Law which ho makes, but the 

'' (personified) principle of legislation (utility or other) w’hich determines 
him to make it. — English Equity ought to be called, rather, Chancery Law, 
— Taking equity as not meaning law, Courts of Equity and Courts of Law 
are equally concerned with it, or equally strangers to it. — Equity as a de- 
partment of law: an historical and particular notion. — Criminal Juris- 
diction liberd republicd^jtitYi distinction of wrongs into public and private, 
— Civil Jurisdiction of Prsetores Urbaiii. — Order of procedure before the 
Praetor as exercising his judicial functions. — Jurisdictw : Coercitw : Im- 
perium meruni : viixium. — Procedure before Praetor compared with tl\at 
in our Common Law Courts.- -Approximation of the former to natural 
procedure. — Afterwards altered. — Procedure on an Interdict (see next 
Lecture). — Cognitio, or proceeding extra ordinem. — Ultimately cognithf 
or proceeding extra ordinem^ univ^sal ....... 
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’ LECTURE XXXV. 
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The direct legislative power of the Praetors was originally confined to Proce- 
dure, but afterwards extended to Substantive Law. — Difference between 
general and special Edicts. — ^Why the general Edicts of the Praetores 
were styled perpetual. — Edictum traJatitium, or the Edict of the Praetor or 
Praetors. — The ‘jus praetorium ' was formed by the Edicts of the Praetors. 
— The jus prmtorium a part of the jus honorarium. — Materials out of 
which the jus prmtorium was formed. — The term Equity. — Mquitas ■■ 
UtiUtas, or other approved principle of legislation. — Justiiia, as meaning 
utUitas, or other Approved principle, «tc. — Jus Prtettorium, an incondite 
heap of insulated rules, — Implication of substantive law, and in particular 
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of anl^ve pmtorisn law, with procedure. — Actionea JjiHeH et In 
fuctum . — Hiatory of the Praetorian edict from the end of the popular 
government to tha reign of Justinian.— Change under Hadnan. The 
Praetorian Legislation after the change under Hadrian. — Sources of the 
law administered by the tribunals, from Alexander Severus to the acces- 
sion of Justinian Page 610 


LEfJTTJRE XXXVJ. 

Matter of the Code and Pandects. — Arrangement of the Code and Pandects. — 
Supposition that the direct legislati^ft power exercised by the Praetors was 
uswrped and introduced per artee . — Why judges have employed ficjjpns. 
— ^Examination of aome current and errcjneous opinions concemiug'i^e 
rcUioncUe of the distinction between strict Law and Equity . — Examination 
of the opinion that the distinction of law into law and equity is necessary 
or essential. — The distinction is accidental and historical. — Is nearly 
confined to Roman and English Xiaw. — Differences between Roman and 
English Equity • 


LECTURE XXXVII. 

Subjects of Lecture. — The principal or leading difference between statute and 
judiciaiy law. -The principal difference between statute and judiciary 
law lies in a difference between the forms in which they are respectively 
expressed. — An enormous fault of the Pandects and Codes, considered as 
a Code.— Ratio legis et ratio decidendi. — The interpretation or construc- 
tion of statute law, and the peculiar process of abstraction and induction, 
etc. — Competition of analogies : — Paley and Romilly. — Blackstone's re- 
mark concerning the decretos of the Roman emperors. — The order in 
which law is naturally generated. — Cases apparently intermediate be- 
tween judiciary and statute law. — How law derived from anterior law 
is formed. — How the competition of opposite analogies may arise. — 

Q. Whether difficulties may uot arise from inconsistency of competing 
rules of statute law? . . . . . . . . .641 


LECTURE XXXVIII. 

Hentham's objection to judiciary law, that it is not law. — A second ground- 
less objection to judiciary law: want of public control over legislators. — 

A third groundless objwtion to judiciary law: that judges legislate arbi- 
trarily 66J 


LECTURE XXXIX. 


Remarks on the terms ‘judiciary law,’ ‘code,* etc. — Tenable objections to judi- 
ciaiy law. — First tenable ol>jection : implicated with the particular facts. 
— k. second tenable objectio.? : haste. — third tenable objection : ex post 

/ facto. — A fourth tenable objection : enormous bulk. — An evil not inherent 
in judiciary law : no authoritative record. — A fifth tenable objection to 
judiciary law; no certain test of its authority. — A sixth tenable objection : 
rules not comprehensive. — A seventh tenable objection: its injurious 
efifbet on the fwm of the collateral«tatute law. — IntrdBuction to question 
of codification. — First lading objection to codification: necessary incom- 
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pletenesB. — Second ol:{)ection. — Failure of the French and PrutSBian M>de8 
— examined. — These codes have &iled, not as codes, hut by reason of 
their faulty construction. — First defect in the French code, it is totally 
devoid of definitions of the technical terms, and explanations of the 
leading principles of - the French law. — So the Prussian code. — Failure 
of the Prussian and French codes grossly exaggerated. — The French 
code never intended by its authors to be a code, properly so called — 
that is, to supersede all other law ; but meant to be eked out by va- 
rious suhaidia . — Monstrous ignorance of the authors of the French code 
with regard to the Homa# law. — ^Extreme iftste with which the French 
code was drawn up. — No provision for amending the Prussian and French 
codes, and for keeping down the growth of judiciary and supplemental 
law working them into the code from time to time. — Savigny’s objec- 
tioniTto codification examined . . . . ^ . Page 669 


LAW: ITS PURPOSES AND SUBJECTS. 
LECTURE XL. 

What constitutes a status , or condition. — The distinction between the rights and 
duties capacities and incapacities constituting a stains^ and any other rights 
duties capacities and incapacities, not susceptible of any strict definition. 

— No generic character common to them all ; but they bear the following 
marks : 1. They reside in an individual as belonging to a class. — 2. The 
rights and duties capacities and incapacities constituting a status^ com- 
monly impart to the party invested with them a conspicuous character, 
and have an extensive influence over his social relations. This not a 
certain mark of status. — 3. They regard specially the class of persons 
by whom the status is borne. — This last circumstance constitutes the 
rationale of the distinction between the Law of Things and the Law of 
Persons. — An objection answered. — The class must be such as from its 
nature cannot include all or nearly all persons. — Uses of the distinction : 

1. Repetition, and consequent voluminonsness, avoided; 2. The por- 
tions of law specially aflTecting peculiar classes, rendered more accossiblo 
and cognoscible. — Identity of the division into Law of Things and Law 
of Persons with Mr. Bentham’s division into General and Special Codies. 

— Two other possible divisions of the Corpus Juris. — The division into 
Law of Things and Law of Persons preferable to either. — The distinction 
not correctly and consistently followed out by its authors . . . 705 


LECTURE XLI. 

Recapitulation. — Certain erroneous definitions of the idea of status and of the 
distinction (founded on that idea) between jus peraonarum et jus rervm. 
First erroneous definition : Status an occult quality (modem civilians). 

— Second erroneous definition : * Consequences of the same investitive 
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mediately from that title, through special titles. — Fourth erroneous 
definition : Status Constituted by jus iss rem in the complexion or aggre- 
gate of rights. — Thibaut’s definition of status cri"^jcised . . . .718 
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LECTURE XLII. 

Fifth erroneous definition: Status a capacity or ability {facultaSt rcchts^ 
fahigkeit). — Nature of a capacity or ability. — Subject of a right. — 
Status t a capacity, etc. — Tria capita, — The true nature of the idea of 
status^ and of the distinction between Jus personarum and Jus rerum 
resuggested Page 733 
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Supplementary remarks. — Jus actionuni co-ordinated by the Roman l%||^ers 
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• absolute duties. — Distribution of primary rights under four sub-depart- 

ments. — This division, why preferable to that of the Roman lawyers. — 

An objection to a former position examined. — Positive duties (or duties 
to do or perform) which lie upon persons generally and indeterminately. 

— ^Rights in rem as existing per se, with refi^nce to diiferences between 
their subjects. — Rigfhts to^iberty,what ? — Rights m rem over things, the 
only rights which I shall treat directly. — Distinction between property 
or dominion and easement or eervitua . — ^Various meanings of ‘property* 
or ‘ d^piinion,’ etc . . Page 811 


LECTURE XLVIII. 

Recapitulation. — Distinction between dominion or property and serviius or 
easement. — Property is susceptible of various modes. — Property pre- 
eminently so-called : viz. which is accompanied with the largest power of 
user, and therefore with a power of aliening from contingent successors. — 
Property pre-eminently so-called, is not unlimited in respect of the power 
of user. — Property pre-eminently so called, or any of its modes, cannot 
be defined (in respect of the power of user) exactly. — The modes of pro- 
perty are distinguishable from one another by precise lines of demarcation. 

— The definitions (or no definitions) of property, in various codes or 
systematic treatises 8iJl 


LECTURE XLIX. 

Recapitulation. — Speaking generally, a right of servitude is a fraction of a 
right of property residing in another or others. — But a right of servitude 
may exist over a subject which has not an owner properly so called. — 
Primary rights, etc. ; Rights w rem, per ae. — Difficulties encumbering the 
terms ‘ property,’ * servitus,’ and ‘ easement.’ — Qusere, Whether a negative 
servitude be a right of Rising the subject ? And whether it he not merely 
jus in personam against the owner or occupant ? — Order wherein the 
nature and kinds of servitudes will be considered. — Distinction between 
affirmative or positive, and negative servitudes. — Every servitude is jus 
in rem. — A servitude is not a right to specifically determined uses, or to 
specifically determined forbearances on the part of owner or other 
occupant. — Positive or affirmative servitudes {jgute in patiendo consiBiunt) 
and negative servitudes {qum in non factendo c^.isistunt). — Doubtful 

• whether there is any scientific foundation for this distinction. — No right 
of servitudcbcan consist in faciendo. — Whether a negative servitude be 
jus in remi — lies servit. — Nulli res sua servit. — * Servitus* means the 
onus, ot* the jus in re. — A right of servitude may co-exist with any mode 
of property, etc. — Absolute duties (positive or negative) annexed to pro-^ 
perty are not servitudes ......... 830 


LECTURE L. 

Distinction between real and personal servitudes. — Examples of real and per- 
sonal servitudes. — The modes of property, which, in the language of the 
Roman law, and o^lhe modern system*’ borrowing its terms and classifi- 
cations, are improperly styled ‘ servitudes * . . . . . • 844 



Xll 


Contents of the Second Volume. 


LECTtTKE M. 

Primary rights, etc, — Rights in rem per ee . — Of such distinctions between 
rights as are founded on differences between their durations. — Such dis- 
tinctions inseparably implicated with modes of acquisition, or titles. — 
Rights considered in respect of duration are of limited duration : Of 
duration, limited but not definite : or, of definite duration. — Right of 
unlimited duration. — Righl^of limited duration. — A right of unlimited 
duration does not necessarily imply alienability by the party actually 
bearing the right. — Nor is alienability confined to rights of unlimited 
duration. — Restrictions on alienation, when allowed in practice. — Abso- 
lute property defined. — Power of alienation from every possible successor 
is of the essence Si absolute property. — Absolute property in land ‘dis- 
tinguished from our estate in fee simple. — And from the Roman emphy- 
teusis , — Unlimited duration, though coupled with absolute property in cdl 
established systems, is not necessarily involved in it . . . Page 858 


LECTURE LII. 

The distinction between Jus in re proprid and Jus in re aliend : jus in rem in 
re (diend. — Property pre-eminently so called, absolute property, dominium 
(s.s.) or jm in re proprid. — Tics puhlictB (in the largest sense of the ex- 
pression. — Res puhlicm (in the narrower sense) and res privates. — > 
Classes of res pvidicee {\n the narrower sense of the term). — Qiiasi-sermtus 
over a thing, reserved by the state to itself. — Quasi-servitus reserved by 
the state over a res privata. — Absolute property, dominium (s.s.), or Ju>s 
in re proprid. — Jura in re aliend. — I)iffcrontyW« in re aliend are different 
fractions of the various rights which constitute the dominium from which 
they are respectively detJiched. — The classes of jura in re aliend which 
are noted by expositors of the Roman law : vi 2 . Servitus, Emphyteusis, 
Snperjieies, and Jus pignoris el hypothecee. — Servitus. — Emyhyteusis. — 
Supfrjicies . — The^'iw* in rem of the creditor in a thing pledged or mort- 
gaged. — Remarks on the term \jnra in rc aliend' sometimes called jura 
in re, or jura. — Rights of which it is difficult to* fix the class . . 869 


LECTURE LTII. 

A present of vested right, what. — A future or contingent right, what. — No 
rights can be future without being contingent. — Rights subject to a con- 
tingency, or condition resolutive ........ 886 


LECTURE LIV. 

Recapitulation. — Primary rights, etc. — Rights in rem, per se . — Introduction 

to the coDsideration of Titles, or of Investitive and Divestitive Facts . 901 


LECTURE LV. 

Titles considered generally. — Rights ex lege immediate . — Functions of titles. 
— Bentham*s critic'ism on the woid t%tle . — Proposed Kae of title with ex- 
tended meaning . i 


905 



Contents of the Second Volume. xiii 


LECTURE LVI. 

Titles distinguished into simple and complex : but really always complex. — 
Component elements of a complex title. — Principal and accessory. — Im- 
proper application of the expressions tx lege immediate, etc. — Ist. Their 
use to indicate whether or not an act of the party entitled is part of the 
title. — 2ndly. To distinguish certain well-known titles . . Page 918 


lecture: lvii. 

Titles by^'^hich rights in rcm are acquired or lost. — Various attempts at 

clasbitication. — Doubtful whether any successful . w . . . 931 

FRAGMENT ON QUASI-CONTRACTS AND QUASI-DELICTS . . 944 


TABLES AND NOTES 950 

ESSAYS ON INTERPRETATION AND ANALOGY .... 1023 

NOTES ON CODIFICATION . . .1050 

NOTES ON CRIMINAL LAW 1075 


ON THE USES OF THE STUDY OF JURISPRUDENCE. 

Proper subject of Jurisprudence. — Inevitable (and sometimes intentional) im- 
plication of legislation with jurisprudence. — Value of the study of Roman 
law. — Uses of the study of jurisprudence. — System adopted in Prussia. 

— Training of a lawyer. — Necessity for a law faculty . . . .1106 


CODIFICATION AND LAW REFORM. 

Probability of some attempts at codification. — Re-construction must be 
accomplished, if at all, by scientific lawyers. — All attempts at codification 
must bo wrought out on one preconceived plan.L.Legislation must be 
^ accomplished by scientific lawyers . — ResurnS of the question of codifica- 
tion . 1129 


INDEX 


1141 




Leotubes on Jubispbudenoe. 


LAW m EELATION'TO ITS SOUEOES 

* AKD THB 

MODES IN WHICH IT BEGINS AND ENDS. 


LECTUEE XXVin. 

ON THE VAEIOUS SOUEOES OP LAW. 

In the ensuing lectures I shall treat of the following sub- 
jects : — 

1st, The sources of law, and the various modes in which it 
originates : under ’^hich head I shall treat of the distinctions 
between law written and unwritten ; law positive and natu- 
ral; jus civile and gentium ; law and equity : touching on 
various other topics which are suggested by them. 

2ndly, From the sources of law, and the modes in which 
it originated, I shall proceed to the distinction between the 
law of things and the law of ^persons ; and in endeavouring 
to analyse that distinction, I shall examine the notion of 
status or condition, and the distinction between public and 
private law : for the term public law, unless it be used in a 
sense which would include all law, denotes, as it appears to 
me, a particular department of the law of persons. 

• 3rdly, I shall examine the arrangement of the Eoman 
lawyers in thfiir institutional and elementary writings ; an 
arrangement which I believe to be just in the main, and 
which is unquestionably the groundwork of most of the 
modem attempts to give a systematic shape to the whole 
body of any system of law. 

And this I am afraid will be nearly all which I shall be 
enabled to accomplish within the present course. I have 
thought it better to explain fully, and with passable distinct- 
ness, a few leading lK>pics, than to touch 4)n a great number 
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lightly aii<l hastily. The gentlemen who have bo kindly come 
forward to support me in my first attempt, will, I am sure, 
make the due allowance for the imperfections unavoidable 
in a commencement, and for the occasional interruptions 
which have been caused by inevitable illness. If I am ablS 
to get through these topics before the expiration of the ses- 
sion, I will then touch upon some of the details of the science, 
such as the various spesjies of rightsrin rem ; dominium, ser- 
vitus, and so on ; the disj-iiiction between contracts and 
quasi-contracts, and an outline of the various species of con- 
tacts. I am extremely sorry to be obliged to leave off in 
this lame manner, but I hope that I shall meet with the in- 
dulgence due to a first attempt. 

In many legal treatises, and especially in treatises which 
profess to expound the Roman law, that department or divi- 
sion which regards the origin of laws, is frequently entitled 
‘ De juris fontihus.^ The expression fontes juris^ or sources of 
law, is ambiguous. 

In one of its senses, the source of a law is its direct or im- 
mediate author. For either directly or remotely, the sove- 
reign, or supreme legislator, is the author of all law ; and 
all laws are derived from the same source : but immediately 
and directly laws have different authors. As proceeding 
from immediate authors of different characters or descrip- 
tions, laws are talked of (in the language of metaphor) as if 
they arose and flowed from different fountains or sources : in 
other words, the immediate author of a given Rule, (whether 
that author be the sovereign or any individual or body legis- 
lating in subordination to the sovereign), is styled the foun- 
tain, or the source, from which the rule in question springs 
and streams. But this talk is rather fanciful than just ; for, 
applying the metaphor with the consistency which even 
poetry requires, rules established immediately by the supreme 
legislature are th(^only rules springing from a fons or source. 
Individuals or bodies legislating in subordination to tiio 
sovereign, are more properly reservoirs fed frdm the source 
of all law, the supreme legislature, and again emitting the 
borrowed waters w^hich they receive from that Fountain of 
Law. 

Taken in the sense to which I have now adverted, the 
fountains or sources of laws are their immediate authors or 
makers. Thus the supreme legislature is the author or 
source of the layvs which it publishes dirgctly. A corporate 
body, or a subordii\ate legiUature (like those of our colonies), 
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is the source of those laws which it makes aiifi publishes 
with the soToreign’s consent. Courts of justice are a source 
of law, in so far as the law consists of judicial decisions, 
^binding upon subsequent judges. And admitting for the 
present that customs constitute a distinct species of law, 
custom, or the persons with whom the custom originated, 
are authors or sources of law. 

In another ao€epft.tion of the term, the fountains or 
sources of laws are the originalsor earliest extant monuments 
or documents by which the existence and purport of the 
body oflaw may be known or conjectured. • 

Taken in this acceptation, the fountains or sources of 
loAJOB are properly sources of the knowledge which is con- 
versant about laws : ^ fontes e quibus juris notitia hauritur.’ 
But the term ^ fontes^ (as thus understood) is restricted 
• to the original, or to the earliest extant, documents. Docu- 
ments which are copies of these, or which give at second- 
hand the evidence contained in these, are not fontes or 
sources of knowledge, but rivi or conduits through which it 
emanates from the sources. For example: Considered in 
mass, all the relics of antiquity, which regard the Roman law, 
are ^fontes juris Romani;’ ^fontes e quibus juris Romani 
notitia hodie hauritur.’ For (speaking generally) the extracts 
from the classical jurists contained in Justinian’s Digest, the 
Imperial Constitutions contained in his Code, with such 
other relics of antiquity as regard the Roman law, are the 
earliest evidence, or the earliest extant evidence, for the 
several parts of the system to which they respectively relate. 
These, therefore, are ‘ fontes.’ 

But the works of the Glossators and Commentators who 
wrote in the Middle Ages, with the works of Civilians who 
have written in subsequent periods, are not fountains or 
sources of that knowledge of the system which may be gotten 
at the present hour. For the countless authors of those 
countless volumes derived their own knowledge of the Roman 
Law from ancient documents or monuments which are still 
extant add accessible. Accordingly, the works of the Glos- 
sators and Commentators who wrote in the Middle Ages, 
with the works of Civilians who have written in subsequent 
periods, are by the German writers on jurisprudence distin- 
guished from the documents which constitute the fontes or 
sources by the general and collective name of * Literatura,^ 
The term ‘foi^tes juris’ haSj^ therefore,*a double signifi- 
cation. As proceeding from immediat# authors, of various 
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1 ^. characters «)r deseripticms, laws are said to emanate from 

. various sources or springs : whilst the earliest extant docu- 
ments which attest their being or purport are also entitled 
‘sources or springs of law/ or sources or springs of the 
knowledge which is conversant about it. 

And so, (in regard to the English law,) the statutes, the 
reports of judicial decisions with the old and authoritative 
treatises which are eqflivalent to rrf|)orts, may be deemed 
sources of English jurisprudence ; whilst the treatises on the 
English law, which merely expound the matter of those 
statutes and rep<jrts, are not sources of English jurispTudence, 
but are properly a legal literature drawn or derived from the 
sources. 

Uw writ- Law considered with reference to its sources, is usually 
listinguished into law written and unwritten. 

A» undfr- The distinction between written and unwritten law in the • 
the modern acceptation of the term, is this : Written law is law 
«nd Iv""’ supreme h*gislature establishes directly. Unwritten 

H»ip uid 1“ w is not made by the supreme legislature, though it owes 
BiackKiottB. validity, or in law by the authority, expressly or tacitly 
given, of the sovereign or state. Accordingly the modern 
Civilians, with whom the distinction as thus understood 
originated, commonly ranked under jus scrq>tum, laws made 
by the popuhis or p/c?w, smmtm-eovsuHa and the constitutions 
of the emperors. Laws enacted by the people assembled in 
centuries, were made by the supreme legislature, and were 
therefore jus scriptum in the sense above explained ; and the 
same may be said of the constitutions. or orders of the em- 
jHirors after they openly assumed the style of. sovereignty. 
How the plebs or the senate came to be held equivalent to 
the popuhis assembled in centuries will be considered in a 
subsequent part of this lecture. 

According to the same division, tlie edicts of the Praetors 
and other judicial functionaries, the rules introduced by the 
practice of the tribunals, the writings and opinions of juris- 
consults, and laws established by custom, were unwritten 
( law, or jus non scriplum. For although law originating in 
any of these sources, owed its validity to the assent of che 
supreme legislature, it was not made by the supreme leo-is- 
lature, directly and immediately. ° 

The distinction between written and unwritten law, as 
drawn by the modem Civilians, was adopted by TTnlo and 
imported by BlaoJcstone into his Commentaries. Both Hale 
and Blackstone restrict leges scriptce, or written laws of *hia 
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kingdom, to statate acta or edicts made by the Mng, by and Lkct. 
with the consent of the lords spiritual and temporal and 
commons in Parliament assembled. General and partial 
^customs, and laws established by the practice and usage of 
the Courts, they rank under leges non scriptcBy or unwritten 
laws.** 

By the Boman Lawyers themselves, little importance was 
attached to the distiifction between written and unwritten ten law 
law. And, in every instance in which they take the distinc- 
tion, they understand it in its literal sense. When they talk 
of WTU^n law, they do not mean law proceeding directly from 
the supreme Legislature, but law which was committed to 
writing at its origin : quod ah initio Uteris mandatum est. 

And accordingly they include in written law, not only the 
laws of the Populus and Plehsy with the Senatus-consulta. 

• and Constitutions of the Emperors, but also the Edicts of 
the Prfietors and other Magistrates, and the Eesponses of the 
Jurisconsults. 

Law originating in custom, or ex disputatione foriy they 
style jm non scriptum. For law originating in custom, or 
floating traditionally amongst lawyers (as in England it is 
well known that there is much law constantly manufacturing 
at the bar, which in time is adopted by the judges, and by 
them again emitted to the bar), is not committed to writing 
ah initioy although it may afterwards bo recorded in legal 
treatises, or may be adopted Jby the supreme legislature and 
promulged in a written form. Justinian, in the second 
title of the first book of his Institutes, mentions the dis- 
tinction in the sense last adverted to. Gains, in his enu- 
meration of the sources of Law, passes over the distinction 
in silence. The latter says, ‘ Constant autem juraex legibus, 
plebiscitis, senatus-consultis, constitutionibus Principum, 
edictis eorum qui jus edicendi habent, responsis pruden- 
■^um.’ ^ He afterwards speaks of Customary Law, or of the 
^jus quod consensu receptum est; ’ and also of Mos as a 
source of law. But he nowhere adverts to writing, or to the 
absence of writing, as forming a ground of distinction be- 
tween the species of laws. 

The distinction (if such it can be termed) which was 
taken by the Roman Lawyers, is altogether insignificant : 

*♦ The foregoing part, of this lecture is supplied from J. S. M.’s notes.— R. C. 
cot contained in the former edition, the ** Big. I. 1, 6. 
orresponding part of roe MS. having • " Gaii Comm. I. 2. 

(as it appears) been missii^. It is here • 
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Insignificant, inasmnch as commission to writing, by, orhy 
authority of immediate a/uthotf is an accident; thougli no 
considerable body of law can be preserved and known, un- 
less written, with or without authority. 

That which has been taken by the modems is important. 
But nothing can be less significant or more misleading than 
the language in which it is conveyed. For, first, law, though 
it originate with the sufireme legislaifiire, is not necessarily 
written. It may be, and in dnany nations has been, estab- 
lished and promulged without writing. And, on the other 
hand, law flowing from another source, though obtaming as 
law with the C(»nsent of the supreme legislature, may be 
committed to writing at its origin. Such, for instance, are 
the laws of Provincial and Colonial Legislatures. And such 
especially (as I shall shew hereafter) were the edicts of the 
preetors. 

Laws, then, are distinguished in respect of their sources, 
or of their direct or immediate authors, into laws which are 
nade directly and immediately by the supreme legislature, 
and laws which are not made directly and immediately by 
the supreme legislature, although they derive their validity 
from its express or tacit authority. I shall now proceed to 
give examples of these two kinds of laws. 

An example of laws made by the sovereign body directly 
and immediately, is that of our own Acts of Parliament, 
which are made directly by the supreme legislature in its 
three branches, the King, the House of Lords, and the House 
of Commons. • 

Another exam j>le is that of the enactments passed by the 
Etats-G^neraux in France, while that body continued to 
exist and to be iH3cognised as the supreme legislature. When 
the Kings of France became constitutionally the sovereigns, 
or when the French Government became a monarchy, the 
royal ordinances wefe laws of the same kind. 

In Rome under the Commonwealth, or in libera republic^, 
laws established by the supreme legislature were of three- 
kinds : there were three distinct bodies whose decrees were 
considered as made by the sovereign or supreme legislature. 
These were, 1st- the populue^ assembled in curiwy according 
to the most ancient form, or, according to the manner sub- 
sequently introduced, in cetituries ; 2dly, the plebs, assembled 
in tribes ; and 3dly, the senate. 

Strictly speaking, the sovereignty reside^ in i\iO populus^j 
which included every Stoman' invested with political powers. 
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and therefore included members of the senate, m well as 
citizens who were not senators* To laws made by the po- 
pwltts (whether assembled in curws, according to the more 
{tncient manner ; or in cmturies^ according to the more re- 
cent fashion), the term ^ leges* or ^statutes* (when used 
with technical exactness) was exclusively applied. But as 
the term ^ leges * or ^statutes* was afterwards extended im- 
properly to laws madb by the plSbsy ‘ leges * strictly so 
called, or laws made by the pojmdus, were commonly styled, 
for the sake of distinction, ‘ Leges curiatce * or ‘ Leges cen- 
turiaia^*^ ^ 

The plehs (as distinguished from the senate) included all 
citizens of plebeian birth who were not senators. 

The senate (as distinguished from the plehs) included all 
citizens of patrician birth, and also all citizens of plebeian 
43irth who fflled (or had filled) certain of the higher oflices. 
For example: Consuls, praetors, and tribunes of the plehsy 
together with aa;-consuls and eaj-prcetors, were members of 
the assembly styled the senate, whether they were patricians 
or plebeians. 

The distinction between patrician and plebeian, and the 
distinction between senate and plehs, were therefore dis- 
parate. For, although every patrician seems to have been 
a senator, many of plebeian birth sat and voted in the 
senate. 

A law passed by the plehs was styled, in accurate lan- 
guage, a plehiscitum. But as every plehiscitum was equiva- 
lent to a lex, the term, ‘ leges ’ was extended improperly from 
laws made by the populus to laws made by the plehs. 

How plehiscita acquired the form of leges, or came to 
be considered as laws made by the supreme legislature, 
it is not very easy to determine. For the plehs was only a 
portion of the whole Roman People, and therefore was not 
the body wherein the sovereignty resided. It seems not 
unlikely, that the plebs (instigated by their Tribunes) as- 
sumed the power of legislating for the whole community : 
and that* the senate (too feeble to resist) yielded, after a 
struggle, to the unconstitutional pretension. Gaius tells 
us expressly, that the senate at first refused to recognize 
plehiscita as leges generally binding ; but that the force of 
leges was at length imparted to plehiscita through a law 
passed by the populm.^ 

• • • 
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It aleu^ seexns probable (as is suggested by Hugo, au 
eminent German writer on the Boman Law), that a com- 
promise took place, and the plebiscita were prepared first by 
the senate and then adopted by the plebs. And,' if that 
supposition be just, every law of the kind was made with the 
concurrence of hoih^ and was nearly equivalent to a Leas, or 
statute made by the entire people. The power of supreme 
legislation, instead of* being exercited by the populvs as- 
sembled in a single body, exercised by two bodies into 
which the populvs was divided. One of these bodies (namely 
the senate) possessed the initiative^ or the power of ^proposing 
laws. The other of these bodies (namely the plebs) pos- 
sessed the power of passing or rejecting laws concocted and 
proposed by the senate. 

Laws passed by the senate (which were styled senatus-- 
conmlta) were also equivalent to leges made by the assem-« 
bled popuhis. 

It has often been inferred from a passage in Tacitus, that 
consults or acts of the senate first acquired this virtue 
under the reign of Tiberius. But they are distinctly placed 
by Cicero (writing liberd rejmhlicd) on a level with leges and 
plebiscita. Nor is there here the slightest difficulty. For, 
since the tribunes of the plebs sat in the senate, and by 
simply uttering their veto might have arrested its proceed- 
ings, it follows that a consult of the senate was passed with 
the concuri'ence of the plebs^ assenting to the act by its re- 
presentatives. Senatus-cotisnlta therefore were not acts of 
the senate alone, but acts of the senate in which the plebs 
by their representatives concurred. 

The result tlien seems to be this : 

Libera republican or, during the Commonwealth, the su- 
preme legislative power resided in the Roman People (includ- 
ing the senate andp/e^s). 

This legislative power was sometimes exercised by the 
people, as collected in a single assembly. At other times, it 
was exercised by the same people as divided into two bodies : 
— ^namely, by the plehs^ with the concurrence of thS senate ; 
or by the senate, with the concurrence of the plebs. And, in 
either of these last-mentioned cases, the joint act of the 
parts into which the whole was divided, was equivalent to 
an act of that sovereign whole as united in one assembly. 
If our House of Lords and House of Commons sometimes 
sat and voted in cue assembly, and somei^mes separately ap 
at present, they would afford an exact parallel to the manner 
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in which the sovereignty was divided in the Bomail Bepublic. 
Acts passed by the two bodies assembled in one house, would 
correspond to leges cwriatw and centuriatcB ; acts originating 
in the one House and adopted by the other, would be 
or senatus-consulta. The only difficulty in this explanation is, 
that the equestrian order, although of course members of the 
populws, were not members either of the senate or plebs. En- 
actments passed by on# of those bodies with the concurrence 
of the other were therefore not,^trictly speaking, acts of the 
entire populvs ; though acts of the populus, united in curioe 
or centu'AcBy were so. ^ 

The Constitution of the Roman Republic is not very ac- 
curately known ; nor, with a view to the study of the Roman 
law, is any very accurate knowledge of it necessary ; since 
the whole of the body of Roman law which existed in tlie 
^ime of Justinian was of a date posterior to the termination 
of the republican government. But a knowledge of the gene- 
ral outline of the Roman constitution is necessary for under- 
standing the law terms. 

While, then, the Roman Commonwealth virtually existed, 
law created immediately by the supreme legislature was estab- 
lished in three modes: — by leges^ or statutes^ strictly so called ; 
by plebiscitay also styled leges j and by senatus-comulta. 

While I am on the subject of leges, I will just observe, that 
lex in the Roman writers is always equivalent to the word 
statute. It invariably signifies some particular law, made in 
a manner which would induce us to call it a statute ; and is 
never used (like our word law) as a collective name, to sig- 
nify all law, whatever its form or origin. The word which 
the Roman writers employ for this purpose is jvs ; which 
denotes all laws and all rules of law, let their origin be what 
it may. It is a sure sign of utter unacquaintance with the 
Roman writers, to use the word in tlfat enlarged sense ; 
tfius Chief Baron Gilbert, by speaking of lex prcetoriay betrays 
his ignorancd of the Roman Law. 

After* the destruction of the Commonwealth and the 
establishment of the Empire, the supreme legislative power, 
though it virtually resided in a monarch, was long exer- 
cised to appearance in the ancient and constitutional modes. 
Laws were still made by ihepopulrnyplebsy or senatcy although 
those bodies were obedient instruments of the Emperor, and 
legislated at his suggestion, or at the sugg^tion of his crea- 
tores. As assemblies of the popultis o)^ plebs were the less 
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jJcn. commodiow tools, the work of supreme legislation was com- 
monly done to appearance by the smaller and more manage- 
able body. The laws which really emanated from the military 
chief of the Empire, were usually voted by the senate at the^ 
mstcmce of the prince^ ad orationem principis,’) and were 
promulged or published as senatus-consuUa. 

And here it may be observed that the only constitutional 
title of the chief of the ftate was Prin<feps : which corresponds 
not exactly to the term president of the senate, but rather to 
our phrase father of the senate ; the oldest and most authori- 
tative member y^ho had no particular rights in consequence 
of his rank, except that of preaudience, and some honorary 
observances. The head of the state, though really despotic, 
was by fiction nothing more than princeps senatus; he was 
never called emperor {imperator), which was a mere military 
title and denoted general ; except when he was considered as » 
chief of the army. Princeps is the title invariably given by 
Tacitus. 

From the accession of Hadrian, and perhaps from an 
earlier period, the Emperors openly assumed the supreme 
legislative power which they had before exercised covertly. 
Instead of emitting their laws through the populus, plebs, or 
senate^ they began to legislate avowedly as monarchs and au- 
tocrators, and to notify their commands to their subjects in 
Imperial Constitutions. 

These imperial constitutions (which are not unfrequently 
styled principum placita) were general or special, 
at a General Constitution {edictun\, lex edictalisy epistola 

tions. generalis) the emperor or prince, acting in his legislative 
capacity, established a law or rule of a universal or general 
character, and not regarding specifically a single person or 
case. 

C^titu Special constitutions were of various kinds, but agreed in 
tions. this : that they regarded specifically single persons or casej. 
orin^ry^* One kind of special constitution was called an extraordinary 
mtndAte. mandate ; and was an order addressed to a civil or military 
► • officer, for the regulation of his general conduct in the ex- 

ecution of his office, or even for the regulation of his conduct 
on a particular occasion. But the most important and re- 
markable of all these special constitutions, were those decretes 


and rescripts which were made by the Emperors, not in their 
quality of sovereign legislators, but in their quality of sove- 
reign judges : a decrete beigg an order made on a regular 
appeal from the judgment of a lower tribunal ; and a rescript 
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being an order preceding the judgment of the hmer tribn- lkot . 
nal, and instructing that lower tribunal how to decide the 
cause. 

, By a Special Constitution of another class, the Emperor W 
conferred on some single person some anomalous or irregular 
right, or imposed upon some single person some anomalous 
or irregular obligation, or inflicted on some single person 
some anomalous or irregular punishtaent. Such constitu- 
tions were styled pWvtZegfm. Or^ speaking more accurately, 
such constitutions were privilegia issued by the Emperors. 

For a or Senatus-GonsuUum of the same purport or effect, 
would also have been a privilegium. When such privilegia 
conferred anomalous rights, they were styled favourable. 

When they imposed anomalous obligations, or inflicted ano- 
malous punishments, they were styled odious. An act of the 
British Parliament giving to the inventor of a machine an 
exclusive right of selling it, would be styled in the language 
of the Boman Law ‘a favourable privilege.’ An Act of 
Attainder would be styled in the same language ‘ an odious 
privilege.’ 

A privilegium, in short, is a special act affecting special 
persons with an anomalous advantage, or with an anomalous 
burthen. It is derived from privatuniy which, as opposed to 
puhlicurriy signified anything which regards persons considered 
individually; publicum being anything which regards persons 
considered collectively, and as forming a society. Privilege 
in English denotes rather the anomalous right than the law 
giving the anomalous . right, or impressing an anomalous 
obligation. Thus it would be said that an inventor had 
obtained the privilege of being the only seller of his inven- 
tion ; not that the legislature had enacted a privilege confer- 
ring on him that right. In common and loose talk, our 
word privilege seems to be merely synonymous with right. 

Jt ^may here be observed that although ^ privilegium, con- 
sidered from one aspect, regards a single or determinate 
person ; considered from another aspect, it regards persons 
generally. * Although by a patent, an exclusive right of sell- 
ing a given article be conferred solely on me, the same law 
is evidently general so far as respects the corresponding obli- 
gation on other persons to abstain from violating my right. 

And the same may be said of a privilegium imposing an 
obligation upon an individual ; it supposes obligations on 
other persons genexally to forbear, from all acts which would 
hinder the performance of the obligatito. It is for this 
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Lig>]r > reason that it is necessarj to define a General Constitution 
negatively, as I have done in the definition above given : 
namely, a law or rule of a universal or general character, 
and not regarding specifically a single person or case. 
(c)l)ecreu A third class of these Special Constitutions, and the most 
important and remarkable, consisted of those decretes and 
rescripts which were made by the Emperors, not in their 
quality of sovereign le^slators, but in their quality of sove- 
reign judges ; a decrete being an order made on a regular 
appeal from the judgment of a lower tribunal ; and rescript 
being an order preceding the judgment of the lower tribunal, 
and instructing that lower tribunal how to decide the cause.*® 
For, although in modern Europe the judicial power residing 
in the sovereign is commonly delegated by him to individuals 
called judges, the Eoman emperors were themselves judges 
in the last resort. 

Judicial I this a convenient opportunity to observe that sove- 

ImpUe^liT reignty, being unlimited and incapable of any legal limitation, 
includes the judicial as well as the legislative power. The 
commonly judicial powers implied in sovereignty are in our own times 
commonly delegated wholly or in part ; but in the nations of 
antiquity and in the Middle Ages the person or body of per- 
sons composing the supreme legislature was also the judge 
in the last resort, or even in the first instance. The populue 
of Rome, which was the supreme legislative body, was also 
the judge in capital cases. The Mickle-mote or Wittenage- 
mote of the Anglo-Saxons v^as both the legislature and a 
Court of Justice. Even after the Norman Conquest, the Aula 
Regis or Great Court Baron of the kingdom,, was a Court of 
Justice as well as the sovereign or supreme legislature; and 
it is fi’om the Aula Regis that our House of Lords, although 
no longer the same assembly, and not now the sovereign, but 
a branch of the supreme legislature, derives the judicial 
power which it stih exercises. I cannot remember that Par- 
liament in its collective capacity ever exercised judicial 
power, altliough there is one case (by the statute of Treasons, 
25 Edward II. c. 2) wherein our present Parliament (mean- 
ing the King, Lords, and Commons) appears to have been 
invested by statute with the powers of a Court of Justice. 
Indeed, the judicial power seems to have been more com- 
pletely detached from the legislative in our own country 
than in any other. 

** Like the rescripts of the Komen epistles of the^opes are all rescripts in 
fkaperoTB, the canon law4 or decretal the strictest^^sense. 
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The proper purpose of a decrete was the decisian of some 
question touching the existing law which had arisen in a 
particular cause between particular parties. But the law 
was often made by imperial decretes, as it is by the decision 
of our Courts. Where the existing law afforded no principle 
applicable to the case, or where the supreme judge was igno- 
rant of the existing law, or disliked it and was desirous of 
setting it aside, he de(*ded the caseP on some new ground, 
which usually became law as completely as if it had been 
solemnly enacted by an edict. To use our own expression, it 
served as%> precedent. The principle on whic^ it was founded 
was considered as law, and applied as such to the decision of 
subsequent cases. 

This mode of establishing laws I shall analyse hereafter ; Nature of 
in the meantime I will mention that the manner of legis- 
biting by judicial decision is the same, whether the judge 
^ sovereign or subordinate; though the law in the two Uuced. 
cases is derived from different sources. As a subordinate body 
clothed by the sovereign with legislative power may make 
laws by direct enactment, so the sovereign, acting in the 
capacity of a judge, may make them in the indirect mode of 
judicial decision. This distinction between direct and oblique 
legislation, or legislation in the legislative and in the judicial 
mode, is far more important than the distinction between 
written and unwritten law, or law made directly by the 
sovereign, and law made immediately by a subordinate 
authority. 

Having now given examples of law made directly and im- Examples 
mediately by the sovereign, I proceed to examples of law not 
made directly and immediately by the sovereign, although it 
exists or obtains as law by the express or tacit authority of reign or 
the supreme legislature. tegSws. 

And, first, laws made by subordinate hsgislatures, in the 
^direct or legislative manner, are not established immediately 
by the supreml legislature, although they derive their force 
from the authority of the sovereign. 

Such were the laws made by the Irish Parliament (i) 
before that Act of the British Parliament which acknow- IJe iris^ 
ledged the independence of Ireland. In fact and practice, 
the Irish Legislature (consisting of the King and the Irish (’oioniai 
Houses of Parliament) was in a state of subjection to the 
supreme legislature of Britain : that is to S)ay, to the same 
King and the British Houses of Parliamont. An Act of the 
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Liktt. British Lsgislatore bound the inhabitants of Ireland, if the 
my in contained a provision extending it to that country. And 

acts of the Irish Legislature might have been abrogated or 
modified by acts of the British. 

Laws made by Collegia^ or by Corporate bodies, belong to 
by co%ia the same class. They are made immediately by the Corporate 
S^SSues. bodies themselves, but owe their legal validity to the authority 
of the sovereign. * 

The power of subordinate legislation granted to a subor- 
dinate legislature, is conferred by the sovereign legislature 
expressly or tacitly. 

If it be gran^d or admitted by written or oral declaration, 
it is conferred by the sovereign expressly. 

The sovereign confers it tacitly, by any conduct (not con- 
sisting in such declaration) which necessarily supposes that 
he acknowledges or admits it. For example, if he enforce a 
law made by a subordinate legislature, or permit his Courts 
of Justice to enforce that law, his positive or negative conduct 
necessarily supposes that he acknowledges a power of legis- 
lation in the immediate author of the law. 


(8) Laws Of laws made by subordinate legislatures in the direct 
w8y^of"dL^ or legislative mode, the most remarkable are those which are 
w^iegisia- made by Courts of Justice, not in their judicial capacity, and 
Courts of in the way of decisions on special cases, but by a power of 
Justice. proper legislation conferred upon them expressly or tacitly 

by the supreme legislature. 


(a) Regulw 
praxis of 
our own 


Such are the reguloe praxis published by our own Courts 
of Justice, which are distinguished broadly from the laws 


^^‘8- established by the same Courts in the indirect mode of 


judicial decision. 

(6)Thoar. Such also were the arrets reglementaire^ of the French 
poLrlmncnts ; which were not judicial decisions on specific or 
P^-riiculiir cases, but general laws or statutes, promulged by 
the parlements acting as subordinate legislatures. Their 
decisions on special cases were not only different in their 
character, but bore a different name ; arrets judtciaires, whicih 
is equivalent to judgments or decisions. * 

The Such above all were the edicts of the Roman Preetors 
tSeSowan forming the body of law called Jus Prcetorium. The manner 
PwBtors. in which this portion of the Roman Law was made, and the 
causes of its being made, are among the most interesting 
phenomena in the history of jurisprudence. It was not 
made in the way of decisions in particuj^ar cases, but con- 
sisted of general It^ws, made and promulged in the way of 
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direct legislation ; by virtue of a power assumed mb first by 
the PwetoTS, with the acquiescence of the supreme legisla- 
ture, and subsequently confirmed to them by its express 
recognition and authority. Agreeably to their application of 
the terms written and unwritten law, corresponding to the 
distinction which I am now illustrating, jna Prmiorium is 
invariably classed by the modem Civilians under the head of 
unwritten law. For tiK)ugh such nfies were written (in the 
grammatical sense of the expresfion, and moreover were pro- 
mulged or published^ they yet proceeded immediately from 
evbordinOte authors, and are therefore right^ classed under 
unwritten law, according to the improper sense of the opposed 
epithets written and unwritten as applied to law, which I call 
iheir juridical sense. 

Another species of laws emanating immediately from a 
subordinate authority, consists of laws established obliquely, 
or by judicial decisions : namely, by the decisions of subor- 
dinate tribunals : for laws, as has already been observed, are 
occasionally made in this oblique manner by the sovereign 
himself. And agreeably to their application of the terms 
written and unwritten law in the juridical sense, the term 
unwritten law is applied by the same modern Civilians to the 
rules of judiciary law which were engendered by the ueus 
fori : that is to say, which were immediately created by the 
Praetors, and other subordinate judges, as directly and pro- 
perly exercising their judicial functions. 

The term unwritten law in the same meaning is applied by 
the same Civilians to jus morihus co^istitutum, and jus pruden- 
tibus compositum, that is to say, law emanating (or supposed 
to emanate) from opinions emitted by respected, but merely 
private, jurisconsults in responses, in commentaries, or in 
systematic treatises. But neither laws originating in cus- 
toms, nor laws originating in the private opinions of juris- 
consults or institutional writers, are (properly speaking) 
* dfstiiict species of law in respect of their sources. 

A custom? as such, independently of legislative sanction, 
is not a law, but a moral rule. When it has been embodied 
or promulged in a statute, or made the ground of a judicial 
decision, it has the force of law ; but then it is statute law 
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(4) Laws 

way of 
judicial 
decisions. 


Laws origi- 
nating in 
customs, 
and in the 
opinions of 
the jurists, 
not distin- 
guishable 
from other 
laws iFi 
respect of 
their 
source. 


built on an anterior custom, or law established by a judicial 
decision of which anterior custom was the basis or principle. 

The same reasoning applies to law originating in the 
opinions of privat^ jurisconsults. The writings and opinions 
of jurisconsults are often causes of law |by determining acts 
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of legislatim, and oftener bj determining decisions of Courts 
of Justice. Bat the source or immediate author of the law 
is the legislator, sovereign, or subordinate who legislates in 
pursuance of their opinions, or the judge, sovereign, or sub- 
ordinate whose decisions their opinions determine. 

There are certain opinions of l^man jurisconsults to which 
this observation does not apply, if we give credence to cer- 
tain statements in the Digest as to th^ authority conceded to 
these jurisconsults.” For, assuming that these jurisconsults 
hod the authority there alleged to have been conceded to 
them, they wer^in effect, though not in name, judges of the 
law ; and their opinion was therefore tantamount to a judicial 
decision. But it is more likely that the responses of private 
jurisconsults were never sources of law, though they exerted 
upon the decisions of judges that influence which is naturally 
exercised by known and expert persons over persons com- 
paratively ignorant and unskilful. 

The great influence which the responna prudmiiuniy or 
opinions of private jurisconsults, naturally exercised in the 
making of the law, is manifest from this, that the Pandects 
are wholly composed of excerpts from their writings. These 
writings and the Imperial Constitutions had, in the time of 
Justinian, entirely superseded all the other sources of law, 
and his compilations, the Pandects and Code, wholly consist 
of them. Some of our own writers have exercised the same 
kind of influence : Lord Coke, for example, whose opinion, 
though not in itself a source of law, would be considered as 
conclusive evidence of the law os it existed in his time.*® 

Another species of laws not made by the supreme legis- 
lature, are laws (if such they can be called) which are esta- 
blished by private j)ersons, and to which the supreme legis- 
lature lends its sanction. These (in truth) are nothing but 
obligations imposed by virtue of rights which the legislat<jr 
has conferred. F6r example, By my will I may impose cer- 
tain conditions upon devisees or legatees. By virtue of '^a ’ 
contract, the contracting parties impose upon one another 
certain obligations. As a father or guardian, I may'prescribe 
to my child or ward certain conduct, which the ComlB of 
Justice will compel him to follow. 

Dig. I. 2, 2, § 47. Inst. I. 2, § 8. partly its extreme wealth in the memory 
And vide post, p. 662. (tissisted by reports) of judicial prece- 

There is perhaps no modern body dent, and partly its extreme poverty in 
of law which directly owes less to the systematic tretitises. But indirectly it 
oauselast mentioned( namely the opinions owes much to this cause, as will be found 
and writiDgs of privatb lawyerB) than insisted on b/^the author in Lecture 
the English law. The roasVn of this is XXX. post, pp. 563, 564. — B. C. 
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I mention this because such commands are stjfedbj some 
modern writers aut(yi(u>mice--geBeUe^ which is equi^ent,to laws 
made autonomically, or by private authority. This, however, 
is incorrect, because a private person cannot be the author of 
law ; tliough he may be a party to a transaction, by which 
transaction, in virtue of a general law made by the legislator, 
he gives certain rights and creates certain obligations.®* 

Having stated and^xemplified Ute distinction between 
laws made directly by the sover^gn and laws not made by 
him directly, although existing as laws by his express or 
tacit consent, I shall next re- state the distingtion, or rather 
the two disparate distinctions, between written and unwritten 
law, and then proceed to state various distinctions between 
laws, partly founded on the difference between their sources, 
and partly on the difference between the modes in which 
they originate or arise. 


LECTUEE XXIX. 

LAW : WEITTEN AND UNWEITTEN — STATUTE AND JUDICIAET. 

Laws are distinguishable not only by the difference of their I-kc-t. 
sources, or iininediate authors : They also originate in dif- 
ferent ways, or wear different forms at their origin. Laws 
emanating from a common source, may originate in different 
modes ; and laws which originate in the same mode, may 
emanate immediately from different authors or sources. 

For example, a law, whether established immediately by a 
monarch or sovereign number, or immediately by a subject 
individual or body, may either be established directly, that is, 
in the way of proper legislation, or else obliquely, that is, in 
"^hS judicial mode, by a particular decision on a special point 
or case. Andnf established in the way of proper legislation, 
it may be promulged either in writing or orally ; whether its 
immediate author be sovereign or subordinate. 

Having premised these remarks, I shall now re-state the ite-atate- 
distinction, or rather the disparate distinctions, between 
written and unwritten law. In one of these distinctions tlie 
terms are taken in the meaning which I have styled their uawriUen 

law. 

•' For the more compile analysis of the compound natur^of an autonomic law, 
refer to vol. i, p, 186, and note there. ^ 

vnr TT * ^ 
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juridical sSnse ; in the other, they are taken in the meaning 
which may be styled their grammatical or literal sense. The 
two distinctions, being founded on different properties of the 
subject to be distinguished, cross at innumerable points. 

The distinction between written and unwritten law (serwa 
juridico) arose with the modern Civilians, by reasons which it 
would be too long to state, from a gross misconstruction of 
the meaning of certain passages ih the Digest. In this 
sense, law established immediately by the sovereign is jus 
scriptum or written law ; and law not so established is jus 
non scriptum or, unwritten law ; whether established directly, 
that is in the legislative mode, or established obliquely, that 
is ill the judicial mode ; whether promulged by writing or 
published orally. Whatever be its origin, it is written law 
if it emanate from the sovereign immediately, and if it do 
not, it is unwritten. 

This distinction, therefore, is founded exclusively on dif- 
ference of source. In spite of the terms written and unwritten^ 
ihe writing or not writing is accidental cr immaterial, as 
will abundantly appear on consideration of the examples 
already given in the foregoing Lecture. 

The distinction between written and unwritten law, in the 
juridical meaning of the terms, is also denoted in the writings 
of the same Civilians, by the opposed epithets promulged and 
unpromulged. Law made by the supreme legislature is called 
promulged law, and law emanating immediately from a sub- 
ordinate source is called unpromulged law. 

But the terms prom ulged and unpromulged^ as thus applied, 
are not less misexpressive than written and unwritten {sensu 
juridico ) . 

For, first, laws established immediately by sovereign 
authors are not necessarily promulged : that is, published, or 
made known, orally or in writing, for the information and 
guidance of thos4' who are bound to obey them. ^ ^ 

In this country, a Bill, which has passed the two Houses, 
is a statute, or becomes from the moment at which 

it receives the Royal Assent. The concurrence of fhe various 
members which compose the supreme legislature (as that 
concurrence is completed by the royal assent) is the only 
sign given to the subject community. No promulgation is 
requisite. ‘ Because ’ (as Blackstone remarks) ‘ every man in 
England is, in judgment of Law, party to the mahing of an Act 
of Parliament, ieing preseikt thereat hy his^representativesJ 

It is true, that^Acts of Parliament ^are printed, and may 
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Ibe had by those who choose to buy them ; but* this is not 
promulgation ; for, before an Act is printed, and whetlier it 
is printed or not, it is a statute, and is legally binding. If 
,the printing were a promulgation, in the proper sense of the 
terra, it would be a necessary consideration precedent to the 
existence of the law as binding on those whom it concerns. 
The printing is, in tl^s case, raerel]^ intended to refresh the 
memory of the psirties whom it concerns ; who, being all of 
them present at the enactment of the law, were then and 
there sufficiently informed of its existence and purport. 
Presence by ourselves and presence by out representatives 
are manifestly the same thing ; and the knowledge so ob- 
tained is the more satisfactory because five-sixths or nine- 
tenths of us have no representatives whatever.®* 

According to the practice which obtained under the 
•Roman Emperors, their general or edicial Constitutions were 
not binding until they were published. And, hence, it pro- 
bably has happened, that modern Civilians have applied 
the term ^ promulged^ to Laws proceeding immediately from 
sovereign authors. But the rescripts of the Emperors, with 
others of their special constitutions, were exclusively ad- 
dressed (for the most part) to the particular or determinate 
persons whom they specifically regarded. And yet, through 
these special constitutions, Law was established, immediately 
by those sovereign princes, in their judicial (or legislative) 
capacity. 

And {secondly) y as Law made immediately by a sovereign 
author is not necessarily promulged, so Law may be pro- 
mulged though it emanates from a subordinate source. 
Such, for example, was the case with the Law or Equity o. 
the Prsetors; whose Edicts were publislied carefully and 
conspicuously, in order that all, whose interests they might 
touch, might know their provisions and ^gulate their con- 
i»d^ct accordingly. 

And here.! may remark that the expression promulgare 
legem had not originally its present import. 

According to the meaning now annexed to the expression, 
‘ to promulge a law,’ is to publish a law already made, in 


** The ahore paragraph is here re- was partially directed against the 
stored from J. S. M.’s Notes. The refer- tern which existed in lieu of representa- 
ence to Blackstone’s reason which, as lion {before the Beform Act of 1832), 
the passage stood in the last edition, I think it is rather directed against th<* 
seemed to be treated wi^ an unusual reasoning of Blaeksroue in defence of a 
^spect, is thus shewn to be ironicaL legal ficlion.-f-B. C. 

For although it is possible tlmt the irony 
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order that those whom it binds may know its existence and 
purport. According to the meaning orighially annexed to 
the expression, ^ to promulge a law,^ was to submit a pro- 
posed law to the members of the Legislature, in order that 
they might know its contents and consider the expediency of 
passing it. 

Such was the meaning of the expression, in the language 
of Roman Jurisprudence, during the Commonwealth, Under 
the Emperors, the expression acquired the sense which is 
now universally attached to it. 

The distinction between written and unwritten law,.in the 
improper or juridical sense, or between promulged and un- 
promulged law in the same improper sense, is founded on 
diflference of source. For written or promulged law in this 
sense is law emanating directly from the supreme legislator : 
unwritten or unpromulged law in the same sense is law madec 
immediately by a subordinate authority. But the distinc- 
tion between written and unwritten law, taking the terms in 
their grammatical meaning, is built exclusively upon a dif- 
ference in the mode in which they originate. Written law 
is law which exists in writing at or before its origin ; un- 
written law is law which neither exists in a written state 
previously, nor is committed to writing at its origin. The 
distinction between written and unwrittmi law (in the juridical 
sense of the terms), and the distinction between writteni and 
unwritten law (in the grammatical sense of the terms), are 
therefore disparate and cross distinctions. 

According to the distinction in the grammatical sense of 
the terms, any law (whether it be statute or judiciar}", or 
whether it emanate from a sovereign or a subordinate source) 
is written law, or {jm quod 8cri2)to venit) if it be written, at 
the time of its origin, by the authority of its immediate 
maker. If it be^ not so written, it is unwritten law, or jus 
quod sine scripfo venit. ^ ^ 

Such, at least, is the only distinction between written and 
unwritten law, that appears to be known to the Roman law- 
yers. Lex, Plebiscita, Senatus-consulta, Principum Placita, 
are ranked by Justinian with jus scriptum^ not because they 
emanated directly from the sovereign authority, but because 
they existed in a written form at their origin. That this 
was the ground manifestly appears, because the Prsetorian 
edicts and the rcsponsa prudentium are entitled by Justinian, 
jus seriptum. But the Praetorian edicts aare clearly unwritten 
law in the juridical sense of the term ; , and the responsa prvr~ 
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dmtium, assuming that those private joriscoosulfb were pro- 
perly authors of law, are necessarily umoritten law, in the 
juridical meaning of the expression. 
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Customary Law is, according to Justinian, jtts non scrips 
turn. And so it is in the grammatical sense ; for, assuming 
that customary law obtains as positive law by virtue of the 
consensus utentium^ it naturally originates sine scripto. 

Law originating in the ^isu^ori^ or made by subordinate 
tribunals through judicial decisions, is not referred by Jus- 
tinian to either class. # 

But I would remark, that it may belong to either class 
(taking the opposed terms in their grammatical sense). If 
the decisions of the tribunals were committed to writing by 
authority (in the manner proposed by Lord Bacon), law 
•established by such decisions would be written law. If they 
are not committed to writing (or are committed to writing 
by private and unauthorised reporters) the law established 
hy them is unwritten. 

Our old Year-books, if they had been regularly kept and 
preserved, would belong to the class of unwritten law, since 
they would be received as evidence of previously existing 
law. 

In modern Europe, or in some countries of modern 
Europe, the so-called jus rcceptum is deemed written Law, 
if it existed in writing before and at its adoption. It is 
called written law, though not written as received, if written 
when adopted. 

An example is afforded by those phrases in the old French 
law : I^ays de droit ecrit and Pays de coutumes. Pays de droit 
ecrit meant those parts of France where the Roman law pre- 
vailed. It was written law in the literal or grammatical 
sense, but not in the other sense. It was not law made and 
^pj^blished by the supreme legislator : for il obtained not by 
his direct enactment, but by his tacit consent, having been 
established in those countries before they were conquered by 
the Frants. But it was written law in the sense which I 


^ as now practised by the Judicial 
Committee of the Privy Council ; where 
the judgment, in cases of importance, 
is jointly considered and committed to 
wnting before being delivered; an ad- 
mirable method considerirg the quasi- 
UgisUUive character att%?hing to judg- 
roenUi by an appellate tribunal of the 
last resort.— It. C. • 
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have called the grammatical sense, for it already existed in 
writing when it was adopted by the French Courts. 

The distinction between written and unwritten Law (as 
drawn by modem Civilians) has been adopted by Sir Matthew 
Hale in his history of the Common Law, and imported by 
Sir William Blackstone into his Commentaries. By these 
writers on English Laif, the terms ‘Wi/^ewlaw’ and 
writtm law ’ are apparently taken in their juridical meanings. 
They both of them restrict the expression le^es scriptw^ or 
the written law8^)f this kingdom, to ^ statutes, acts, or edicts, 
made by the King’s majesty, by and with the advice and con- 
sent of the Lords spiritual and temporal, and Commons, in 
parliament assembled.’ General and particular customs, 
together with laws established by the practice or usage of 
Courts, they refer to the mn scriptw, or unwritten law. 

It must, however, be remarked that they seem to con- 
found the distinction sermi juridico and the distinction sensu 
; rammaiico ; and, by consequence, to arrive at a division of 
law which is incomplete and perplexed. 

Speaking of the unwritten Law, Blackstone says, ‘ I style 
these parts of our Law leges non scriptw, because their original 
institution and authority are not set down in writing, as Acts 
of Parliament arc, but they receive their binding power, and 
the force of laws, by long and immemorial usage, and by 
their universal reception throughout the kingdom.’ 

Now (according to this) the division of Blackstone and 
Hale stands thus. 

Acts of the supreme Legislature are leges scriptw: (Wlie- 
ther as made immediately by the supreme Legislature, or as 
set down in writing by the authority of the makers, does 
not distinctly appear). 

But any law {not created immediately bj" the supreme 
Legislature) is noA scri}dum : Provided, that is, that its 
original institution be 7iot sot down in writing. 

Now (according to this di\ision in which the* two distinc- 
tions are manifestly confounded) what becomes of Idws made 
immediately by subordinate Legislatures ? as, for instance, 
by the Irish or Colonial Legislatures, or by Courts of Justice 
(making rules of practice) ? These are set down in writing 
by their immediate authors, and are not created immediately 
by the supreme Legislature. Consequently, they cannot be 
brought under either member of the division as it has been 
conceived by Blackslone and Hale. 
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And what would be the class of the judiciary 1^ recorded 
in the Year-books ? Or what would be the class of the law 
recorded in any of the reports, in case Lord Bacon’s sugges- 
tion had met with the attention due to it ; and the decisions 
of every tribunal had been recorded by authorised reporters ? 

It may be here observed that the terms themselves, written 
and unwritten law, are foreign to the language of English 
law, though found in jBl*acton (who evidently borrowed them 
from the Roman lawyers), and kl Hale and Blackstone sub- 
sequently. The terms proper to the English law ore not 
written and unwritten law, but statute law ai^ common law ; 
a classification which also seems to exclude the laws made in 
the direct or legislative mode by subordinate legislation.^*' 

The distinction between law established directly and law 
obtaining obliquely, depends not on a difference in the 
sources from whence the law emanates, but on a difference 
in the modes in which it originates. When the law or rule 
is established directly, the proper purpose of its immediate 
author or authors is the establishment of a law or rule. 
When the law or rule is introduced obliquely, the proper 
purpose of its immediate author or authors is the decision 


Tho followinp^paasage in (ilanvillo’s 
Preface iw worth ciiinj? here, both for his 
Ms<* of the t^’rm scripfum as applied to 
law, and also for the light which it 
throws upon the early growth of tlie 
eoninion law of England. Ho says: 
‘Leges n.'unque Anglicanas, licet non 
scriptas, leges appelluri non vidotur 
nhsurdum (cum hc»e ipsura lex sit, q\iod 
principi placet, et legis hahet vigorem), 
eas scilicet, quas super duhiis in consilio 
dofiniendis, pr(»cenini quidem consilio, 
et principisaccedente authoriUto constat 
esse promiilgatis. Si enim oh scripture 
solummodo defectum Lgos ininime cen- 
serentur, major is (procul duhio) authori- 
tatis robur ipsis legibus videretur ac- 
commodare script ura, quam vel decer- 
“ * equitas, vel ratio statuentis. 
Leges autem et jura regni scripto univer- 
saliter concludi nostris temporibus 
omnino quidtm imjKJSsibilo est: cum 
propter scribentium ignorantisim, turn 
propter earum multitudinem confusam: 
verum sunt quedam in CuriA general! a, 
et frequentiuB usitata, que scripto com- 
mendare non mihi videtur presump- 
tuosum, sed et plerisque perutile, et ad 
adjurandam memoriam admodum ne- 
cessarium. Haimm itaque partdculam 
quandam in scripta re<^gere decrevi, 
stilo Tuigari et verbis curialibus utens 
ex industrla ad notitiam cqpiparandam 


CIS qui hujusmodi vulgaritato minus sunt 
exercitati.’ 

liractnn borrows part of this passage, 
but, missing the fine irony of the refer- 
ence to th<» dcR’trine of the Roman 
lawyers and the elegance of the argu* 
ment a fortvm^ has ro(lucod it to what 
our author might well call ‘jargon.’ 
Hraclon says: ‘Sod absurdum non orit 
leges Anglicanas (licet non scriptas) leges 
appellare, cum legis vigorem habeat, 
quicquid <le consilio et do consensu 
magiiatum, et reipublicmcommuni spon- 
sionc, authoritate rogis sive principis 
precodente, just^ fuerit definitum el 
approbatum.’ 

By Glanville following the Roman 
lawyers, scripfum as applied to jus is 
understood in its literal sense. Ilis 
argument is, • If unrler the Roman sys- 
tem the pleasure of the Princeps was 
law, much more rationally may wo call 
that law which though unwritten is 
known to hare been the sentence of the 
Great Council, with the authority of the 
King to l>oot, given after solemn delibe- 
ration upon doubtful questions refi-rred 
to their determination.’ To refluce into 
writing the laws thus floating in the 
cognisance and memory of those conver- 
sant with the practice of the Curia is 
the task highly undertaken by that 
great lawyer.— B.C. 
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Lkct. of a gpeciffb case or of a specific point or question. Althongh 
this specific case is decided by a new rule, the proper pur- 
pose of the judge is not the introduction of that rule, but 
the decision of the specific case to which the rule is applied, 
and so, speaking generally, the shew of legislation is avoided. 
Generally the new rule is not introduced professedly, but the 
existing law is professedly ascertained by interpretation or 
construction, or by a process which I shall hereafter describe 
analogous to interpretation >^r construction ; and is then pro- 
fessedly applied to the case or question which awaits decision. 
If the new rule obtains as law thereafter, it does not obtain 
directly, but because the decision passes into a precedent: 
that is to say, is considered as evidence of the previous state 
of the law ; and the new rule, thus disguised under the garb 
of an old one, is applied as law to new cases. 

Now, whether established directly or obliquely, a law ot 
rule may emanate either from the sovereign or from an in- 
ferior or subordinate source. The judicial power, like all 
other power, resides in the sovereign, although in most of 
the governments of modern Europe it is committed by the 
sovereign to subject or subordinate tribunals. In the Roman 
Empire, where judicial powers were occasionally exercised 
by the sovereign in person, the sovereign might legislate 
either directly or obliquely. According to the expression of 
Thibaut, in his admirable work on interpretation, he either 
legislated gesetzgebend ; that is, professedly legislating ; or 
richtend^ professedly judging. The same observation applies 
to the subordinate judge. When he is expressly or tacitly 
entrusted with powers of direct legislation, his laws are 
established in the legislative manner : otherwise they are 
established in the way of judicial decisions on specific ques- 
tions or cases. This distinction therefore is founded on a 
difference hi the mode in which laws originate, not in the 
source from whicli they flow. ^ 

As no short names are afforded by established language, 
I shall indicate the distinction in question by periphrasis or 
circumlocution. ^ 

For example : Law belonging to one of the kinds in 
question, I shall style, ‘ Law established directly ; ^ ‘ Law 
established in the legislative manner ; ’ or ‘ Law established 
in the way of proper legislation : ’ That is to say, established 
immediately by the sovereign, or by any subordinate author, 
os properly exercising legislative^ and noi^jtidicial functions, 
(As gesetzgebend^ anS not as richtmd.) , 



549 


^ Statute and Judiciary Law. 

Laws belonging to the opposite kind, I shall %tyle, * Law 
introduced and obtaining obliquely ; * * Law established or 
introduced in the judicial mode ; * or ‘ Law established or in- 
troduced in the way of judicial legislation : ^ That is to say, 
introduced immediately by the sovereign, or by any subor- 
dinate author, as properly exercising judicialy and not legist 
lative functions. (As richtendy and not as gcsetzgehend.) 

Law of thislatter^ind (or rathef, perhaps, a certain sort 
of it) has been styled by Mr. B#fetham ^Judge-made law:’ — 
a term pithy and homely, and which I therefore love, but 
which nevertheless I am constrained to rejegt. 

For, first, it does, in some sort, smack or savour of dis- 
respect. And, as I cannot concur with Mr. Bentham, in his 
sweeping dislike of law made by judges, I cannot consent to 
mark or brand it with a name importing irreverence. 

• Secondly, it tends to confound the sourcesy from which law 
immediately proceeds, with the modes in which it originates. 
The term ^ Judge-made law ’ would seem to denote law made 
by subject judges^, as opposed to law made by the sovereign 
Legislature. At least, it would seem to denote law made by 
subject judges as exercising their judicial functions : wliich 
(I believe) is the sense annexed to the expression by Mr. 
Bentham. 

Now (as I shall endeavour to shew in a future L(‘cture) 
the important difference is the difference of modes, and not 
the difference of sources. Provided it be made in the direct 
ov in the legislative manner, law, established immediately 
by subject judges, is just as good as law emanating imme- 
diately from the sovereign. 

Nay, judges legislating avowedly in the manner of the 
Roman Prmtors, might do the business better than any of the 
sovereign Legislatures which have yet existed in the world. 



I would briefly remark, in conclusion, fliat every possible 
law, or rule of law, is, on the one hand, statute or judiciary 
law, and, on the other hand, written or unwritten law (in the 
juridical hieanings of the terms) : Or, in other words,, that 
it emanates, in the way of direct, or of judicial legislation, 
from a sovereign or subordinate source. 
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OEETAIN SUPPOSED SOURCES OP LAW EZAUINED. — JUS 
UORIBUB C0N8TITUTUM, JDS PEUDENTIBU8 COMPOSITDM, 
JUS KATUEALE. ^ 
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In' ray last two Lectures I e^Jeavoured to explain or indicate 
tbe respective natures and the mu bual relations, of the three 
disparate distin^jtions which I will now enumerate : 

1st. The distinction between written or promulged law 
and unwritten or unproinulged law, in those improper senses, 
annexed to the opposed epithets, which are styled their ji'ziri- 
dic.al senses ; or, between law proceeding immediately from 
a sovereign or supreme maker, and law proceeding imme-. 
d lately from a subject or subordinate maker (with the 
authority of a sovereign or supreme). 

2ndly. The distinction between written law and un- 
written law, in those more proper senses, annexed to the 
opposed epithets, which are styled their grammatical or lite- 
ral senses. 

Srdly. The more important distinction, between law esta- 
blished directly, and law established obliquely ; or between 
law established in the legislative manner, or in the way of 
proper legislation, and law established or introduced in the 
judicial mode, or by way of judicial legislation : or between 
law established by its immediate author, as directly and pro- 
j)erly exercising legislative functions, and law established or 
introduced by its immediate author, as properly exercising 
judicial functions. 

I also stated and examined the distinction between written 
and unwritten law, which is made by Sir Matthew Hale and 
Sir William Bla€kstone ; who apparently intend the dis- 
tinction between written and unwritten law, in the juridicaf^^ 
meanings of the terms ; but who seem to blend and confound 
this last- mentioned distinction with the utterly • disparate 
distinction between written and unwritten law, in the gram- 
matical senses of the expressions. 

Having briefly recalled to your recollection these dis- 
tinctions, I will now suggest the subjects of the present 
lecture. 

Every Positiye Law, obtaining in an^ community, is a 
creature of the Sovereign or State : having been established 
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immediately by the monarch or supreme hody^ as Exercising 
legislative or judicial functions : or having been established 
immediately by a subject individual or body, as exercising 
rights or powers of direct or judicial legislation, which the 
monarch or supreme body had expressly or tacitly conferred. 

But though every positive law exists as positive law through 
the position or institution given to it by a sovereign govern- 
ment, it is supposed 8^ a multitude*of writers on general 
and particular jurisprudence, tll&.t there are positive laws 
which exist as positive lawsy independently of a sovereign 
authority. • 

The kinds of positive law to which this independent 
existence is the most frequently attributed, are the follow- 
ing : 

1° Customary law ; or, the positive law which is made by 
Us immediate authors on customs or mores : — 

2° The positive law which is made by its immediate authors 
on opinions and practices of private lawyers : — 

3° The law, which, as forming a part (or as deemed to 
form a part) of every system or body of positive law, is styled 
natural or universal. 

To show the falsity of the supposition in question, through 
a brief examination of the natures of these three kinds of 
law, is the main object of the present lecture. The nature 
of customary law, of law formed on ojnnions of private lawyers, 
and of natural law (as a kind of positive law), are therefore 
its principal subjects: And to these subjects I will now 
address myself in the order in which I have announced 
them. 

The laws or rules styled customary may be divided into 
two classes: — Those which are enforced by the tribunals, 
without proof of their existence ; and those which must be 
proved, before the tribunals will enforce them. 

Laws or rules of the former class, are’’ styled notorious. 
Grit is said that the tribunals take judicial notice of them ; 
or that the tribunals are conscious judicially of their exist- 
ence. • 

The division which I have now stated, must not be con- 
founded with the division of laws into general and particular. 
General Laws or Buies (or as they are sometimes styled 
Common Laws or Buies) obtain throughout the territory of 
the given independent society. Particular Laws or Buies 
obtain in districts or places, which are portions of that 
territory. ^ ’ 
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Tbig division and the former division^ are disparate or 
cross divisions. 

For, first; Many parUmlar laws (or many of the laws 
which are restricted to districts or places) are not customary, 
but statute laws. And (secondly) many laws which are at 
once particular and customary, are noticed judicially by the 
tribunals. Such, for instance, are th^ particular laws, styled 
the custom of gavelkind, which are restricted to a certain 
region of our own country.^ 

It is remarkable that the Civil and Canon Laws (as obtain- 
ing in England) are ranked by Blackstone and Hale with 
particular customary laws. Inasmuch as they are not re- 
stricted to districts or places, but obtain as Law throughout 
the kingdom, it is clear that they are general, and not par- 
ticular (taking the terms in the meaning which I have just 
stated). If they are particular, because they are only appli- 
cable to particular matters or subjects (as marriage, testa- 
ments, and so on), it follows that every law is a particular 
law. For no one law regards all the subjects about which 
the aggregate of Laws is conversant. If they are particular, 
because they are enforced by particular or peculiar Courts, 
80 is Equity particular, and so are certain of the Rules 
enforced by the General Courts of Common Law. Each of 
Ihese Courts has rules peculiar to itself : the practice of the 
Exchequer, and of the Common Pleas, varying from one 
another, and from the practice of the King’s Bench. 

The truth is, that the Canon and Civil Laws (as obtaining 
in England) are what would be styled by the Roman Jurists 
^ singular i* that is to say, not singular, as applying exclu- 
sively to peculiar subjects, or as obtaining in districts or 
places, but as not harmonising or being homogeneous with 
the great bulk of the system. 

This want of harmony or consistency with the great bulk 
of the system, the Roman Lawyers denote by a very Qddpi 
expression: ‘ inelegantia juris,^^ Now the Canon and Civil 
Laws (as they obtain in England) may be singular or inele-- 
ganty but they are not less portions of the general law of the 
land than Common Law or Equity. 

The division of laws into general and particular, I shall 
consider in a future Lecture. With reference to my present 
purpose, a particular customary law is not distinguishable 

•• * Sed postea dims Hadrianus ini- anus inelegantiA juris motus, restituit 
quitate rei et im^legantiA juris motus, juris gentiuik regulam/ etc. — Gait 
restituit,’ et<j. ^ Comm. I. 84, 85. 

•Sed et in hac specie dirus Veepasi- ^ 
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from a general, provided it belong to that class of^cnstomary Lwrr. 
laws of which the tribunals are judicially conscious or in- . _ 

formed, and which they will enforce without proof of their 
existence. 

I shall now advert to general customary laws, and to those 
particular customary laws which tribunals will enforce with- 
out proof of their existence. Those particular customary 
laws of which the tril^inals are not^ judicially informed, I 
shall consider afterwards. For t#them, many of the remarks 
immediately following will not apply. 

Independently of the position or establishment which it A custom 
may receive from the sovereign, the rule which a Custom ln«mf\ui« 
implies (or in the observance of which a custom consists) 
derives the whole of its obligatory force from those concurring tiu* tri ‘ 
sentiments which are styled public opinion. Independently 
of the position or establishment which it may receive from 
the sovereign, it is merely a rule morally sanctioned, or a rule 
of positive (or actual) morality. It is, properly, jus moribus 
constitutum. It properly obtains as a rule through the coa- 
smsus utmtium ; its only source or its only authors, are those 
who observe it spontaneously, or without compulsion by 
the state. 

Now a merely moral, or merely customary rule, may take When 
the quality of a legal rule in two ways : — it may be aVuwfiri? 
adopted by a sovereign or subordinate legislature, and 
turned into a law in the direct mode ; or it may be taken as the Hove- 
the ground of a judicial decision, which afterwards obtains JroSTa'* 
as a precedent ; and in this case it is converted into a law Buhordinnte 
after the judicial fashion. In whichever of these ways it 
becomes a legal rule, the law into which it is turned emanates 
from the sovereign or subordinate legislature or judge, who 
transmutes the moral or imperfect rule into a legal or per- 
fect one. 

On the first of these suppositions, the legal rule which is 
derived from the customary, is Statute Law: and it is 
styled statute, and not customary law, although it is made, 
by its imftiediate author, on a pre-existing custom. For 
since he utters it, openly and professedly, as and for a posi- 
tive law, no one confounds the source of the positive law itself 
with the source of the customary rule on which it is shaped 
by the legislator. 

On the second of these suppositions, the legal rule which 
is derived from tl^ customary, is a rule of judiciary law. 

But though, as a rule of judiciary law, it is not less positive 
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law than it would be if it were a statute, it often is deemed 
law emanating from custom, or jus raorihus constitutum. For 
since the judicial legislator is properly acting judicially, and 
thei’efore abstains naturally from the shew of legislation, he 
apparently applies a pre-existing ruU^ instead of making and 
applying a new rule. And as the pre-existing rule which he 
appears to apply is aj^parently the c'lJi^tomary rule on which 
he shapes the positive^ the source of tliat customary rule, and 
the source of the positive l^w which he virtually establishes, 
are not unfrequently confounded. 

Whether tlfe moral rule be converted into judiciary or into 
statute law, it emanates as law from the legislator, who 
grounds a statute upon it, or from the judge, who assumes 
it as the basis of a judicial decision. The source or fons of 
the legal rule, is not consensus utentinm, although it retains 
the name of customary law, when clothed with the legal 
sanction in the judicial inode. 

Those who maintain that it existed as law before it was 
enforced by the legal sanction, or that it was established as 
layf consmsu utentlumy confound law with positive morality, 
and run into numberless inconsistencies which they cannot 
possibly avoid. They are obliged to admit that its continuance 
as law depends on the sovereign pleasure; although if it 
existed as law independently of the will of the sovereign, no 
one could abrogate it, except its authors. 

Taking the term ‘source’ in a loose signification. Customs 
may be styled sources of laws. For the existence of a custom, 
with the general opinion in favour of it, is the cause or occa- 
sion, or is one of the causes or occasions, of that legal rule 
which is moulded or fashioned upon it. But taking the 
term ‘ source ’ in the same loose signification, the causes of 
the custom from which the law emerges are also a source or 
fountain of the law itself ; And, generally, any cause of any 
law must be ranted with its sources or fountains. , ^ 

Accordingly, certain writers (as I shall shew hereafter, 
when I come to Natural Law) have ranked experience and 
reason, together with the external circumstances wherein 
mankind are placed, amongst the sources of the laws where- 
by mankind are governed. 

A happier reductio adabsurdum of the position maintained 
by those writers could hardly be devised. 

Auctoritas Prudentiuniy Authority of Conveyancers, etc., are 
in the same predic^ament as Customary lAiw. So of Practices 
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of Lawyers^ etc. But if by ^ source ’ be meant the legislative Lm i. 
authority from which law proceeds, they are not sources . 
although they are causes. If you like, you may indeed ex- 
tend the word ‘ sources ^ to these, but then you ought also to 
extend it to any cause whatever which leads to the establish- 
ment of Law : e.g , : Eeasons assigned in debate ; the par- 
ticular incidents whi^i have occaaic^ned certain laws, etc.; 
any circumstance, in short, which determined the Legislator 
or Judge to create the rule. ^As I have already endea- 
voured to shew, there can be no law without a legislative 
act ; and for the sake of distinctness I should wish to limit 
the word ^ sources ’ to the legislative power by which Law is 
established ; and to designate the causes which lead to its 
establishment by the word ‘ causes,’ or by some equivalent 
expression. 

• That a custom becomes law, only when enforced by the 
political sanction, was clearly perceived by Cicero, and stated 
by him with more of precision than is commonly met with in 
his writings. If we reject the talk about nature, and allow 
for his habit or trick of sacrificing precision to euphony, we 
shall find, in the following passage, a correct statement of 
the origin of customary law. ‘ J ustitim initium est a naturfi 
profectura. Deinde quocdam in consuetudinem ex utilitatis 
ratione venerunt. Postea res, et a natura profectas, et a 
consuetudine probatas, legum metns et religio sanxit.’ 

Law styled customary, then, is not to be considered a 
distinct kind of law. It is nothing but judiciary law founded 
on an anterior custom. As merely customary law (in the 
loose and improper sense of the term law), or rather as merely 
positive morality, it comes immediately from the subject 
members of the community by whom it was observed spon- 
taneously or without compulsion by the State ; but as positive 
law, it comes immediately from the sovereign or subordinate 
4i^ges who transmute the moral and imperfect into legal and 
perfect rules. 

But though this account of the matter is palpably true, it HviwtheKiH 
is commonly supposed by writers on jurisprudence (Roman, 

English, German, and others) that law shaped upon customs Cus- 
obtains as positive law, independently of the sanction ad- 
jected to the customs by the State. It is supposed for 
example by Hale and Blackstone (and by other writers on 
English jurisprudence) that all the judiciary law administered 
by the Common ]&,w Courts (excepting the judiciary law 
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Lkct. which they^have made upon statutes) is customary law : and 
. ■ that since this customary law exists as positive law by force 

of immemorial usage, the decisions of those Courts have not 
created, but have merely expounded or declared it. 

The following are a few specimens of the numerous ab- 
surdities and inconsistencies with which this hypothesis is 
pregnant. 

All the customs im&emorially current in the nation are 
not legally binding. But dil these customs would be legally 
binding, if the positive laws, which have been made upon 
gome of them, obtained as positive laws by force of imme- 
morial usage. 

Positive law made upon custom is often abolished by Par- 
liament or by judicial decisions. But supposing it existed as 
positive law by virtue of the consmsus utentium, it could not 
be abolished, conformably to that supposition, without the 
consent and authority of these its imaginary founders. 

According to the hypothesis in question, customary laws 
e :e not positive laws until their existence as such is declared 
to the people by decisions of the Common Law Courts. But 
if they existed as positive Laws, because the people had observed 
them as merely customary rules, such decisions would not 
be necessary preliminaries to their existence in the former 
character ; since the people would know their existence as 
positive laws, without the testimony of the judges. 

If all our customary laws have obtained from time imme- 
morial, all of them may have obtained from the very begin- 
ning of the community. But many of the subjects about 
which these laws are conversant, (as, for example, bills of 
exchange,) had no existence till times comparatively recent. 
The imaginary authors, therefore, of these immemorial laws, 
legislated with a spirit of prophecy, and on matters which 
could not have concerned them. 

There is much of the judiciary law, administered by the 
Common Law Courts, which has not been formed upon im^ 
memorial custom, or upon any custom : much of it having 
been made in recent times, on customs of recent otigin ; and 
much of it having been derived by its authors, the Judges, 
from their own conceptions of public policy or expediency. 

Finally the hypothesis seems to be restricted to the rules 
of judiciary law which are administered by the Common Law 
Courta; though if all the judiciary law administered by 
them must, as judiciary law, be deemed ..customary law, the 
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hypothesis ought to be extended to all the judicitry law ad- 
ministered by the other tribunals. 


The conceit that customary law obtains as positive law by Tho yreva. 
virtue of the consensus utentiunu was suggested to its nume- 
rous modem partisans by certain passages in Justinian’s . 

Pandects, particularly a passage of Julian. The effect of 
the passage in questi^ may be statet thus : 

^ A custom long observed by^he Roman People, is cqui- rnssn^o in 
valent to a lex or statute which the people formally establish. ' 

For the written statute is legally binding, b^pause the Sove- 
reign People, hy certain formalities^ manifest their pleasure 
that it shall legally bind. 

^ And the miwritten custom is abo a positive law, inasmuch 
as the people, hy their observance of it ^ manifest their pleasure 


that it shall be a positive law.’ 

‘ The passage itself runs in the following manner : 

‘ Inveterata consuetudo pro lege non immerito custoditur : 
Et hoc est jus, quod dieitur moribus constitutum, Nam quum 
ipsic leges nulla alia ex causa nos teneant, quam quod jn- 
dicio populi recepta) sunt, merito et ea, qiue sine ullo scripto 
populus ])robavit, tenebunt omnes. Nam quid interest, po- 
pulus suffracjio voluntatem suam declaret, an rehns ipsis et 
faciis ? ’ 37 

Without pausing io analyse the passages 1 shall briefly 
remark on a few of tho errors with whicli it overflows. 
First, it confounds an act of the i)eople in its collective and 
sovereign capacity with the acts of its members considered 
severally, and as subjects of the sovereign whole. The laws 
which were made by the x>eople in its collective and sove- 
reign ^capacity, were broadly different from the customary 
rules which were observed spontaneously by its several ainl 
subject members. The former were positive Law, The latter 
^ had not the effect of positive Lawy until fSiey were adopted 
ns such by the collective and sovereign people, or by those to 
whom it had delegated legislative or judicial x>ower8. 

Secondly : The position maintained in the passage is this : 
— That a customary rule which the x>eople actually observes, 
is equivalent to a law which the j>eopIe establishes formally ; 
since the people {which is the sovereign) is the immediate 
author of each. 


Now, admitting that the position will hold, where the 
people is the sovermguy how can the position possibly apply, 

* Digest, i. 3, 32. 
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where the ^people is ruled by an oligarchy, or where it is sub- 
ject to a monarch ? There, laws, established formally by the 
sovereign one or few, are not established by the subject 
many. And, on the other hand, customs observed spon- 
taneously by the subject people, are not the production of 
the monarch, or of the sovereign body. 

During the virtual existence of the Roman Commonwealth^ 
the position maintained in the passagd might have been plau- 
sible. But it is strange tliV^t the author of the passage (who 
lived under Hadrian and the Antonines) did not perceive its 
absurdity. must have known that the Roman World was 
virtually governed by a monarch ; and that laws established 
formally by that virtual monarch, and customs observed spon- 
taneously by the subject Roman community, could not be re- 
ferred (in any sense whatever) to one and the same source. 

And here I would remark, by the bye, that the juridkaf 
meaning of the terms ‘ written and uiiwritten Law ’ arose 
from a misconstruction, by modern Civilians, of the passage 
\/hich I have read and examined. The misconstruction is 
scarcely credible ; since customary la w and statute law are 
expressly referred by the passage to one and the same source : 
namely, the sovereign Roman People. It therefore is mani- 
fest, that the term ^ jns scriptum ’ is used by the author of the 
passage, in the grammatical or literal sense. It is applied 
to the leges passed by the Roman popnlits^ because they were 
committed to writing, at the tiuie of their origin, by the 
authority of their immediate maker. And these leges are 
opposed, (under the name of jus scriptiim,) to customary laws; 
because the latter (in so far as they originated in the co/i- 
seusus uientium) originated sitie scripfo, 

Julian’s conceit exactly hits the taste of Sir William 
Blackstone, who borrows it with much complacency, grate- 
fully enhancing its original absurdity by adding nonsense of 
his own. ‘ Thus, he remarks, (after he has cited the j^as- 
sage,) — ‘ thus Aid they reason, while Rome had some remains 
of her freedom. And, indeed, it is one of the characteristic 
marks of English liberty^ that our common law dej/ends upon 
custom; which carries this internal evidence of freedom 
along with it, that it was probably introduced by the volun- 
tary cimsent of the people.’ 

Now customary law (as positive law) is established by the 
sovereign. And, consequently, whether it be introduced (or 
not) by the consent of the people, depen<ki upon the form of 
the government. If the people are the sovereign, or if they 
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share the sovereignty with one or a few, cnstbmary law 
(like other law) is, of course, introduced by their consent (in 
the strict acceptation of the term) : the people solely (or the 
people with the monarch or oligarchs) being its immediate 
or ultimate authors. But if the people have no share in 
the sovereignty, they have no part whatever in the intro- 
duction of 'positive law^ be it customary or other. In the 
large sense, indeed, oi the term ‘ consent,’ customary law 
(like other law) is truly introduci^ by their comerdy although 
the government be a monarchy or oligarchy : since they con- 
setd to the existence of the government, a^id of the laws 
established by the government, because they are determined 
by fear, or by some other inducement, to yield the govern- 
ment their obedience. 

And under monarchies or oligarchies, as well as under 
governments purely or partially popular, much or most of the 
law which obtains in the community is (commonly) cus- 
tomary law. So that if customary law be a marie of freedom., 
(or shew that the government of the community is purely 
or partially popular, ) monarchies and oligarchies are com- 
monly democracies, or commonly partake of thfe democraticnl 
form. I would therefore submit, that we cannot argue that 
the people are free because their law is customary. Though 
if we know aliunde that the people are free, we may conclude 
that their law, whether customary or not, was introduced by 
their consent. 

Sir William Blackstone’s moaning may have been this : — 
That the ardecedent customs., which are the groundwork of 
customary law, are necessarily introduced by the consent of 
the people : Or, in other words, are necessarily consonant to 
their interests or wishes. 

But even this is false. 

If the people be enlightened and strong, custom, like law, 
will commonly be consonant to their intere^s and wishes. 

If they be ignorant and weak, custom, as well as law, will 
commonly be against them. 

During*the Middle Ages, the body of the people, through- 
out Europe, were in the serf or slavish condition. And this 
slavish condition of the body of the people originated in 
custom : Although the imperfect rights which custom gave 
to their masters, together with the imperfect obligations 
which custom imposed on themselves, were afterwards en- 
forced by Law of ivhich that custom was ,the basis. Iji 
various parts of Europe, the people have^gradually escaped 
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Lbct. from the iervile condition through successive acts of the 
^ ^ Legislature. So that the body of the people in many of the 

European nations, have been released, hy direct legislation^ 
from the servile and abject thraldom in which they had been 
held by custom^ and by law framed upon custom. 

In Rome, the absolute dominion of the paterfamilias over 
his wife and descendants, arose from custom and consequent 
customary law, and wife gradually abridged by direct legis- 
lation : namely, by the edS Hs of the Praetors, the laws of 
the People, and the edictal constitutions of the Emperors. 

Let us turi^our eyes* in what direction we may, we shall 
find that there is no connection between customary law, and 
the well-being of the many. 

In spite, then, of the giaiidiloqiious talk by which it has 
been extolled and obscured, customary law has nothing of 
the magnificent or mysterious about it. It is but a species 
of judiciary law, or of law introduced by sov^ereign or subor- 
dinate judges as properly exercising theii judicial functions. 
And it difiers from other species of the same kind of law 
iruToly by this ])eculiarity ; that it is formed or fiishioned by 
the judges, who are its sources or immediate authors, upon 
pre-existing rules observ('d spontaneously, or wholly deriving 
their imperfect obligatory force from the religious or moral 
sanctions. 

Tli(* motives which determine its authors to adopt these 
rules !is law, are numberless. 

But (generally speaking) the mere pre-existence of the 
customs upon which the law is moulded, is amovgst those 
motives, if not the only one. For, if the habits and expec- 
tatit)ns of the community, or of the infiuential classes of the 
eoinmunity, have been accommodated to a given custom, 
that is a strong reason for erecting the custom into Law, 
provided that the adjection of the legal sanction would give 
to the custom additional efficacy or force. 

From whence it follows that Custom (or rather the plea- 
sure of those, in whose observance or practice custom con- 
sists) is amongst the most frequent of the causes of La>v, 
although it is not a source or fovnf a iu of law (taking those 
terms in their strict signification). 

Juspruden^ From Custoiuary Law, I pass to positive law which is made 
immediate authors on opinions and practices of private 
named by the Roman Lawyers 
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jus prudentibm compositum ; law constructed bj pnvate juris- lkct. 
consults respected for their knowledge and judgment. > ‘ 

The remarks which I have applied to the law styled cws- arise fmm 
iomarify will apply (with a few variations) to that imaginary 
law, which is supposed to emanate from the Auctoritas pru- opinions of 
dentmm^ or from the opinions of private lawyers eminent for ilwprs. 
their knowledge and #bility. ^ 

By the Roman Lawyers, thes^ merely private though re- 
spected jurisconsults are styled condltores or founders of law. 

And by modern Civilians generally, and apparently by the 
Roman Lawyers, they are deemed the souR*es of the law, 
or the immediate authors of the law, which really was formed 
upon their opinions by legislators or judges. Positive Law 
of the kind in question, as well as the positive law formed 
upon custom, has thereibre been thought to obtain as posi- 
Ibive law, independently of sovereign authority. 

But merely private jurisconsults, respected for their know- 
ledge and judgment, are not condiiores or founders of Law, 
although the weight of their opinions may determine others 
to found it. If their opinions determine the legislator, the 
influence of those oi)inions is a remote cause of the Law, of 
which the Legislator himself is exclusively the immediate 
cause, or is exclusively the soarce. But any inducement what- 
ever, leading the legislator to establish the Law, were just 
as much a remote cause of its establishment as the opinions 
by whicli lie is guided. Justinian l(*gislated by the advices 
of Tribonian. He also legislated at the instance of his 
Empress, And the blandishments of the wife, as well as 
the responses of the legal oracle, w^ere remote causes of laws 
emanating from the Emperor as their source. 

Nay, the writings of private lawyers are not law, althongh 
it be declared by the legislator that they shall thereafter be 
law. Fur they are not law as being the jjroduction of the 
writers, but by virtue of the Legislator’s adoption. Such, 
for example, is the case with tliose excerpts from the writings 
of jurists^ of whicli Justinian’s Digest is almost exclusively 
composed. As forming parts of those writings, they were 
not law; but as compiled aiid promulged by Justinian, they 
took the quality of law immediately proceeding from the 
sovereign. 

‘ Quicquid ibi scriptum, hoc nostrum, et ex nostra 
volunlate compositum.’ — Such is the language of Justinian 
himself when speaking of the excerpts ij| tile Act coniirming 
the compilation. • 
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If a judicial deciBion, introducing a new rule, be suggested 
by the opinion of a private lawyer, his opinion is a remote 
cause, but it is not the source of the rule which the decision 
introduces. The source or immediate author of the new rule 
of law, is that Sovereign, or that subordinate judge, whose 
decision is determined by the authority of the legal sage. 

Under the Commonwealth, the opi^ons of a Roman Ju- 
risconsult derived the whok of their weight from the esti- 
mation in which he was heul on account of his knowledge 
and judgment. His opinions naturally influenced the de- 
cisions of the tribunals, but the tribunals were not obliged to 
follow them. 

But, according to an obscure story told in the Digest,^® 
the tribunals were instructed (under Augustus,) to take the 
Law, in doubtful cases, from certain jurisconsults who were 
appointed by the Legislature to expound it. Now, if this' 
story be true, these jurisconsults (‘ (piibus perinissum erat 
jura co7idere^)^^ were, in truth, judges of law. They formed 
an extraordinary tribunal to which the ordinary judges were 
bound to defer. 

And, on that supposition, their responses were judicial 
decisions, and not the opinions of merely private juriscon- 
sults. 

The story, however, is besot with inexplicable difficulties. 

It is most probable, that the rt\sponses and writings of 
jurisconsults were never sources of Law: Although they ac- 
quired the influence which the opinions of the instructed and 
expert will naturally obtain. 

If an ignoiant and incompetent judge be swayed by the 
opinions of a learned and able advocate, the law, which his 
decisions might introduce, are his law. It would flow from 
him, as from its source or immediate author, although the 
knowledge, enabling him to decide, would be poured into his 
mind by the learned advocate who predominated over hix. 
from the bar of his own tribunal. 

The law introduced by judges on the authority qf private 
jurisconsults, and the law which they make and mould upon 
pre-existing custom, are merely species of the same kind. 
Both are judiciary law, or law introduced obliquely ; and the 
only difference between them lies in their causes; The 
opinions and authority of jurisconsults being a cause of the 
one, as pre-existing custom is a cause of the other. In the 
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Bomati Law, the two species are distinguished \>j distinct lrot. 
names. The one is styled ^jus morihus constitutumi* the . . 

other is styled ^jus compositum a prudmtihusy* or jus civile (in 
the narrowest acceptation of the term). 

In the language of our own law, the two species (though 
distinct) are not distinguished by distinct names. For all 
judicial decisions wh^h serve as precedents, are considered 
as evidence of Law established by Cxtstom. And, by conse- 
quence, all judiciary law (thougn its causes are various) is 
named after the source from which it is feigned to emanate. 

All of it is styled customary law. • 

In neither system, does statute law, or law established 
directly, take various names in respect of its various causes* 
Whether it be made upon pre-existing custom, or whether 
(as often happens) it be made (in effect) by lawyers, it is 
considered as emanating from the legislator who is its im- 
mediate author, and is named accordingly. For, here, the 
source is more obvious than where the law is judiciary; and 
the confusion of the sources with the remote causes of law, is 
consequently avoided. 

The jxis a prudentibus compositum (though not marked, 
with us, by a distinct name) is not a stranger to our own 
law. 

For example ; much of the law in my Lord Coke’s writings, 
consists (in the language of Hale) ‘ of illations made by the 
writer upon existing law much of it, of 2)08itions and con- 
clusions founded upon the writer’s notions of general Utility. 

For (as he says himself over and over again) ‘ anjnmentum ab 
inconvenienti plurimum valet in lege.’ And, undoubtedly, 
many of these illations and conclusions of this most illustri- 
ous of our prudentes, have served as the basis of judicial 
decisions, and have thus been incorporated with English 
judiciary Law. 

The only difference (in this respect) between our own and 
the Roman Law, lies in the different turns given to the 
expression. 

With the Romans, judiciary law, bottomed in such illa- 
tions and conclusions, would at once be referred to its re- 
mote cause. It would be styled jus a jfTudentibus compositum. 

With us, the authority of t\vQ prudentes is affectedly sunk ; 
and the judicial decisions, really framed upon their opinions, 
are considered declarations of Law established by immemorial 
custom. • ^ • 

Again : Much of the law of real property is notoriously 



564 Law : Sources and Modes. 

Lrct. taken from opinions and practices, wLich have grown up, 
^ and are daily growing up, amongst conveyancers. And, I 
may observe, that the body of eminent conveyancers for the 
time being, is a partial picture (in little) of that body of 
eminent jurisconsults who (at any given period) were the 
prudeniea in ancient Borne. Neither the eminent convey- 
ancers, nor the jmcdentes, can be coj;\8idered as sources or 
authors of Law. But Ihe opinions of both, as determining 
the decisions of the tribunafe, may be considered as causes of 
that law, which (in spite of the puerile fiction about imme- 
morial usage) m notoriously introduced by judges acting in 
their judicial cai)acity. 

With regard to the responses of the jurisconsults, to whose 
opinions the tribunals were bound to defer, I remarked (in 
a former Lecture), that the responses of these jurisconsults, 
when given in answer to the inquiries of tlie tribunals, were 
properly judicial decisions : — ^judicial decisions of extra- 
ordinary judges, who were appointed by the sovereign to 
determine questions of Law, wdien the ordinary judges should 
find themselves at fault. 

Consequently, the authors of these responses were pro- 
perly juris conditores. ‘ Nam vis hoc intijestas imperialis 
perinisit.’ 

Whether such extraordinary referees were ever really 
appointed, is one of the most difficult questions which the 
history of the Roman Law presents. 

Strictly speaking, customs, or writings and opinions of 
lawyers, are Law in so far as they have been recognised by 
judicial decisions, and no further. As we have already shewn, 
there can be no law without a judicial Sanction, and until a 
custom has been adopted as Law by Courts of Justice, it is 
always uncertain whether it will be sustained by that sanction 
or not. ^ 

Where, however, the positions of a legal writer have heor 
in part adopted, the rest of his doctrines are ordinarily con- 
sidered as Law, in so far as they are related by consequence 
or analogy to that which has been actually recognised. In 
consequence of this relation, it is probable that it will be re- 
cognised should a question ever arise, and it is therefore acted 
upon with almost as much assurance as if it had actually 
received the judicial approbation. Strictly speaking, it is not 
Law, but it probably will be Law, should the acts which are 
done in pursuance qr in contravention of it, be ever brought 
in question before a Court of Justice. 
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And it must be observed, that the probability of its re- 
ceiving such adoption increases with the number of acts 
which have been done in pursuance of it. A natural reluc- 
tance on the part of the Courts to defeat the expectations 
which its being regarded as law have begotten, determines 
the tribunal to adopt it almost independently of its connexion 
in the way of consequence or analogy with already existing 
doctrines. The authority of lasers, numerous and experi- 
enced, has here great weight. * 
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Having thus entered upon the examination of the laws 
supposed to emanate from custom, from the private or un- 
authorised lawyers, and from the fancied legislatrix, nature, 

I have now examined the two former of these three kinds of 
supposed law, and endeavoured to demonstrate that custom 
is not a source or fountain of law, although the law styled 
customary is fashioned on a pre-existing custom by sovereign 
or subordinate judges; and that private or unauthorised 
lawyers are not founders of law, although the laws of which 
they are styled the founders, are introduced by judicial 
decisions, which their opinions determine or influence. In 
accordance with the plan set out at the commencement of 
this Lecture, I should next proceed to examine the Jaws 
which are said to emanate from nature, and to shew that tiie 
law styled natural, like all other law, is introduced by the 
sovereign as legislating, or as judging, or by legislatures or 
tribunals which derive their powers from the sovereign. 

But it will be convenient to postpone the complete ex- 
amination of the laws styled natural, and the distinction 
made between laws natural and positive, until after I have 
explained the jus gentium of the earlier lioinan lawyers, and 
the distinction between jus geictium and civilcy as made by 
them and by the classical jurists. 

Reserving the examination of the law styled natural, I or 
shall here content myself with remarking that God or nature 
is not a source of law in the strict sense ; that is, of law 
established by the sovereign or state immediately or remotely. 

God, or nature, is ranked among the sources of law, through 
the same confusion of the sources of law with its remoter 
causes, which I pointed out in treating of the law supposed 
to emanate from custom, and of the law supposed to emanate 
from private lawyers or jurisconsults. Taking the principle 
of general utility As the only index to tl:^^ will of God, every 
useful law set by the» sovereign accords with the law set by 
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God, or, (adopting the current and foolish phrase) with the 
law set by nature ; or, assuming the existence of a moral sense, 
every law which obtains in all societies, is made by sovereign 
legislatures on a Divine or natural original ; But in either 
case it is a law, strictly so called, by the establishment it 
receives from the human sovereign. The sovereign is the 
author of all law strictly so called, altjjough it be fashioned 
by him on the law of CJbd or nature ; just as customary law 
is established by the sovereign, although he fashions it after 
a pre-existing custom. God, or nature, is the remote cause 
of the law, but«its source and x)roximate cause is the earthly 
sovereign, by whom it is j^ositum or established. 

The ‘jus quod natura inter omnes homines constituit,^ the 
‘jus moribus comtitutnm,^ and the ‘jus a prudentibus condi- 
turn sive compos if urn, ^ are manifestly in the same predicaments 
Each derives its distinctive name from its remote cause or one 
of its remote causes. And deriving its distinctive name from 
a cause leading to its establishment, it is supposed to emanate 
from that cause as from its fountain or source^ and to exist as 
Law (strictly so called), independently of the position or in- 
stitution which it receives from the sovereign or state. 

The grossness of this confusion of ideas may be shewn 
briefly and clearly by a familiar example. In common talk, 
though not in technical language, an Act of our own Parlia- 
ment is s(^inetimes named after the person who proposed it 
or introduced it as a bill. Now since it derives its name 
irom the Lord or Commoner who introduced it, and since its 
introduction by him was amongst the causes leading to its 
enactment, it follows (by analogy) that he, and not Parlia- 
ment, was its source or author. Grenville or Eldon was 
clearly the couditor or founder of Grenville’s or Eldon’s Act. 
For is it not called Grenville’s or Eldon’s Act, and did not 
the introduction of the bill by Grenville or Eldon prece<ift 
the act of the Legislature ? 

According to the suppositions which I have now ex- 
amined, Customary La>v, and law formed on the opinions 
of private lawyers, obtain as positive law independently of 
sovereign authority. 

By certain writers on general jurisprudence, a similar 
supposition has been made in respect to all law. The law, 
(say they,) which obtains in any community is not arbitrary 
or capricious. K ig caused by the circuhistances in which 
the society is placed ; or the sovereign i^ determined to make 
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it, and to make it what it is, by those very circumstances. Lect. 
The Sovereign, therefore, is not the author of Law, but merely - 

Hescrihea or defines Law already made to his hand. ^ 

From whence it follows ; 

That a lawy and the reason which determines its author to 
make it, are one and the same thing: And that if any 
private man conceive^ and describe a law, which hits the 
circumstances in which the socie^ is*placed, that project of 
his is parcel of the law of the land, and he a legislator and 
monarch. 

The origin of this absurd speculation is obvious. Much 
of the positive law obtaining in any community is Custom 
turned into Law by the adjection of the legal sanction. Now, 
in this case, it may be said, in a certain sense, that the 
sovereign describes or defines law pre-existing ; especially if 
ttie custom, as adopted by the sovereign, take the shape 
of a statute. The rule existed as custom in a compara- 
tively vague form, and is described more accurately in the 
statute. Though it is manifest that if the sovereign merely 
described the custom, that description would not make it 
Law. The description, completion, and correction of positive 
morality, are as much an end for which political government 
is wanted, as the obtaining, by its establishment, a more 
cogent sanction. 

But the Sovereign makes it law, not by the mere descrip- 
tion, but by the sanction with which he clothes it. 


LECTURE XXXI. 

JUS GENTIUM. 

• ^ 

I NOW proceed to consider the jus gentium of the earlier i>kct. 

Roman la^^'ers, and the distinction between jus gentium and , — 

civile, as understood by them and by the classical jurists. 

My chief motive for this inquiry is the intimate connexion 
of the Roman gentium with equity, when equity means a 
department of positive law, and not some standard to which, 
in the opinion of the writer or speaker, positive law should 
conform, nor the arbitrary pleasure of judges, deciding 
against law, nor th^ species of judicial legislation in the 
guise of interpretatiomor construction, by which the precepts 
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of some positive law are extended or restricted. The equity 
of which I am now speaking includes as well the Eoman jus 
prwtorium as our own equity; the one introduced by th^ 
edicts of the Praetors in the way of direct legislation ; the 
other by English Chancellors, as judges exercising their ex- 
traordinary jurisdiction. As I shall hereafter shew, neither 
of these is a law of a distinct class. r*The jus prwtorium is 
statute law, or law in tiie direct form, emanating from a sub- 
ordinate legislature : our oWn equity is partly Acts of Par- 
liament, partly law introduced in the judicial manner by 
decrees of exception, or decisions of an extraordinary tribu- 
nal. All the cant and jargon by which the subject has been 
obscured, arises from the name. This portion of the law is 
called equity ; and equity, as denoting prmtorian and chan- 
cery law, is frequently understood by talkers and writers on 
the subject in one of the other and numerous meanings 
which are attached to tlnit slippery expression. By stating 
the history of the phrase, I shall be enabled to dispel the 
darkness in which it is involved; but in order to state tlie 
history of the term equity, I must explain the original mean- 
ing ot' jus (jentltim, and the meanings which may afterwards 
be annexed to that term and to the partly corresi)onding, 
partly disparate expression, naiuralc, I shall accordingly 
deal with these, subjects in the following order. 

First ; I shall endeavour to explain the meaning of the 
term jiis gentium, as understood by the Roman lawyers, be- 
fore they imported into their own system of positive law, 
notions or principles borrowed from the philosophy of the 
Greeks, 

Secondhf ; Having explained the meaning of the term as 
understood by the earlier Roman lawyers, I shall state its 
meaning as used by Justinian in the Institutes and Pandects, 
or rather as used by the jurists styled classical, of whose 
writings, or excerpts from whose writings, the Institutes JUih 
Pandects are principally composed. 

To these lawyers, who lived between the birth of Cicero, 
or of his friend Servius ISulpicius, and the reign of Alexander 
Severus in the beginning of the third century, the Eoman 
law owes the regularity and symmetry of its form and the 
matchless consistency of its parts. But in spite of their 
manly sense and admirable logic, they unluckily introduced 
into their expositions of their own positive system, notions 
or principles drtlw^ from the Greek philoSsophers, with which 
empty declairaers have been hugely taken, but which have 
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no connexion with the system on which they are injudiciously 
stuck, and which we must detach from the fabric before we 
can perceive the beauty of its proportions, and feel a due 
admiration for the scientific correctness and elegance of its 
structure. Among these notions I am compelled to rank 
tlie gentium^ or as it is often termed jus naturale^ as 
understood by the classical jurists, and as it appears in the 
Institutes and fandects. Jus gmiiun^^ otherwise naturale^ 
differs from the jm gmiHum of •ftie earlier Roman law, and 
tallies with the natural law of the moderns, i'.ccordingly, 
the phrase, as used by the classical jurists, is^mbiguous. It 
sometimes denotes that portion of positive law which forms 
a constituent part of every body of law ; which obtains as law 
in every independent society that has ascended to a state 
of government. But, instead of denoting a portion of posi- 
tive law, it sometimes denotes the standard to which, in the 
opinion of the writer or speaker, imsitive law ought to con- 
form. 

Thirdly ; From the jus gentium of the older Roman law, 
and from the jns geidvam or natnrale of the Classical Jurists, 
I shall advert to a jus natumle (a mirum jus natnrale !) which 
I take the liberty of styling ^ Ulpian’s Law of Nature.’ 

In two or three excerpts from Ulpian whicli are given in 
the beginning of the Pandects, and one of which also occurs 
at the beginning of Justinian’s Institutes, he opposes to that 
jus (jehfhtm which tallies with the law natural of the moderns, 
a certain jus natural e com mou tinman and beast: — ‘ Jus quod 
natura omnia animalia docuit.’ 

This last-mentioned jus natnrale (which, as I shall shew 
hereafter, accords with an admired conceit of Hooker and 
Montesquieu) seems to have been taken by the good Ulpian 
from certain inept speculations of certain Stoic philosojAers. 
Since it is peculiar to Ulpian, and since no attempt to apply 
it occurs in the Pandects or Institutes, iu can scarcely be 
^nsidered the natural Law of the Homans^ nor can it be 
fairly imputed to the body of the Classical Jurists; who 
(heaven knows) have enough to answer for, in that they 
adopted from the Greeks the other jus naturahy and were 
thus the remote authors of that modern Law of Nature 
which has so thoroughly perplexed and obscured the sciences 
of Jurisprudence and Ethics. 

Having premised these brief explanations, I proceed to 
the jus gentium of .^Roman origin, or of the; Roman lawyers 
who preceded the Classical Jurists. ^ 
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]L.bct. Accorcfing to the Boman Law, a member of an indepen- 
^ dent nation, not in alliance with the Boman people, had no 
Statement rights OS against Bomans, or as between himself and other 
foreigners or aliens. And even a member of an independent 
Roman nation, the ally of the Roman People, had no rights (as against 
Lawyers. Bomans Or foreigners), except the rights conferred on mem- 
According bers of that nation by the provisions of the foedus or alliance. 
Law,*”*” When I say that tHfe members of an independent nation, 
had*im” alliance with the heman People, had no rights as 

rights. against Bomans or foreigners, I understand the proposition 
with limitations. * 

When a member of any such nation was residing in the 
Roman territory, it is probable that his person was protected 
from violence and insult : And, although he was incapable 
of acquiring by transfer or succession, or of suing upon any 
contract into which he had affected to enter, goods actually 
in his possession were probably his goods, as against all who 
could shew no title whatever. Unless we understand the 
proposition witli these limitations, a peregrinus or alien, not 
a socius or ally of the Roman people, was obnoxious to 
murder and spoliation at every instant, when dwelling on 
Boman soil. 

In short, the condition of such an alien, when residing on 
the Roman territory, probably resembled the condition of an 
alien enemy, living within the ligeance of our own King. 
The latter is protected from bodily harm and spoliation, 
although he is generally incapable of suing in the Courts of 
Justice, and although it is said (in loose language) that he 
has no rights. 

I believe it is now usual, on the breaking out of a war, for 
the King to grant a special permission to the enemy’s sub- 
jects to reside in the country ; and under this permission 
they have the same rights as alien friends. But Lord Coke 
lays it down positively, that an alien enemy has no rights ; 
by which it can only be meant that he has not the right of 
suing in our courts, just as a person outlawed is commonly 
said to carry caput lupinnm, although there is no doubt that 
to kill him intentionally would be murder. 

But, taking the proposition with the limitations which I 
have just suggested, the members of an independent nation, 
not in positive alliance with the Roman people, had no rights, 
which the Boman Tribunals would enforce. For although 
they were not ^positively enemies of tL^ Roman People, 
neither were they positively its allies or friends, .^d. 
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agreeably to the maxim which prevailed in every nation of Lu't. 
antiquity, they were therefore considered by the Eoman Law . 
as not existing. 

This unsocial maxim (of which there are vestiges even in 
Modem Europe) obtained in the Eoman Law from the very 
foundation of the city to the age of Justinian. Jt is laid 
down broadly in an ^xcerpt in the Pandects, ‘ that every 
people, not in alliance with us, keep ^erything of ours which 
they can contrive to take ; whikf we, in return, appropriate 
everything of theirs which happens to fall into our hands.’ 

‘ Si cum gente aliqua neque amicitiam, neique hospitiuin, 
neque foedus amicitiw causa factum habemus, hi hostes qiiidem 
non sunt. Quod autem ex nostro 2A eospervenit, illorumfit; 
et liber homo noster ab eiscaptus servus tit eorim. Idemque 
est, si ab illis ad nos aliquid perveniat.’ 

, It may therefore be affirmed generally, that, according to 
the Eoman Law (and according to the law of every nation 
of antiquity), the members of a foreign and independent 
community had no Eights : Eights which they might have 
acquired by virtue of any positive alliance^ being created 
specially by the provisions of the particular treaty, and by 
way of exception from the exclusive and general maxim. 

From the pure percgrini or aliens (or from members of Condition 
foreign and mdepcrident nations), I turn to the members of the niemSof 
communities which formerly had been independent, but which conqucrtd 
had been subdued by the Roman arms, and brought into a 
state of subjection to the Eoman Commonwealth. 

The members of an independent community subdued by 
the Roman arms, were placed in a peculiar position. They 
were not admitted to the rights of Eoman Citizens, nor were 
they reduced to the servile condition and stripped of all 
rights. .Generally speaking, they retained their ancient 
^government and their ancient laws, so far as the continuance 
oT those institutions consisted with a state of subjection to 
the Eoman Commonwealth. 

It is ciearlylaid down in the Digests, that, unless the 
sovereign legislature has specifically directed the contrary, 
the judge shall consult, in the first instance, the law pe- 
culiar to the particular region ; And that the Law of Rome 
itself (‘jus quo urbs Roma utitur ’) shalLnot be applied to 
the case which awaits decision, unless the law peculiar to 
the particular region shall afford no solution of the legal 
difficulty. 
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Such ifeing the condition of the conquered and subject 
nations, the following difficulties inevitably arose. 

Inasmuch as those conquered and subject nations were not 
incorporated with the conquering and sovereign community, 
their members had no rights as against Roman Citizens, 
according to the ancient and strict law obtaining in Rome 
itself. For, during the period in which that law arose, those 
conquered and subjecbSiations were foreign and independent 
societies; and agreeably t(? the unsocial maxim which I have 
already explained, their members had no rights which the 
Roman tribui^ls would enforce. 

And, agreeably to the same maxim, members of one of 
those nations had no rights as against members of another. 
For, although those nations were now subject to their com- 
mon sovereign, Rome, they had been foreign and independent 
nations, with referenr,e to one another^ as well as with refer- 
ence to the dominant nation which had beaten and subdued 
^hem all. In consequence, therefore, of the maxim to which 
1 have alluded, the law peculiar to any of those subject 
nations imparted no rights to the members of another com- 
munity. 

Consequently, whenever a controversy aiose between a 
Roman and a Provincial, or between a provincial of one and 
a provincial of another Province, there was no law applicable 
to the case, and the party who had suffered the damage was 
left without redress. As between Romans and provincials, 
or as between provincials of one and provincials of another 
Province, the Roman Law aftbrded no remedy. For the 
Roman Law acknowledged no rights in any but Roman 
Citizens. 

In either of the same cases, the particular law of any par- 
ticular Province was equally inefficacious. For the people 
of that Province had been an independent community; whose 
law (like that of Rome) acknowledged no rights in any but 
its own members. 

To meet such cases, there was a manifest ner^essity for a 
system of rules wdiich should embrace all the nations com- 
posing the Roman Empire : which should serve as a supple- 
ment or suhsidium to the La>v of Rome itself, and to each of 
the various systems of provincial law obtaining in the con- 
quered territory. 

The obvioua and urgent want was supplied in the follow- 
ing manner : — 
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In the earlier ages of Rome, and before she had extended 
her empire beyond the bounds of Italy, the inconvenience — r— - 

which I have tried to explain inevitably arose, in consequence 
of the unsocial character of the old Roman law, and of the 
equally exclusive character of the various systems of law ob- bers of auy 
taining in the Italian States which the Roman people had 
subdued. Accordingl|", in addition |o the ancient Prjctor 
(who judged in civil questions be(^een Roman Citizens, and 
agreeably to the law peculiar to" the Urbs Koma)^ a Prretor 
was appointed to determine the civil cases which arose from 
the relations between the victorious republic fCfid the subject 
or dependent communities. 

This new Magistrate (who resided in Rome itself, but 
who seems to have made periodical circuits through the 
conquered States of Italy) exercised civil jurisdiction in the 
fallowing cases: namely — 1st, in all questions of controver- 
sies between Roman citizens and members of the Italian 
States which were vassals and dependents of the Roman 
people ; 2ndly, between members of any one of these vassal 
states and members of any other; 3rdly, between members of 
subject states when residing in Rome itself; which might be 
considered as a distinct class of questions, because, if the 
parties were members of the same commnnity, the disjmte. 
was properly decided by the law of that community. 

This new magistrate was styled ‘ Prwtor PeregrimiA ; ’ Not 
because his jurisdiction was restricted to questions between 
foreigners ; but because the questions, over which his juris- 
diction extended, arose more fregnenthj between foreigners 
and foreigners than between foreigners and Roman Citizens : 

‘ Quod jderumgue inter peregrines jus dicebat.’ 

In the strict sense of the term Peregririns, the parties, 
whose causes he commonly determined, were not peregrini, 
or foreigners, but friends and vassals of Rjrne. But since 
they had been foreigners before their subjection to Rome, and 
had not been admitted afterwards to the rights of Romans, 
they were still entitled peregrini or foreigners (as distin- 
guished frofh Civesov Roman Citizens). 

As I have remarked already, it is not probable that a 
foreigner (in the strict acceptation of the term) could regu- 
larly maintain a civil action before any of the Roman Tri- 
bunals. 

After the appointment of the Prwtor Peregrinus, the an- 
cient and ordinary Rmtor was styled (by wwy'of distinction) 

VOT,. TT. K 
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Preetor Ur^mvs : Partly because bis tribunal was immovably 
fixed at Itome, and partly because he decided between Eo- 
mans and Romans, agreeably to the peculiar law of their 
own pre-eminent City. 

Prom the appointment of the Preetor Peregrims, and the 
causes which led to the creation of^is new and extra- 
ordinary ofiice, I proceed to the law which he administered. 

In questions between foreigners and Romans, and between 
foreigners of different dependent States, the first Praetor 
Peregrinus miiat have begun with judging arbitrarily. For 
neither the law of Rome herself, nor the law obtaining in any 
of the vassal nations, afforded a body of rules by which such 
questions could be solved. 

But a body of subsidiary law, applicable to such questions, 
was gradually established by the 8uccessi\re Edicts which he 
and his successors (imitating the Prwiores Urhani) emitted 
on their accession to office. This subsidiary law, thus es- 
tablished by the Foreign Prmtors, was probably framed, in 
part, upon general considerations of general utility. But, in 
the main, it seems to have been aji absiraditm (gathered by 
cc)iiq)arison and induction) from the ])eculiar Law of Rome 
herself, and the various pt.*culiar systems of the subject or 
dependent nations. 

Perpetually engaged in judging between foreigners and 
citizens of Rome, and between foreigners of different de- 
pendent States, these magistrates were led to compare the 
several systems of law which obtained in the several com- 
munitii'S composing the Roman Empire. And, comparing 
the several systems obtaining in those several communities, 
they naturally extracted from those several systems, a system 
of a liberal character ; free from the narrow peculiarities of 
each particular sy stem, and meeting the common necessities 
of the entire Roman AVorld. 

This body of law, thus introduced by successive edicts, ac- 
quired the name oi' jus gentium, mid this was the meaning 
originally annexed to that ambiguous and obscilre expres- 
sion. 

It probably acquired this name for one of the following 
reasons ; — First, as extending to all communities (including 
Rome itself) which formed part of the Roman Empire, it 
was properly gentium or jus 07nnium gentium, as opposed 
to the law pecuiiaf to Rome and contradistinguished from 
the law of a single dependent State., This is the likeliest 
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origin of the expression. Secondly, though applied between 
Eomans and foreigners, as well as between members of dif- 
ferent foreign States, the questions or controversies, which it 
was framed to meet, naturally arose plerumqnc inter percgrinos; 
but peregrini or foreigners when contradistinguished from 
Bofnani cives, are frequently styled gentes. Thus, Gives and 
gentes, — Jews and g#ntiles,— Kal Wdp^apoi, — ex- 
press distinctions precisely simiiar; they denote persons 
other than the countrymen of the person employing them, 
as opposed to his own countrymen. Jus gentium, therefore, 
does not denote law obtaining universally ot^generally, but 
law conversant about gevtcs or foreigners — namely, those 
foreigners who were subjects of the Roman People and with 
whom it was most concerned. 

Extending to all the nations, which composed the Roman 
Empire, and not being peculiar to one community, it was also 
entitled cequahlle, jus (vquutn or aujulfas, that is, universal 
or general law as opposed to partial or particular. Nothing 
can be homelier than the origin of the term equity, or less 
related to the jargon in which it lias subsequently teen in- 
volved. But instead of denoting this ujiiversal or equable 
law, wqultiis sometimes denoted conformity to that law ; as 
just It la denoted conformity to jus. Since the law denotcnl 
by the term equity, or the law conformity to which wjis de- 
noted by the term equity, was a la.wof an im])artial or liberal 
character, equity came by a natural transference of signiti- 
catioii, to mean fairness. It was consequently used by every 
innovating judge, who sought to cover his innovations by 
a specious and imposing name; and by this obvious and 
effectual artifice, the term was extend(‘d from the law es- 
tablished by the proetores peregrini, to the law created by tlie 
ordinary prmtors, and by our own chancellors. 

After the dominion of Rome had extenc^d beyond Italy, 
.the subsidiary Law introduced into Italy by the edicts of the 
Prwtores peregrini, was adopted and improved by the Edicts 
of the various Roman Governors, who (under t])e various 
names of ^Proconsuls, Prmtors, Proprsetors, or Presidents) 
represented the Roman People in the outlying Province's, 

For the governors of these outlying provinces (like the 
Prmtor Peregrinus, whose jurisdiction was confined to Italy, 
and like the proper magistrates of the Roman Peojile) wen* 
tacitly or expressly authorised to legislate, as well as to judge; 
‘jus cdicere ’ as well as ‘dicere.’ 
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As between Provincials of his own province, the gover- 
nor of an outlying province regularly administered the law 
which had obtained in the province before its subjection to 
Eome. As between Romans and Romans residing within 
his province, he regularly administered ‘ the law peculiar 
to Rome herself. But neither the peculiar law of his own 
province, nor the peculiar law of Rome (in its old and un- 
social form), would apply ^to civil cases between Romans 
and Provincials or betweerf Provincials of different pro- 
vinces. 

In questiorft, therefore, between Roman Citizens and Pro- 
vincials, or between Provincials residing in his province {but 
belonging to different prov'inces)^ he administered the subsidiary 
law created by the Pra tores Peregrmi, or a similar subsidiary 
law created by himself or his predecessors. Consequently, 
before and afttr <he dominion of Rome had extended beyond 
Italy, a law vas administered in Italy (by tlie Pradores Pere-^ 
grin!) in aid of the law peculiar to Rome herself, or to any of 
the Italian communities which Rome had subdued. After 
the dominion of Itome had extended beyond Italy, the same 
or a similar law was administered in the outlying provinces 
(by their respective Pr(»sidents or (h)vernors), in aid of the 
law peculiar to Rome Jierself, or of the law obtaining in any 
of those proNinces before its subjection to the conquering 
City. And this subsidiary law, thus administered in Italy 
and in the outlying provinces, was applied to civil questions 
between citizi ns of Rome and members of the nations sub- 
ject. to Rome, or between members of any of those nations 
and members of any other. 

Since the w^ant which led to the creation of this subsidiary 
law Avas the same in Italy and the outlying Provinces, and 
since all its immediate authors w^ere representatives of the 
same sovereign, h naturally avus nearly uniform throughout 
the Roman Wond, notAvithstandiug the multiplicity of its 
sources. The Presidents of the outlying provinces naturally 
bon’owed fn in the Edicts of Praitnrs Percgrhii; and the 
Pradorea Pengrini as naturally adopted the improvements 
wdiich the Edicts of those Presidents introduced. 

As distinguished from the system of law Avhich was pecu- 
liar to Rome herself, and also from the systems of laAv which 
were respectively to the subject or dependent com- 

munities, this subsidiary laAv Avas styled jns gentiuw.y or jus 
omnitnn gentit ^e laAV of all the nations (including the 
conquering ai d sovereign nation) which. composed the Roman 
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World. As being the law common to these various nations, r. 
or administered or 'universally to members of these 

various nations, it was also styled jus cegunm^ jus oiquabile, 
wquitas : Though the term ‘ oequitas ’ seems to have denoted " 

properly, not this common or equal law, but conformity or 
consonance to this common or equal law ; as the more exten- 
sive but analogous t^mjustitia sigi^fies conformity or con- 
sonance to any jus or law of anv;ltiiid or sort. And the jus 
gentium which I have now attempted to describe, was the 
only j'us gentium that was known to the Rointyi Law, till the 
jus gentium or naturale, which occurs in Justinian’s com- 
pilations, was imported into it, by the jurists who are styled 
Classical, from speculations of Greek Philosophers on LaAV 
and Morals. 

Originally, the jus gentium which 1 have attempted to 
describe, was not parcel of the proper Roman Law, or the law 
pec\diar to Rome herself. 

But the first arose in an age comparatively enlightened, 
and was a product of large experience ; whilst the last had 
arisen in an age comparatively barbarous, and was a i>roduct 
of narrow experience. The jus gvutium>, therefore, was so 
conspicuously hetter than the pro 2 )er Roman Law that na- 
turally it gradually passed into the latter ; or became incor- 
porated with the latter. 

It influenced the legislation of the Pop ul us, Vlehs, and 
Senate ; it influenced tlie opinions held and emitted by the 
Frudcntcs ; and (above all) it served as a pattern to the JVaN 
torcs JJrhani, in the large and frequent innovations which 
they made by their general edicts, upon the old, rude, and 
incommodious law peculiar to the Urbs Roma, 

So much indeed of the jus gerdium passed into the jus 
proetorium (or the law which the Rrceiores Urhani created by 
their general edicts), that one of the names given to the 
latter was probably transferred to it from the former. It 
probably was named wquitas {or jus aequum) after that cequal 
or law, from which it had borrowed the bulk or a 

large portion of its provisions. 

The law formed by the Edicts of the Prwtores Urhani (or 
the Praetors who sat inimovably in the Urhs Roma, and ad- 
ministered justice between Roman Citizens) was commonly 
called proetorium. But having borrowed largely from the 
jus gentium, it was ^Iso styled, like the jus gentium, ^ wquitas i ’ 

A name which was extended to it the r!Lth*er, for this rea- 
son; — that oequitas Bad become synonymous with general 
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utility; and that the prwtorium (when contrasted with 

the old law, to which it was a corrective and supplement) was 
distinguished by a spirit of impartiality or fairness, or by its 
regard for the interests of the weak as well as for the 
interests of the strong : e.^., It enlarged the rights of 
women : gave to the films familias rights against the father ; 
to the members of the subject States fights against Eoman 
citizens. i ^ 

Now after the incorporation of the jus (jcvtium with the 
proper Law of the Vrhs Roma, the latter was distinguishable, 
and was often' distinguished, into two portions — namely, the 
jus gmiiiim which had been incorporated with it, and that 
remnant of tlie older law which the jus gentium had not 
superseded. As being proper or peculiar to the City of 
Rome, this remnant of the older law (when contradistin- 
guished from the jus gentium) was styled jus civile: that is 
to say, the proper (►r pi^culiar Law of that Civ Has or Inde- 
j^endent Stale. Though (as 1 shall sh(‘w hereafter) jus civile 
(taken in a larger meaning) included the whole oi the Roman 
Law : ihe jus gentium, which it had borrowed, as well as the 
jus civile (taking the expression in the narrower meaning) 
upon which lhe^'w.s- gentium had been superinduced. 

This distinction betw^een jus civile et gentium (as denoting 
diflPerdiit portions of the more recent Roman Law) nearly 
tallied with the distinction between jus civile et prwtorium. 
For first ; Though much of the jus Prwtorium (or the law 
introduc(?d by the edicts of the Prwtores Urbani) was not 
suggested to its authors by the jus gent him, most of it was 
naturally formed upon the model or pattern which that jus 
a^quum presented to imitation. 

Secondly ; although the incorporation of the latter with 
the Law of ihe Urhs Roma, was partly accomplished by acts 
of the Populus,^ Plehs, and Senate, still it was principally 
effected thrmigh the edicts of the Urban Prmtors : By whom' 
(as I shall show^ in a future Lecture) the business of Civil 
Legislation was mainly carried on. , 

Now as most of the jus prwtorium consisted of jus gentium, 
and as most of the jus gentium (imported into the Roman 
Law) was imported by the edicts of those Prsetors, it is not 
wonderful or remarkable (considering tlie clumsy manner in 
which language is usually constructed) that jus prwtorium 
and jus gentium were considered synonyifious expressions ; — 
that the distinctio^i hetween jus civile et jus gentium, and the 
distinction between jus civile et jus ^prwtorium, were con- 
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sidered as equivalent distinctions (although, in truth, they 
were disparate). 

And (for the same reason) the extension of the term 
‘ mquitas ^ was restricted to the ju>s prmtorinm ; though the 
term might have been extended to a lex^ or a Setuihis-conml^ 
turn which had borrowed its provisions or principle from the 
jtL8 gentium, ^ ^ 

The Jws gentium therefore of4;he earlier Roman Lawyers, 
was the common law of the community composing the Roman 
world, as contradistinguished to the particular systems which 
were respectively peculiar to those several communities or 
gentes. 

But in consequence of this incorporation of the jus gentium Absorption 
with the law peculiar to the Urhs Fonin^ the jus gentium^ as a 
separate system, eventually disappeared. For the proper iftw- 
Roman Law, having adopted and absorbed it, became appli- noma. 
cable to the cases which it had been made to meet : That is 
to say, to civil questions between Citizens of Rome and 
members of the communities which Rome had subdued, or 
between members of any of those communities and members 
of any other. And, by consequence, the office of the Prwtor 
Peregrinus thereafter fell into disuse; and the Edicts of the 
Presidents in the various provinces were thereafter exclu- 
sively occupied with purely provincial interests. 

The Roirian Law having absorbed the jns gentium ^ and causes of 
tending in every direction to universality, had now put off 
much of its exclusive character. Although that older portion Law 
of it, which was marked with the distinctive name of jus civile^ 'jtecht, or 
was still the peculiar law of Roman Citizens, much of the 
later law introduced by the people and Senate, and more of 
the law established by the Urban Prmtors, was adapted to 
the common necessities of the entire Roman world. Hence 
the Law of the Urhs Roma (though originally the peculiar 
law of the dominant City) was applied (m suhsidium) to cases 
between Provincials, although the contending parties were 
members.of the same province, and were actually within the 
jurisdiction of its peculiar tribunal. Owing to the character 
of universality which it thus acquired, and which was after- 
wards heightened by the labours of the Classical Jurists, the 
Roman Law (though the law of a single people living in a 
remote age) has obtained as auxiliary law in the nations or 
Modem Eurrope,^r has been incorporated with their own 
peculiar systems. • * 

And here I woulcfremark that a common law or jus wquum^ 
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uearly resembling the jus gmtivm in question, has obtained 
in almost every nation with which we are acquainted." For 
every system which is common to a limited number of na- 
tions, or to all the members of a single nation, is a>ju8 gentium 
(as the phrase was understood by the earlier Roman Lawyers) 
when opposed to the particular systems of those several com- 
munities, or to the particular bodies oWaw obtaining in that 
one community. 

Wherever, in short, there coexist various systems of par- 
ticular law, and a general system, there is a jus gentium (in 
the sense of tlffe older Roman Lawyers). 

From the jus gentium of the older Roman Law I pass to 
the jus gentium^ otherwise jus naiurale^ of the Institutes and 
Pandects. 

The gentium or naturale of the Institutes and Pandects 
compiled by Justinian, has little or no connexion with the 
jus gentium explained above. The jus gentium of the Insti- 
tutes and Pandects was imported into the Roman Law from 
the systems of the Grecian philosophers by the jurists styled 
classical: that is, the jurists who lived and wrote during the 
period intervening between the birth of Cicero, and the 
reign or death of the Emperor Alexander Severus, and of 
whose writings the Institutes and Pandects are almost en- 
tirely composed. Servius Sulpicius, the friend of Cicero, is 
generally, I believe, considered the first of the classical jurists ; 
Ulpian, who held the post of Prsefectus annonu) and other 
offices under Alexander Severus, closed the series. They are 
esteemed classical probably because many of them lived in 
the time of Augustus or in the classical ages which imme- 
diately succeeded him, and those who lived at a later period 
retained the classical manner. The latin of Ulpian, though 
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too declamatory for my taste, is by many esteemed the best 
latin in the Pandects. 

It is said in the Pandects and Institutes of Justinian, and 
also in the Institutes of Gaius (from which Justinian’s Insti- 
tutes were principally copied), that every independent nation 
has a positive law and morality leges et mores ’), which are 
peculiar to itself, of Tfhich the given joinmunit}" is the source 
or immediate author, and wliich,#as being peculiar to that 
given community or civitas, may be styled aptly jus civile : 
But that every nation, moreover, has a positive law and 
morality which it shares with every other natfon ; of which 
a natural reason is the source or immediate author; and 
which, as being observed by all nations, may be styled aptly 
gentium,^ or ^jus omnium gentium.^ 

^ Omnes populi, qui legibus et moribus reguntur, partim 
luo proprio, partim comm uni omnium hominum jure utun- 
tur. Nam quod quisque populus ipse sibi jus constituit, 
id ipsius proprium est, vocaturque jus civile ; quasi jus 
proprium ipsius civitatis. Quod vero naturalis ratio inter 
omnes homines constituit, id apud omnes .populos perteque 
custoditur, vocaturque jus gentium; quasi quo jure omnes 
gentes utuntur.’ 

And the jus gentium described in the foregoing passage is 
described in other passages in the Pandects and Institutes 
as the ‘ commune omnium hominum (sive civitatum) jus : ’ 
the ^antiquius jus quod cum ipso genere humano proditum 
est:’ the ‘naturale jus quod vocatur jus gentium; quod 
divina quadam providentia constitutum, semper firnium atque 
iramutabile permanet.’ 

It is manifest, moreover, from the language of these pas- 
sages that the jus gentium occurring in Justinian’s com- 
pilations is the natural or divinum jus w^hich occurs in the 
writings of Cicero; and which Cicero hiviself, as well as 
the Classical Jurists, w^ho probably were influenced by his 
example, borrowed from the (pvaiKov hUaioVy or natural rule 
of right, conceived by Greek* speculators on Law and Morals. 

I remarked just now, that the jus jpradorivm, or the Law 
created by the general edicts of the Prmtores Urbani, bor- 
rowed the bulk, or a large portion of its provisions, from the 
jus gentium^ (or jus cequum or commune^) which was properly 
of Roman origin. And it is not unworthy of observation, 
that Cicero’s narrate is opposed to the jus prcetorium,Mid 
therefore, to the jm gentium which was pro^rly of Roman 
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Lw't, origin, as wen as to tlie law which the jus pr(storium modified, 
which was strictly peculiar to the Urbs Eoma. 

^ Non a duodecim tabulis, (says Cicero,) neqne a Prgetoris 
edicto, sed penitus, ex intimA philosophia, haurienda juris 
disciplina.* 

The diH- It seems to follow from the foregoing statement, that the 

iwn^" distinction between jy^ civile and juf^entium, which occurs 
civile and in Justinian’s compilatioils, is speculative rather than prac- 
ihi?r«r tioal ; and that the Classical Jurists introduced it into their 
treatises on the Roman Law, rather to display their ac- 
compiio- quaintance wth the ethical philosophy of the Greeks, than 
IpTuiiTtive because it was a fit basis for a superstructure of legal con- 
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Accordingly, a legal inference drawn from the distinction 
is scarcely to be met with in any of Justinian’s compilations; 
though, since the distinction is placed at the beginning of 
the Pandects and Institutes, and is there announced to 
the reader with a deal of formality and pother, one might 
naturally think it the forerunner to a host of important con-* 
sequences. 

In the Institutes, indeed, of Justinian (following the 
Institutes of Gains,) titles, or modes of acquisition, are 
divided into civil and natural^ or inodes of acquisition ex 
jure civil i and modes of acquisition ex jure gentium : the 
former, it is said, being a peculiar offspring of the system of 
positive law peculiar to the Roman Civitas; and the latter, 
it is said, being sanctioned legally in all political societies, 
and sanctioned morally or by custom in all societies what- 
ever. But this division of inodes of acquisition is not fol- 
lowed by a single inference. And (what is equally remark- 
able) the modes of acquiring o^/o/a hones, or jura in personam^ 
are not divided in the same manner ; Ihough of these also, 
some are coran^on to all or most systems of law, and others 
(such as stipulatio) strictly peculiar to the Roman law: while 
if the classification had been important legally, it would 
have been found in both classes of modes of acquisition. In 
truth the distinction between jus gentium and jus civile^ as 
thus understood, is of no consequence at all in the Roman 
law. Certain obligations, the Roman jurists do style natural, 
but the word has here a singular and peculiar meaning: 
it denotes certain obligations which are imperfect, which 
the law will not enforce. In certain cases the law is 
said to reproiatS a particular transaction, but will not 
set aside the transaction if done against the law; and 
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thouglx the party may be morally bound to make restitution 
of any advantage which he may acquire by the transaction 
which the law reprobates, the law will not enforce the obli- 
gation. It is then styled a natural obligation. For instance, 
a gambling transaction is said to be void, and to be repro- 
bated by the law; but if the party has paid a gambling debt, 
he cannot afterwards^ecover it. « 

The only instance occurring tpftie, in which a consequence 
is built upon the distinction between the jxis civile and jus 
gentium, is the difference which I have form^ly mentioned 
between crimes with reference to the cases in which igno^ 
rantia juris is an excuse. Persons belonging to the classes 
quibus permissum est jura ignorare, are not excused if they 
have committed an offence against jus gentium or natnrale ; 
for jus gentium being known naturali rations, or by a moral 
sense or instinct, the party must have known that he was 
violating the law of nature, and must have surmised that he 
was violating the haw of the State, and the plea of ignorance 
therefore must be false. In this case a set of inferences are 
deduced from the distinction, but this is the only instance 
which I can find. 

The distinction between jus civile and jus praiorivm, is 
just as penetrating and as pregnant with consequences as 
our distinction between law and equity. But, as a legal 
distinction, that of jus civile and jus gentium is nearly 
barren. 

The jus naturale or gentium of the classical jurists, like 
the law natural of their modern imitators, is ambiguous. It 
sometimes means that portion of positive law which is a 
constituent part of all positive systems, and sometimes the 
standard to which, in the opinion of the writer or speaker, 
law should conform. For example, slavery in certain pas- 
sages of the classical jurists, is said to exis# jure naturali or 
jure gentium ; for the institution of slavery was common to all 
nations with which the Romans were acquainted. But, in 
other passjiges, it is asserted that all men are naturally free, 
and that the institution of slavery is repugnant to the Jaw of 
nature. Now, the law of nature which authorized slavery 
and that which repugns it cannot be the same law of nature, 
but must be set or established by hostile natures. In the one 
case, the writers were speaking of that which is actually an 
integral portion of ^11 positive law; in the other, they were 
probably speaking of law as it should Re, and styled the 
standard to which it* ought to conform, the law of nature. 
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xS civile, is defined by Ulpian and others as ‘ quod 

^ — , — - neqne in totum a natural! vel gentium recedit, nec per 
omnia ei servit: Quod itaque efficimus, cum aliquid ad- 
dimus vel deirahimus juri communiP’ Now, the ju.8 no- 
turah or gentium as meaning an actual part of all systems 
of positive law, is not susceptible of detraction or abrogation. 

naturale or quo omnea gefites utuntur; precisely, 
because it is in force evArywhere. If it were abrogated in 
any system, it would lose the universality which is essential 
to its existq^ice. The phrase, therefore, must here mean 
something else ; probably the standard, the law of God, as 
indicated naturali ratione. 

Of m e I conclude, I shall advert to certain meanings of 

gruivum difiereiit from those which I have explained. It 
ttSntbnaV secms to include positive morality, as well as po- 

morality, sitivo law, especially that part of })ositive morality which is 
styled international law, and which is supposed to be a con- 
stitinmt j)orli()n of all positive morality. As including all 
law, and all moralily suj)posed to be geneml or universal, 
the j)lirase jos gniiium nec(‘ssarily includes that morality 
whicli exists infer yenfes. It is not certain that the phrase 
is ever used in t his sense by the Eoinan Jurists, but certainly 
Livy and Sallust so employ it. International law is styled 
by Gains, as by Grotins and others of the moderns, belli; 
by other l^mian jurists it is termed jus fcclale ; and even by 
Livy and Hallust jna genii nm is not a])plied specially to in- 
ternational law, though it includes that with many other 
objects. 


In some modern treatises, almost any system of law which 
enters into many jmsilive systems, is styled jm gentium, 
Spelman, for examide, styles the feudal law the jus gentium 
or law of nature of this western world. The same notion 
which the Eomcn Jurists expressed by the term is here ap- 
plied on a ditterent scale. In the same manner the name 
jus gentium might be given to the Eoman Law as applied in 
the states of modern Europe, since it forms a part of almost 
all their systems of law. 

Agreeably to the plan which I have sketched in the outset 
ni/e. of this lecture, I should next examine the Carafe, which 
I style, for the sake of distinction, Ulpian\ law of nature 
a law which, according to him, is common to man and beast ; 
and which he contradistinguishes from^hat jus gentium or 
naturale^ which tallies with the law nsifnrfll nf ’urists 

and moralists. 
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But since Ulpian’s law natural is peculiar to himself, i i-kot. 
since it only occurs in two or three passages of Justinian’s 
Institutes and Pandects, and has no influence upon the 
matter, or even upon the form, of the Boman Law, I shall nbt 
occupy your time with it. 

Did it not stand at the beginning of the Institutes and 
Pandects, and were i4 not the source of certain conceits 
which have gotten good success, l«BhSuId have dismissed it 
without examination. But sinc^ it occupies the foremost 
place in Justinian’s Institutes and Pandects, and since it is 
manifestly the groundwork of more imposing ^lonsonse, it 
possesses an extrinsic or accidental importance which de- 
mands a passing and brief notice. 


LECTURE XXX [I. 

LAW NATURAL AND POSITIVE.- 

Fhom tliej?t.<f gmitum of the earlier Roman Lawyers T ])ro- 
ct^ed to the distinction of positive law into natural and 
positive, as the distinction is commonly understood by mo- Thrdis- 

\ ’ . . T lindionol 

deni writers on jurisprudence. poMitive 

The vdtiimttle of this distinction may,])erhaps, be conceived 
and expressed in the following manner. positive, n*. 

The positive laws of any political community are divisible 

into two kinds : wriu**M 1 

Some it would probably observe as moral or customary j urir-pni 
rules, although it were a natmul society (or a society not 
political), and although it were also in the savage state [’f 
which commonly accompanies the absence of political go- 
vernment. For they rest upon grounds of utility whicli 
are strikingly obvious ; and which extend, moreover, through 
all societies (natural or political, savage or refined). The 
positive lawft, for example, which, in political societies shield 
the lives of the citizens, are admitted as moral rules, and 
commonly are observed as such, even by the members of 
the natural societies which have not ascended from the savage 
state. 

There are others of the positive laws obtaining in a poli- 
tical community, wBich it would not obs^wo as moral or 
customary rules, if it w^re a natural society, and were also 
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Lkct, in the savage condition. For some of the positive laws ob- 
- taining in a political community, suppose that the given 
community is a political community; and therefore could 
not obtain in it if it were a natural society. Such for ex- 
ample, are the positive laws which determine the powers 
and duties of the ministers of justice, and of the other 
political or public persons subordinate, to the sovereign go- 
vernment. ' 

Some, moreover, of the 'positive laws obtaining in a po- 
litical community, would probably be useless to a natural 
society which had not ascended from the savage state. And 
others which might be useful even to such a society, it pro- 
bably would not observe ; inasmuch as the ignorance and 
stupidity which liiul jirevented its submission to political go- 
vernment, w’ould probably prevent it from observing every 
rule of conduct that had not been forced upon it by th? 
coarsest and most imperious necessity. 

The positive laws, iherefore, of any political community 
are divisible into two kinds. 

Some it would probably observe as moral or customary 
rules, although it wore a society not ]>olitieal, and also had 
not ascended from tlje savage state. Others it certainly or 
probably would not so observe, if it were a natural society, 
and were also in the savage condition. 

The positive laws, moreover, of any political community 
may be distiiiguislied in tlie hdlowing manner ; 

Some are peculiar or proper to that single political com- 
munity, or, at least, are nut common to all political coni- 
iniinities. Others are common to all ])olitu*al communities, 
or form a constituent })art of every positive system. 

But it is probable that some i>f the laws which obtain as 
positive laws in all political communities, would obtain as 
moral rules in any political community, although it were a 
natural society, and living in the savage condition. For, 
since there are tK:)litical communities that scarcely have 
ascended from the savage state, it is probable that some of 
these laws rest upon grounds of utility which are strictly 
universal and also strikingly obvious : which extend throiigii 
ail societies (natural or political, savage or refined), and 
which even a natural society, in the rudest condition of 
humanity, could hardly fail to perceive. 

Now the positive laws which are common to all political 
commtmities, and, which, moreover, are 'universally and pal- 
pably useful, are apparently the ‘ natural laws ' usually con- 
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templated by modem writers on jurisprudence when they 
mean by the expression ^ natural laws ^ a kind of the laws 
that are properly the subject of their science. 

The rationale of the distinction of positive laws into natural 
laws and positive laws, may therefore be stated thus. 

The former are common to all political societies, in the 
character of positive^ laws : and bein^ palpably useful to 
every society whatever, they are ,#cofrimon to all societies, 
political or natural, in ihe character of moral rules. 

The latter are not common, as positive laws, to all political 
societies ; or though they be common, as positive laws, to all 
political 80cietii‘S, they are not common, as moral rules, to 
all societies (political or natural). 

And here I would remark that the natural law in question 
when considered as positive law, is closely analogous to the 
Jim gentium of the earlier Roman Lawy^tu-s, and to any of the 
systems of common or general law which resemble their jvi* 
gentium. For the natural huv in qiavstion is the common 
positive law of all iiulependcnit nations ; and the gaitinm 
of the earlier Roman Lawyers, or any of tlie systems of 
general law which resemble their jns gintinm, is a com- 
mon positive law of a com])aratively restricted exhmhion : 
being cominon to a limited number of indep(*ndent nations, 
or common to all the members of a* single inde2)endent 
nation. 

But it must be remarlv(*(l that the Jiatiiral law of modern 
w’riters on jurisj)rudence, (like the jna gnttinni or naturale 
which occurs in Justiniairs ( V)mpilations,) is not restricted to 
l^ositive laws, but conquases merely moral, or merely cus- 
tomary rules. It comprises rvrrg rule which is common to 
all societies, though tlie rule may' not obtain, as positive law, 
in all political communities, or in ang political community. 
And consequently, the natural law of those modern writers, 
(like the Jus gentium or naturale which occurs in tln^se Com- 
pilations,) embraces all the laws (or rules of 2)ositive morality) 
which are styled international laws, or the laws of nations. 
Or, rather, ft embraces all those rules of in ter national morality, 
which are not observed exclusively by a limited number of 
nations, but obtain, or are deemed to obtain, between all 
nations whatsoever. 

The jus gentium^ therefore, which occurs in Justinian’s 
Compilations, is a much larger expression than ‘ the law of 

¥ 

** Falck, 283, 79 ;4»Hugo, Edc. p. 279; Gan Coiwui. iii. 94. 
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nations ’ as meaning international law, or the law which 
obtains between nations. International morality is only a 
small part of the ju$ gentmm in question ; since it comprises 
every rule (be it positive and moral, or be it exclusively moral) 
which is common to all societies (political or natural). ^ Jus 
feciale ’ or ^jus belli et pacisy and not ^ jus gentium,^ or the 
‘ law of nations,’ is the name which is always given to inter- 
national morality, by tae cRornan lawyers themselves. 

I have stated the modern distinction of positive laws 
(which includfes a similar distinction of merely moral rules) 
into natural and j)(mtive (or natural and simply positive). 
But since the distinction, apparently, is utterly or nearly 
useless, (though it rc^sts upon a real difft^rence between those 
laws and rules,) I will now add to the foregoing statement 
of it, a short noti<!e of the argunieiit by wliich it commonly 
is mainfaint‘d. 

That current arguimuit may put in the following 
manner : 

There are positive rules of conduct, (legal avd moral, or 
cjrclusividy moral,) which t>btain universally, or are observt‘a 
by all s()ci(‘ties. But, since they obtain universally, they 
must have been made or shaped, by their human authors, on 
laws of the Deity or Nature which w(*re known to those 
authors through an instinct. For varying and fallible reason, 
as merely informed and advised by general utility or expe- 
dience, could not have determined all societies to the adoption 
and observance of the t^ame body of rules. And the inference 
is contirmed by this further consideration ; and these rules 
aire observed concurrently by unconnected societies of men 
who have not ascended from the savage condition ; whose 
intelHgoiice is scarcely superior to that of the lower animals ; 
and whose imbej^ile reason, as left to the nncertaiii guidance 
of general ulility, could hardly have conducted them to a 
perfectly uniform result. 

The human authors, therefore, of these universal rules, 
copied them from divine originals : which divine originals 
were known to those human authors, not through fallible 
reason led by a fallible guide, but through an instinct or 
sense, or through immediate consciousness. 

But since their human authors copied them from divine 
originals, which were known to those human authors through 
a perfectly infallib!? index, they are not so properly rules of 
human position or establishment, as n^Jes proceeding inime- 
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diately from the Deity himself, or the intelligent and rational Lkct. 
Nature which animates and directs the universe. They are 
properly natural rules, or rules created immediately by Nature 
or the Deity, although the men who are deemed their auUiors 
have armed them with additional sanctions, legal or moral. 

Bat there also are positive rules (legal and moral, or ex- 
clusively moral), whiqji are not universal. And since these 
rules are not universal, there is nc^gi^iund for inferring that 
they were copied from divine originals, or from divine ori- 
ginals as known instinctively and infallibly. They either 
were not copied from divine or natural origiilals ; or they 
were copied from such originals, as conjectured by the imper- 
fect light of general utility or experience. Consequently, 
they certainly or probably are of purely human position : and 
therefore may aptly be opposed to universal and natural rules, 

V the epithet of positive or merehj positive. 

Though I shall not examine the argument which I have 
now stated, I must remark that the distinction of positive 
rules into natural and positive seems to rest exclusively (or 
nearly exclusively) on the supposition of a moral instinct ; 
or (as this real or imaginary endowment is iiamed by the 
Roman Lawyers and by various modern writers), a natural 
reason, or a universal and practical reason. 

The distinction, indeed, is not unmeaning, although the 
principle of general utility be the only index to the laws of 
Nature or the Deity. For as some of the dictates of general 
utility are exactly or nearly the same at all times and places, 
and also are so strikingly obvious that they can hardly be 
overlooked or misconstrued, there are positive or human 
rules which are absolutely or nearly universal, and the ex- 
pediency of which must be seen by merely natural reason, 
or reason without the lights of extensive experience and 
observation. ^ 

Assuming, then, that general utility is the only index to 
the laws of the Deity, the distinction answers to a differ- 
ence between positive or human rules, which certainly is 
not imagiitary, though no one can describe it precisely. 

For no one (I presume) can determine exactly, what positive 
rules are strictly universal, and which of them are merely 
particular. 

But if the principle of general utility be the only index to 
the laws of the Deity, the distinction, though not unmean- 
ing, seems to be tftterly or nearly purposeless. For every 
human rule (be it universal or particular) which accords with 
VOL. n. 
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Lkot. the principle of utilily, must accord with the Divine Law of 
xxxii that principle is the exponent. So that all positive 

rules, particular as well as universal, which may be deemed 
beneficent, may also be deemed natural laws, or laws of 
Nature or the Deity which men have adopted and sanc- 
tioned. 

Besides, rules which are peculiar ^ particular countries 
may be just as mefui as rules which are common to all 
countries. The laws whicli determine the distribution of water 
in hot and arid climates, or which regard the construction 
and preservation of embankments in countries exposed to in- 
imdation, are not less useful (although they are limited to 
certain regions) than the laws which have gotten the specious 
name of natural because they are suggested by necessities 
pressing upon all mankind. 

Laws imposing taxes necessary to the maintenance of 
political government, are not less useful than the laws which 
guard property or life: though the former are merely posi- 
tive (as following the existence of government), whilst the 
latter obtain universally (in the character of moral rules), 
and therefore are deemed natnmL Yet, so confused and 
perverse are the moral perceptions of the vulgar, that many 
an honest man, who would boggle at a theft, shall cheat the 
public revenue with a perfectly tranquil conscience, 
tion of If a law set by the state be pernicious or useless, may we 
crimes inU^ break it without ofience against the Law of God? The 
®P®^^fic consequence of breaking the specific law, would (by 
the supposition) be harmless if not positively good. But a 
t£uji ’ breach of a mischievous law tends (in the way of example) 
the oniv^ to produce offences against other laws which are decidedly 
index to beneficent. To import goods which are prohibited, for the 
the Mt vf absurd and mischievous purpose of protecting domestic manu- 
^ perfectly innocent act, w'ith reference to its 
specific consequences. But since the importation of these 
tends genemlly to embolden smugglers, a man of a delicate 
conscience would hardly import them. 

Now if an offence would be mischievous on the whole, 
although the violated law were itself useless or pernicious, it 
might be styled maUnn prohihitiunj or malunn quia prohibitum. 
The act would he malum (or an offence against the Law of 
God as well as the Law of Man) merely because the act had 
been prohibited by the latter, and because the breach of the 
useless or mischievous prohibition might lead to violations 
of beneficent obligations. If the breach of the useless or 
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mischievotis law would^not be miscbievous (with feference to Lkott. 
the sum of its consequences) it would not be malum at all. 

According to the principle of Utility, the distinction (if 
worth taking) would therefore stand thus : Mala in se are 
offences against useful laws ; Malaprohibita^ or quia prohibitay 
are mischievous offences against laws which are themselves 
useless or mischievous : 

Innocuous offences against useless or mischievous laws 
are not maldi: In other words, ^tlfey are not pernicious ; and 
therefore are not violations of the Law of God or Nature. 


The distinction of crimes, made by the Roman Law into 
crimes juris gentium and crimes jure civilly tallies with the 
distinction of crimes made by modern writers into mala in se 
and mala prohihita. Offences against human rules which 
obtain universally, are (according to these writers) mala, or 
•offences in se, inasmuch as they would he offences against 
the law of Nature or the Deity, although they were not 
offences against rules of liuman position. But offences 
against human rules which only obtain partially, are noty 
according to those writers, offences against laws of nature. 
Or at least, they would not be offences agjlinst laws of the 
Deity if they were not offences against positive law or 
morality. And therefore they are mala., or offences, quia 
prohihita y or they take their quality of offences from human 
prohibitions and injunctions. 

I believe that no legal consequence has been built on this 
last distinction, by any of the systems of positive law which 
have obtained in modern Europe. 

I will here advert for a moment to two of the disparate 
meanings which are annexed to the ambiguous expression 
* Natural Law,’ by writers on jurisprudence and morals. 

Taken with the meaning which I have endeavoured to 
explain, it signifies certain rules of human»position ; namely 
the human or positive rules which are common to nil societies, 
in the character of law and morality, or in the character of 
morality.^ 

But taken with another meaning, it signifies the laws 
which are set to mankind by Nature or the Deity, or more 
generally, it signifies the standard (whether that standard be 
the laws of the Deity, or a standard of man’s imagining) to 
which, in the opinion of the writer, human or positive rules 
ought to confom^ And by the confusion of the meaning 
which I endeavoured to explain, with tife meaning which I 
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now have suggested, the grossest contradiction and nonsense 
is frequently engendered. 

The ambiguity is the same with that already spoken of in 
the last lecture with regard to the jus gmiivm or naturale^ as 
the terms are employed by the classical jurists : for example, 
where the institution of slavery is at one time said to be the 
creature of the jus naturale or gentium, uni at another to be 
repugnant to natural and where ^ejus civile is said to 
be the law we make when tve add anything to, or detract 
anything from, the law of naiureS^ 

Before I conclude, I will offer a few remarks upon Natural 
Rights, (v.v.) 

Natural Eights would naturally signify the rights which 
correspond to Natural Law : Eights which arc given by all 
or by most positive systems, and which would exist as moral 
rights though government had never arisen. 

But by the term ‘ natural rights,’ is frequently meant 
fhe rights and capacities which are said to be original or 
innate. 

Now original or innate rights, and original or innate 
capacities to take or acquire rights, are those rights and 
capacities which a man lias as simply being a man, or as 
simply living under the protection of the state. Such (for 
example) is the right which Blackstone styles the right to 
personal security, the right to reputation, or the capacity to 
acquire rights by conveyance or contract. Eights of this 
class are styled original or innate as opposed to acquired. 
They reside in the party without any other title or inves- 
titive event than the mere fact of his being a citizen of the 
community. 

All other rights and capacities originate in some particular 
incident or modr of aapusiflon, and are again divided into 
those which arisv out of some jxirficular shiiKu or condition, 
and those which an* said to arise cr spcciali titulo, as by a 
contract; tin* word title, or mode of acquisition, being con- 
fined to those incidents which do not, wio icfu, give a whole 
set of rights and capacities, such as constitute a status. 

The rights called natuml rights in this acceptation of the 
term, are said to be born with a man, for the reason which I 
have just stated. But natural rights, thus understood, are 
totally different from natural rights in the other sense which 

** Pf). 584, 685, antr. 

** Hugo, Naturrecht. Blackstone, rol. i. p. 123. 
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I before explained, namely, rights which would obtain as Lkot. 
sanctioned by positive morality, although government had 
never existed. The right to reputation, for example, could 
hardly consist in a savage condition. Yet the right to repu- 
tation is a natural right in the sense in which natural rights 
are said to be innate or opposed to acquired rights. 

Blackstone has c(»founded natural rights as taken in these 
two distinct senses ; and becg.u«e he has styled natural 
rights (in the sense of rights not acquired by a particular 
incident) the absolute rights of persons, he has supposed 
-them to belong to the law of persons, although, as I shall 
show hereafter, rights of this class belong pre-eminently to 
the law of things. I suppose that he called them absolute 
rights of persons for the same reason which has induced 
others to call them natural or inherent rights; namely, 
because they are not dependent on the happening of any 
particular incident, but we acquire them merely by being 
bom. 


Notes. 

The objections to applying the terra * Ijn,w ’ to natural or revealed 
rules are two : 1st, -^6’ such rules they are not law ; although it may 
be incumbent (morally or religiously) upon the Legislator or judge 
to lend them the legal sanction, and although they become law as 
soon as they receive it. 2ndly, Many of these natural rules and re- 
vealed principles may not be fit for law, although their observance 
as moral and religious rules is necessary to the well-being of society. 
These objections hold, assuming that there are any such rules. — 
Marginal Note in FalcJi, p. 100. 


The tendency to append International Law to the so-called Law 
of Nature, illustrates the character of the latter. International law 
(so far as it is independent of usage) is a Iranch of Ethics : i.e. of 
Natural Law. But as municipal law is broadly distinguished from 
Ethics, even those who admitted the existence of a natural law were 
unconsciously led to touch upon it but slightly in their expositions 
of law municipal. Consistently with the hypothesis of a natural law, 
an exposition of a municipal system should divide it into two parts i 
VIZ., that which, as c^forming with natural law is (not ought to he) 
law ; and that which, as conflicting with law ifht Jral, is not Law. — 
Marginal Note in FalcJc,^ 139. 
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Lect, ’ The itncient idea of a Law of Nations (Volkerrecht) is connected 
XXXn assumption of a Law of Nature which is universally bind- 

ing, independently of political obligation. — Falch^ § 46. 

International Law, according to the above-mentioned notion, 
supposes a Law of Nature : i.e. A law obligatory upon all man- 
kind, but wanting the political sanction. If there be no law with- 
out that sanction, the admitted maxims foir the conduct of inter- 
national transactions are %oi^ Law, but Ethics. Each State may, 
however, adopt an IntemationaF Law of its own ; enforcing that law 
by its own tribunals, or by its military force, (at least) as against 
other nations. 

This, however, is not International, but National or Civil Law ; 
t.e. in regard to the sanction. For in regard to the subject, and 
(where there is good faith), to the object, it may be styled inter- 
national. 

If the same system of International Law were adopted and 
fairly enforced by every nation, the system would answer the end 
of law, but, for want of a common superior, could not be called 
so with propriety. If courts common to all nations administered 
a common system of International Law, this system, though 
eminently effective, would still, for the same reason, be a moral 
system. The concurrence of any nation in the support of such 
tribunals, and its submission to their decrees, might at any mo- 
ment bo withdrawn without /cyal danger. The moral system so 
administered would of course be eminently precise . — Marginal Note 
in Falclc, 


LECTURE XXXIII. 

DIFFERENT MEANINGS OF EQUITY. 

XXXI 11 ^ remarked in the Lecture before the last, the original 

^-1 jus gentuun is the universal and subsidiary law which was in- 

Orisiii troduced into Italy by the edicts of the Prcetores Peregrini, 

Equity as and was aftervs^ards extended to the outlying Provinces by 
the edicts of their Presidents or Governors. 

This law, introduced in suhsidium by the edicts of these 
Prmtors and Presidents, was styled jus gentium, or jus omnium 
gentium, because it was commwi to the nations composing 
^e Roman world, and was neither peculiar to the sovereign 
State, nor to any of the States (formerly foreign and inde- 
pendent) which* h^r victorious arms had reduced to depen- 
dence or subjection. 
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Being common to the nations composing the Boman 
world, and not peculiar to Borne or any of the subordinate 
communities, this law, introduced i% mhsidium by the edicts 
of the Prmtors and Presidents, was also styled jus cequum^ 
jus asquohile, or cequitas : That is to say, Law universal or 
general, and not particular or partial. 

This subsidiary laiv being distinguished from the peculiar 
systems to which it was a supplemefft by its comparatively 
large and liberal spirit, oequitasy which was one of its names, 
and which (as one of its names) indicated its universality^ 
gradually came to signify im2yartiality : regard to the in- 
terest of all whose interests ought to be regarded, as distin- 
guished from exclusive ©r partial regard to the interests of 
some. 

This is the secondary sense of the term wquitas, when it 
is used in a secondary sense with perfect propriety : Though 
the term is often applied, by an improper extension of its 
meaning, to some system of /a?c?, or to some principle of direct 
or judicial legislation^ which the speaker or writer, for any 
reason, praises or commends. 

Of all the various objects which are denoted Ijjy this slip- 
pery expression, the most interesting, and the most complex, 
are those portions of Roman and of English Imv^ which 
arose from the Edicts of the Prmtores Urbani, and from 
judicial decisions of our own Chancellors as exercising their 
extraordinary jurisdiction. And, accordingly, those portions 
of Roman and of English Law^ are the JEguitas, or the Equity, 
to which I shall more especially direct iny attention. 

But before I proceed to ‘ Equity ’ as meaning a department 
of Law^ I will briefly advert to a few of the other and nu- 
merous meanings which are not unfrequently attached to 
that most ambiguous term. For ‘ equity ’ (as meaning law) 
being often confounded with ‘ equity ’ as meaning something 
different, gross misconceptions of ‘equity,’ as denoting a 
portion or department of positive law, are commonly enter- 
tained by the simple laity, and not unfrequently by lawyers. 

If I lifted, I could point at books and speeches, by living 
lawyers of name, wherein the nature of the Equity adminis- 
tered by the Chancellor, or the nature of the jurisdiction 
(styled extraordinary) which the Chancellor exercises, is 
thoroughly misapprehended : — Wherein the anomalous dis- 
tinction between Law and Equity is supposed to rest upon 
principles necessafy or universal; or ^wiiat is scarcely 
credible) wherein the functions of the Chancellor, as exer- 
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cismg his extraordinary jurisdiction, are compared to the 
arhitfium boni virif or to the functions of an arbiter released 
from the observance of rules. 

It is manifest on a moment’s reflection, that, if our Courts 
of Equity were arbitrary tribunals, they would destroy the 
security, and the feeling of security, which ought to be the 
principal end of political government apd law. 

Taken in its prima^ fense, equity, or eequity, is synony- 
mous with universality. In i^^hich primary sense it was applied 
to tiie jus gentium of the earlier Roman Law, because the 
jv^ gentium of the earlier Roman Law was eequum^ or common, 
and not restricted or particular.^^ The jus gentium to which 
it was applied being distinguished .by comparative fairness, 
equity came to denote (in a secondary sense) impartiality. 
And impartiality being good, equity is often extended (as a 
vague name of praise) to any system of law, or to any prinp- 
ciple of direct or judicial legislation, which, for any reason, 
is supposed to be worthy of commendation. 

The applications of the term ‘ equity ’ are extremely nu- 
merous. But, in almost every instance wherein it is applied, 
one of the meanings now indicated is the basis of the com- 
plex notion which the term is employed to mark. With this 
preliminary remark 1 shall proceed to enumerate certain of 
the senses which the term bears, when it does not denote a 
certain portion of positive law. 

First :)^* There is a speciesof interpretation or construction 
(or rather of judicial legislation disguised with the name of 
interpretation) by which the defective but clear provisions of 
a statute are extended to a case which those provisions have 
omitted. As I shall endeavour to shew (when I attempt to 
examine the difference between direct and judicial legisla- 
tion), this species of interpretation or construction is not in- 
terpretation or construction properly so called. The spe- 
cific provisions ot* the statute, and the specific intention of 
the lawgiver, are perfectly unequivocal or certain. It is 
certain that the case is not embraced by the law, and was 
not present to the mind of the lawgiver when he <A)nstructed 
the law. But since its provisions would have embraced the 

** Properly an abstraction of (tquum p. 603, towards the construction of an 
(jus), but likoyWiOVi, is made moiher ‘ Essay on Codification,* for which some 
of its own parent: <*.<;. when it means materials exist. It seems probable that 
good principles of legislation. an incomplete ‘Excursus on Analogy* 

“ It appears from the MS. that the and a short ‘lEssay on Interpretation * 
author intended to *us# the passage (which is perfect) had the same destina- 
beginning at this line and ending at lion. — S. V. 
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case, if its author had pursued consequentially his own 
general design the judge (exercising a power expressly or 
tacitly given to him) completes the defective provisions 
actually comprised in the law; and supplies the defective 
intention which its maker actually entertained, from the 
predominant purpose or end which moved him to make the 
statute. The judge^extends the law to the omitted case, 
because the omitted case falls ^within the general design, 
although it is not embraced by the actual and unequivocal 
provisions. Or, adopting the current but absurd expression, 
the judge interprets the law extensively ^ in pursuance of its 
reason or principle. 

The so-called interpretation which I have briefly and 
loosely described is widely difierent from the genuine exten- 
sive interpretation which takes the reason of the law as its 
index or guide. In the latter case, the reason or general 
design is unaffectedly employed as a mean for discovering 
or ascertaining the specific and doubtful intention. In the 
former case the reason or principle of the statute is itself 
erected into a law, and is applied to a species or case which 
the lawgiver has manifestly overlooked. The bastard exten- 
sive interpretation ex rations legisy is not unfrequently styled 
equity. Or a law is said to be interpreted agreeably to the 
demands of equity, when its provisions are extended to an 
omitted case, because that omitted case falls within its 
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reason. 

Now in this application of the term ^ JEquitasy^ the radical 
idea is ‘uniformity^ or ‘universality.^ The law (it is sup- 
posed) should be applied uniformly to all the cases which 
come within its principle. For the law (it is assumed) would 
have embraced all such cases, if the legislator had adverted 
completely to the consequences which its principle implies. 
‘ Quod in re pari valet, valeat in hac qua) jjar est. Valeat 
wquitas : qua) paribus in causis paria jura desiderat.’ For 
the same reason, this bastard extensive interpretation ex 
rations legis is frequently styled ‘ analogical.^ 

The caSes which the law omits (but which fall within its 
principle) and the cases which fall within its principle, and 
which it actually includes, are analogous. Or (changing the 
expression) they are resembling cases, with reference to that 
common principle, in spite of the differences by which they 
are distinguished when viewed from other aspects. And^ 
since they are resembling cases with refe^ertee to the prin- 
ciple of the law, analogy (as well as equity) is said to require, 
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that the law should be applied to all of them in an equable 
or uniform manner. Equity and Analogy (as thus under- 
stood) are exactly equivalent expressions. ‘iBquitas (say 
the lawyers) paribus in causis paria jura desiderat.’ ‘ Ana- 
logia (say the Grammarians) est similium similis declinatio.’ 

In that bastard interpretation eoj ratione legis, which is 
styled extensive, the law is applied to a<oase which it clearly 
omits, because the omil^^case falls within its principle. 
In that spurious interpretation ex ratione legis, which is 
styled restrictive, the law is not applied to a case which it 
certainly includes, because the case, which is included by its 
actual provisions, is not embraced by the general design of 
the lawgiver. 

By Grotius, the term ^wquitas^ has also been applied to 
this last-mentioned species of pretended interpretation or 
construction. Or, according to Grotius, a law is also intei^ 
preted agreeably to the demands of Equity, when it is not 
applied to a case which it actually includes, but which (look- 
ing at its purpose) its provisions should not embrace. Now 
the term Equity as thus applied, hardly imports uniformity 
or universality. But still it imports the consistency which is 
implied in uniformity, and which is the ground of the so- 
called extensive interpretation ex ratione legis. 

By the so-called extensive interpretation ex ratione legis, 
the provisions of the law are extended agreeably to its prin- 
ciple. Why ? Because it is presumed that its maker must 
have wished to be consistent with himself. And, for precisely 
the same reason, the provisions of the law are restricted, 
agreeably to its principle, where its provisions and principle 
positively conflict. In either case, it is presumed that the 
author of the law must have wished to be consistent with 
himself ; and the defect or incoherency of his specific and 
proximate intention is accordingly supplied or corrected 
from his general and remote design. But the term ‘ equity,’ 
as applied to restrictive interpretation, certainly deflects con- 
siderably from its primary meaning. It scarcely imports 
uniformity ; although it imports the consistency \ — the har- 
mony or elegantia) which uniformity necessarily implies. 

% the ancient writers, ‘sequitas’ (I believe) is never 
applied to restrictive interpretation. The ‘ cequitas^ of Cicero 
and the Classical Jurists (when they mean by cequitas, inter- 
pretation or construction) is the so-call€j|^ extensive interpre- 
tation ex raiione ttgis of modern writers upon Jurisprudence ; 
the ‘ sequitas, qum paribus in causis pArta jura desiderat.’ 
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It may indeed be doubted (as I shall show in the proper lkot. 
place)^ whether the so-called interpretation, which resiricU . 

the operation of statutes, was permitted by the Roman Law, 
or ought to be permitted by any. 

It may seem, at first sight, that the pretended interpreta- 
tion which extends, and the pretended interpretation which 
restricts are nearly Mike. For, in either case, the specific 
intention, which the provision! the law evince, are 
amended by the general design which predominated in the 
mind of its author. 

But (as I shall endeavour to show in the proper place) the 
consequences of the former and the consequences of the 
latter are widely different. Defects in the provisions of a 
law may be supplied from its manifest reason, with little or 
no inconvenience. But if judges might abrogate laws, wholly 
o!* in part, whenever their actual provisions were not con- 
sistent with their grounds, all statute laws would become 
uncertain, and the cases which they include would be aban- 
doned to the arbiirnim of the tribunals : ^ Cessante ratione 
legis cessat lex ipsa,’ is a maxim which sounds well, but 
which tends directly to tyranny. 

Secondly :) Equity often signifies judicial impartiality : Equity oh 
That virtue which is practised by judges, when they admin- 
ister the law, agreeably to its spirit or purport, uninfluenced partiality, 
by extrinsic considerations. 

In this sense, Equity has been defined by many jurists, 

* The application of Statute Law to the given case, agreeably 
to the specific intention or the general design of the legisla- 
tor.’ To abide by the grammatical sense of the legislator’s 
words, as evidenced by clear marks, is to administer ‘svmmum 
jusy^ and if such administration be callida rather than asininay 
if it proceed from a mischievous intent rather than from 
sincere error, the judge who so administers tJie law is guilty 
of ^ mmma injuria,^ ^ JEquitas nihil est (says a celebrated 
modern jurist) quam henigna et humana juris scripti inter- 
jiretatio, non ex verbis, sed a mente legislatoris facta.’ 
^‘Benignius (say the Pandects) leges interpretandm sunt, quo 
voluntas earum conservetur,^ In which definition and precept, 

^Equity’ and ‘ Benignity’ would seem to be merely synony- 
mous with ‘sincerity’ and ‘impartiality.’ The judge is 
admonished to apply the law agreeably to the specific inten- 
tion or general design of the legislator. 

Thirdly:) Taken in the significations VKich I have now asquityas 
considered, Equity mdans something determinate and pre- 
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cise. But, frequently, it signifies notliing more than the 
arbitrary pleasure of the judge, disguised with a name which 
imports praise, and which therefore is spacious and capti- 
vating. Equily, as defined by Cicero and others, is nothing 
more than the mere arhitrium of the judge, or is nothing 
more than the arbitrivm of the judge as determined by 
narrow considerations of particular gocd and evil. 

According to sorae,^«l8^he office of Equity (meaning the 
Equity of Judges as exercising their judicial functions) to 
correct the particular evils which flow from the generality 
of the Law. ‘ jEquitas (says Cicero in precisely the same 
spirit) est laxamentum juris.’ And here I may remark, that 
if the general rule be good in the main, the equity which 
affects to correct its particular evil consequences is clearly 
mischievous. It is hardly possible to imagine a case, wherein 
the application of a general rule is not productive of some 
consequence which a good-natured judge would wish to 
avert. So that if it were competent to the judge to apply 
or dispense with rules, agreeably to his notions of particular 
consequences, there would be no law to which expectations 
could be accommodated, and by which conduct could be 
guided. 

Where Eules are bad (and the Legislature is incapable or 
supine) it is indeed expedient (as I shall show in a future 
Lecture) that the judge should do the business of the supine 
or incapable legislature, and abrogate or amend the per- 
nicious or defective law. But to abrogate or amend a law 
directly or indirectly, is widely different from the Equity 
which allows the law to remain, and simply dispenses with 
it in specific cases. By abolishing or amending the law 
once for all, partial evil may be inflicted. But the bad law 
is itself removed, and a good rule of conduct is substituted 
in its stead. ’!fhe Equity which dispenses with the law in 
particular instances, leaves the standing nuisance untouched, 
and renders all Law utterly uncertain. 

The evils of the Equity which I have now described are 
not badly put in the following passage ; which i take from 
a tractate, or dissertation, by a certain lavdatus but some- 
what obscure writer, ‘pro summo jure contra sequitatis 
defensores.’ 

‘ Non sunt illae injurise, quas subtilitatis studium et ob- 
servatio juris introduxit, tarn lamentabiles quam illi dolores 
. quos parit mqiJittis. Est longe melius unum quandoque aut 
^terum Imdi, quam fortunas hominam a sol& sequitate et 
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arbitrio judicis, seu, xit rectius dicam, a fato dependere. Quis 
volubilem adeo et incertam asq^uitatem at juris justitiasque 
normam agnoscet? Admiss^ hoc justi normS. merito con- 
queri possumus, leges habere cereum aasum, et quamcunque 
in partem inflecti posse.’ 

Fourthly :) I remarked in a former Lecture that the jus 
naturals or gentium 4)f , the classical jurists and the Law 
Natural of modem writers on j\«<tprudence, often mean 
nothing more than that standard to which, in the opinion of 
the speaker, law should conform. 

The same may be said of oequitas^ or naturalis wquitas. 

In this sense it is said that equity is the spirit of laws : 
or (as the French have it) ^ L’equite est Tesprit de nos lois.’ 
In this sense of the term, writers often talk of an JJlquitas 
legislatoria^ by which, if they mean anything distinct, they 
must mean general utility. In this sense, ^quitas is 
reckoned by Cicero amongst the sources of Law ; which is 
obviously absurd, though cequitasy in the sense here used, 
may be one of the inducements which lead to the enactment 
of a law. He enumerates the following as the sources of the 
Roman law : Leges, Senattis-comuUa, res judicatw (by this he 
means law established by specific decisions), juris-peritorum 
auctoritas edlcta magistratuum, mos or customary law, and 
lastly a certain cequitas: by which it is manifest that he 
cannot mean anything more than what I have just expressed. 
In the same vague sense as meaning utility, or any standard 
whatever, innovating judges (whether Prmtors, Chancellors, 
or Chief Justices) have generally applied the term ^equity’ 
or ^equitable’ to the new rules which they have ventured to 
introduce. 

Fifthly) and lastly. Equity is often synonymous with the 
performance of imperfect obligations.'*''^ An equitable or just 
man is a man who, though not compelled by the legal 
sanction, performs the obligations imposed by the moral and 
religious sanctions. In like manner equity is often used as 
synonymous with morality.'*^ Whether with positive mo- 
rality, or with morality as it ought to be, is generally left 
undetermined ; for the notions of the ancients seem tp. have 
been perfectly vague as to the bounds which separate laws 
from morality, or positive law and positive morality from the 
principles of legislation and deontology. JEquitas is often 
spoken of as synonymous with honestas. Jus gefnitium and 

^ Muhlenbruch, vol. i. p. 76, 

‘ Velut erga l)e\im religio ; ut parentibas et patriae pareamus/ I).i, 1, 2. 
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Iaot. natwrale often have the same meaning. They denote mo- 
I believe positive morality, as distinguished from 
positive law. 
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The tenn * equity,’ aju^eaning a portion of positive law, seems 
to be equivalent to impartialil^j or equality : 

B,g, Older Jus gentium. 

Again: Jus prmtitriiuu^ either as having borrowed largely from 
that jus gentium, or as being itself of a more equal and impartial 
character than the civile : c.g. Giving rights to strangers, persons 
in potestaie, etc. 

Again : Expected of Pra3torB and other legislating magistrates, 
that their law should be oupium^ et non amhitiose factum. Thence, 
applied to any law which any one wished to commend ; especially 
by innovating judges seeking to commend to others their inno- 
vations. 

Equity , — not the name of jus pnviorium, but the law^ itself — said 
to arise from the suggestions of the personified abstraction styled 
‘ equity.* 

Seems, in England, to be tlio name of tlie la^v. The law would 
bo called better, ‘ Chancer}'^ Law.* Circumlocutions for Equity 
Law. 
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LECTURE XXXIV. 

EQUITY AS A DEPARTMENT OF LAW CONSIDERED HISTORI- 
CALLY. JURISDICTION OF THE PR.ETOR URBANUS. 

Having examined certain meanings of the term ‘ Equity ’ as 
not denoting Law (or a portion of some body of law), I pro- 
ceed to those* portions of certain bodies of law which are 
di3tingui8hed by the name of ‘ equity,’ or by the epithet of 
‘ equitable ; ’ or which are said to owe their creation to the 
suggestions of ^equity;’ or which are said to bp remarkable 
for their ^ equitable ’ spirit ; or which are said to rest exclu- 
sively, or in the main, upon ‘equitable’ grounds or prin- 
ciples. 

Of all those portions or departments of bodies or systems 
of Law, which have gotten the name of ‘ Equity,^ or the 
epithet of ‘ eflujtable,’ the most remailkable and interesting 
are the following : namely, that portion or department of the 
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Boman Law, which was introduced by the perpetual Edicts 
of the Prcetores Urhani ; and that portion or department of 
the Law of England which is exclusively^® administered by 
tribunals styled ‘ Courts of Equity,* and was introduced by 
judicial decisions of the English Chancellors as exercising 
their extraordinary jurisdiction. 

That portion of ^e Roman Law which was introduced by 
the perpetual edicts of the Prcetg^ JJrbani^ is commonly 
styled Jus prwtorium. That poHion of the Law of England 
which is exclusively administered by Courts styled ‘ of Equity,’ 
I would call ^ Chancery Law,^ For, though it is not adminis- 
tered by the Court of Chancery only, it was introduced, and 
(in the main) has been formed, by judicial decisions of that 
high tribunal. 

The application of the term ^ Equity ’ to that portion of 
^ur Law, and of the phrase ^ Courts of Equity ’ to the tri- 
bunals by which it is administered, is grossly improper, and 
leads to gross misconceptions. Taking the term ‘ Equity * 
as meaning a species of interpretation ; or as meaning the 
impartiality which is incumbent on judges and arbiters ; or 
as meaning judicial decision not determined by rules ; or as 
meaning good principles of direct or judicial legislation; or 
as meaning the cheerful performance of imperfect duties ; or 
as meaning positive morality, or good principles of deon- 
tology, the Courts styled ‘ of Equity ’ and the Courts styled 
^ of Law ’ are equally concerned with Ecjuity, or are equally 
strangers to Equity. 

Having premised these remarks, together with the pi’e- 
fatory explanations contained in my last Lecture, I shall 
endeavour to compare or contrast Praetorian and Chancery 
Law as perspicuously and as correctly as the brevity to which 
I am constrained will permit. 

This comparison or contrast will subserve a double purpose. 

First : It will show that the distinction between Law and 
Equity (meaning by equity a portion or department of law) 
is not deducible from the universal principles of jurispru- 
dence, buUis accidental and anomalous : that in every system 
of law, in which the distinction obtains, the import of the 
distinction is singular or peculiar, or (changing the expres- 
sion) that the distinction between Law and Equity, which 
obtains in one system, resembles in name, rather than in 
substance, the distinction between Law and Equity which 
obtains in another. ^ 
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Libct. Secondly : By previonsly comparing or contrasting Prse- 
torian and Chancery Law, I shall be able to state and examine, 
with more clearness and effect, the distinctive properties of 
direct and judicial legislation : the respective advantages and 
disadvantages of the two species ; with the much agitated and 
interesting question, which regards the expediency of reduc- 
ing bodies of Law into formal systems pr Codes. 

But in order that I nf^:.;: institute this projected comparison 
or contrast, and may make A subserve the purposes at which 
I have now pointed, I must state the nature of the jurisdic- 
tion exercised by the Prmtores Urbani ; and also the nature 
and causes of the direct legislative power^ which they first 
exercised with the tacit, and then with the express, authority 
of the sovereign Roman People. 

The history and nature of the jurisdiction exercised by 
the Court of Chancery is, I may confidently assume, we^l 
understood by my hearers. To that^ therefore, as to some- 
thing sufficiently known, I shall merely allude. 

l/t*6errf repvhlicd^ or before the virtuM dissolution of the 
tion free Or popular government, criminal cases were regularly 
wkh ciiH> tried and determined by the assembled Roman People : 
tinctinnof Though, by virtue of particular and exceptional laws, the 
particular criminal cases, to which those laws related, were 
private, tried and determined by bodies of judiccsy or jurymen, to 
which, as to committees of its own number or body, the 
sovereign people delegated its judicial powers. 

Hence it is, that the parts of the Institutes and Pandects 
which relate to criminal procedure, bear the title ‘ De Jadlciis 
publicist And hence it is, that ‘cr/wra’ is often styled in 
the language of the Roman Law ‘ delicinm Since 

the regular or ordinary tribunal was the people, community, 
or public, the trial and judgment were naturally styled 
* public;^ and the epithet naturally applied to the trial and 
judgment, was as naturally extended to the delict or offence 
itself. 

After the popular government had been viitually dis- 
solved, and the trial of criminal cases gradually withdrawn 
from the people, criminal procedure and crimes still kept 
the names of ^judicia et delicia pnhlica:^ Although the 
epithet ‘ public ’ (in its primary' import) was now no more 
applicable to criminal procedure or crimes than to civil 
procedure or the delicts styled ^ private.*^ 

And since crimes and criminal procedure kept the epithet 
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of ‘ public/ although (in its primary import) it had ceased Lkct. 
to apply with propriety, the Classical Jurists justified or ac- ^ 

counted for the epithet in the following manner; They 
supposed that crimes affect the 'public or communit'y ; whilst 
the mischief of private delicts, and of other civil injuries, 
is limited to the injured individuals. That it is, therefore, 
the interest of the^public to pursue or prevent crimes; 
whilst the pursuit or prevention ifrprivate delicts, and of 
other civil injuries, may be left *to the discretion of the in- 
dividuals who feel or who are obnoxious to the damage. 

In the earlier ages of the Roman Republic, civil jurisdic- civil Juris- 
tion (or jurisdiction properly so called) was exercised by the prrotorea^ 
Consuls. But as the Consuls were commonly busied with Crbani. 
military command, a magistracy styled ‘ Pnetura ’ was 
afterwards created; and to the magistrate by whom this 
office was filled, the civil jurisdiction originally exercised 
by the Consuls was completely transferred. 

When I say that civil jurisdiction was originally exer- 
cised by the Consuls, and afterwards by the Preetors (as 
representatives or substitutes of the Consuls),- 1 understand 
the proposition with certain limitations. For, in certain ex- 
cepted cases, civil jurisdiction was exercised by magistrates 
styled Ccntwniviri ; by the (or the conservators of 

public buildings, roads and markets) ; and also by the Ponii- 
Jices (or priests). But in respect of iny pn‘sent purpose, 
these exceptions are immaterial, and may therefore be dis- 
missed with this brief and passing notice. 

The tribunal of the original Praetor (or of the Pra3tor who 
was appointed as the representative or substitute of the 
Consuls) was fixed immovably in the City of Rome : And 
(owing to the cause which T explained in a former Lecture) 
his jurisdiction was originally restricted to civil cases arising 
between Roman Citizens. Consequently, after the subse- 
quent appointment of the Prcotor PerefjrinuH^ and of Presi- 
dents or Governors (sometimes styled ^ Prfjcfors ’ ) to the 
outlying provinces, he was styled, by way of distinction, 

Prmtor Urbanus, When that distinctive epithet was not 
needed, he was styled Proetor simply. 

The judicial functions of the Prmtor bore less resemblance order of 
to the functions of our own Court of Chancery, than to those Core tS 
of our own Court of Common Pleas, or of our other Common erretor a» 
Law Courts (regarded as civil Tribunals). hbTj^cSl 

For, in causes falling within his jurisdio<:ioei, the ordinar}' fuactioa 
or regular procedure was this ; — 

VOL. u. 


a 
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LiiOT. The Prsetor alone disposed of the cause, or the Praetor 
alone heard and determined, in the following events : 

First, If the defendant confessed the /ode contained in 
the plaintiff’s case, without disputing their sufficiencj in law 
to sustain the demand : 

Secondly, If the contending parties were agreed as to the 
/ocls, but came to an issue of law : 

Thirdly, If the defendant di8pu^ed the truth of the 
plaintiff’s statement, but the statement was supported by 
evidence so short, clear, and convincing, that the Praetor 
could decide the issue of fact without an elaborate and nice 
inquiry. 

But if the parties came to an issue involving a question 
of fact, and the evidence produced to the Praetor appeared 
doubtful, the Praetor defined or made up the issue, or put the 
disputed point into a formula or statement. 

formula (or statement of the issue) being prepared by 
the Proetor^ the issue was submitted to the decision of a 
Judex or Arbiter : Who (it seems) was appointed for the 
particular or specific occasion ; and is rather to be regarded 
as Sijw^man (taken pro re natd from the citizens at large) 
than as a permanent judicial officer. 

The judex or arbiter thus appointed, not only inquired 
into the question of fact, but gave judgment generally upon 
the issue submitted to his decision. 

The formula (or statement of the issue), together with the 
judgment of the judex or arbiter^ was remitted to the Prcetor 
(or to the Court above). 

The judgment of the judex or arbiter, was then carried into 
execution by or by the command of the Prmtor : By whom (in 
every cause) the consummation, as well as the initiative of 
the procedure, was superintended or directed. 

* It may here be observed that juried ictio was properly the 
CoereiHo. power of hearing and determining causes, or of associating 
a judex or arbiter when necessary. This was all that the 
Muriifm. word meant, and the Prsetor had this power by virtue of his 
jurisdictio. Jurisdictio was distinct from the coercitio (or 
power of compelling and restraining) which might be neces- 
sary to carry into effect the judgment of the Prcetor or 
judex. 

The power of compelling or restraining (when vested in 
criminal tribu^jialp) was called imperium, or imperium merum ; 
and is often synonymous with our ^ criminal jurisdiction.’ 
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^ Jurisdiction ’ (in Boman law-language) is seldom or never Lsot. 
applied to criminal jurisdiction. When combined with 
civil jurisdiction, the power of coercing was styled imperium 
miatum. 

Imperium tnerttm, as well as mixtum, resided in the Presi- , 
dents or Governors of Provinces. 

The PrflBtors, whose jurisdiction was merely civil, had 
imperium mixtum only. 

The Prmfectus urhi (under tht emperors), imperium merwm 
only. 

From this division of judicial power between the prmtor Order of 
and the judex^ the functions of the prsetor more resembled 
those of the Courts of Common Law, than those of the Court Pwetor, 
of Chancery. 

The important differences between the functions of the prsB- 
^r and those of our Common Law Courts were the following : 

First, the formula empowered the judex not simply to find 
for one party or for the other, but to add to the finding what 
should be done by the parties in pursuance of the finding ; 
not only to give a verdict but to give judgment; the verdict 
being involved in the terms of the judgment which he gave. 

This was then remitted to the court above, and by them 
merely executed. With us the jury merely finds for one 
party or the other : what shall be done in pursuance of the 
finding, is determined by the court above. 

Secondly, anotherwery important difference is this. With 
us, where the parties come to an issue of fact, the cause goes 
to the jury at all events ; but in the Roman law, the cause 
was not necessarily referred to a judex because the issue was 
an issue of fact. It was at the discretion of the praetor 
either to give a judex or not. When he did so he acted 
more like the chancellor when he directs an issue. The 
cases would be exactly alike, if the chancellor granted an 
issue whenever the question of fact could «iot be properly 
tried in the court above. There was the same difficulty in 
settling the bounds between the power of the praetor and 
that of th^ judex, as with us between the judge and the jury, 
where the boundary is perfectly indefinite. It is often said 
indeed that the court judges of the law, the jury only of the 
fact : but it is only necessary to look at the terms of the 
finding, to see that this maxim is false. Generally, and 
notoriously, the jury is judge of law as well as of fact. In 
the Roman law theve was the same difficulty ^ for though the 
issues were made up with great preciseness, they often in- 

e 2 
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Lect. volved questions of law: and the judgment often directed 
xxxii praetor to come to a certain conclusion if certain pre- 
mises were established : which involved a proposition of law 
as well as of fact. Siparet Aulum Egerium apvd Numerium 
• Egeri/um argentum depomisse idque die nominato Numerius 
Egeri/uts Aulo Egerio non reddiderit . . . condemnato. 

Jut et I may remark also that the proceedings before the praetor 

judicium, ealled proceedingiat in jure ; those before the judex or 

a/rhiter to whom he remitted any part of the case, proceed- 
ings mjudicio, 

Naturoi I shall also observe, that the original proceedings before 

jme^wards the praetor approached more closely than any other proceed- 
altered. jjjgg which I know to what Mr. Bentham calls natural 
procedure I for the whole pleading or process by which the 
precise point at issue is elicited, took place viva voce in the 
presence of the pnetor himself. The witnesses were present 
and the praetor himself decided the cause immediately and 
on the spot, if the question of faci. was not attended with 
difficulty. Nothing could be more summary or less dilatory 
and expensive. 

After the judicial constitution was changed, the distinc- 
tion between the pnetor and the judex was abolished, and 
the whole proceeding took place before a single judge. A 
similar alteration took place about the same period in the 
manner of conducting the pleading. The parties began to 
put in their mutual allegations in writing, in the modern 
form ; which has introductnl the delay and expense of the 
administration of justice in modern times. 

In certain cases, the pnetor at the outset gave provisional 
”si)c or conditional judgments, or issued ju'ovisional commands 
on an c.r statement by the Plaintiff : a process like an 
injunction in Chanrery or a mandamuii in the Courts of 
Common Law. The command being issued provisionally 
by the prictors,’ the parties to whom it was addressed were 
compelled to obey it if they considered that they had not a 
case; if they considered that they had, they might shew 
cause why they should not obey the command provisionally 
issued. If the party in possession disputed the command 
and shewed cause against it, and there appeared doubt as to 
a question of fact, this question was treated in the regular 
manner and remitted to a judex. 

Chffnitio, or What I have now described was the regular and ordinary 
proceeding. In certain cases, which It is not necessary 
Mem. ^ detail, the prjetor was said to have not only jurisdictio 
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but cognitio. He might enquire into a question of fact, 
whatever might be its difficulties, and dispose of the whole 
ease without a judex or arbiter. The praetor, too, like some 
modem courts of justice, exercised a voluntary jurisdiction 
in cases relating to contracts. The proceedings in such 
eases are not suits at all : though it is within the province of 
eourts of justice to ^ive judicial authority to the convention 
and to facilitate the productioi^ of Evidence if any difficulty 
arise. In the old Roman law, the pne tor exercised this juris- 
diction de jdano, not pro fribunali. As the cause was not a 
suit inter partes, but merely a convention or contract, it was 
not conducted with the forms of judicature. The praetor 
lent his auspices, not as a judge, but as sanctioning the 
proceeding. Fines and recoveries in the Common Pleas 
are very similar to this jurisdiction of the Prmtors ; and 
tvhat was called in jure ccssio'"^^ is exactly analogous to fine 
and recovery. This was a. mere conveyance, in the form of a 
fictitious suit, carried on in the presence of the praetor, with 
nearly all the formalities which accompanied a real suit. 

The jurisdiction which I have attempted'to describe, and 
the division of the judicial powers in certain cases between 
the court above and jiii occasional temporary tribunal, seems 
to have been altered about fh(‘ end of the third century. It 
was in force in the time of Gaius: but in the time of Jus- 
tinian the old judicial establishments had been completely 
altered. It is for that reason asserted in the Institutes hodie 
ionnia jndicia suid extra ordinem. The cognisance of the suit 
from its institution to its completion was then wholly had by 
a single judge, and the original practice, which seems to 
have been generally adopted, of dividing the judicial power 
in the manner above mentioned, was dropped. 


The only close resomblaiice between Ih)inan and English Equity 
appears to be this : that under each system tlie law corrected or 
abiogated J)y the so-called equity law is allowed to exist in form. 

Another resemblance : that Roman and English Equity has been 
formed to some extent by analogy on the law to which it is con- 

® An insUiDce of modern procedure Gaii Comm. ii. § 22. 

Learing probably a still closer analog}' were alienable by Manci- 

to the interposition of judicial authority pation (a fictitious sale); injurccessw 
mentioned in the text, is furnished by (a fictitious suit); or (if corporeal) by 
bonds and contracts l)eaniig a clause of usucapir>n wc|^ki<^ upon simple tradi- 
registration for execution, according to tion. — Mar(jinal note ta Oaius. 
the Scotch practice, — 11. C. 
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trasted : the one by analogy to jw owtle (svhseguitwr jue cwile ) ; 
the other, to Oommon Law ($equitw legem). Of course thqr 
must have deviated; bnt analogy was observed to some con- 
siderable extent. This however, is not a proof of resemblance, 
since much of every body of innovating law is formed by the same 
analogy. 


LECTUEE XXXV. 

LEGISLATION OP THE PE^TOES. 

From the judicial functions of the Prcetores Urhani,! proceed 
to that power of direct lepfislation which they exercised (at 
first) with the tacit consent, and (afterwards) with the ex- 
press authority of the sovereign Roman People. 

Originally and properly, the Pnetor was merely a judge. 
J t was his business to administer the Law, established by the 
Supreme Legislature, in specific cases falling within his 
jurisdiction. 

But though it was his business to administer the law estab- 
lished by the supreme legislature, the manner of administra- 
tion, or the mode of procedure, was left, in a great measure, 
to his own discretion. Accordingly, every Prsetor, on his 
accession to the Pnetorship, made and published Rules of 
Procedure or Practice ; Rules to be observed, during his con- 
tinuance in ofiice, by those who might happen to be con- 
cerned (as parties, or otherwise) in causes coming before 
him. 

Such, originally, was the direct legislative power exer- 
cised by the Pnetors. It extended to procedure or practice, 
but not to the svbstantive law which it was their business to 
administer. It may be likened to the power of making Re^ 
gulcB Praxis which is not unfrequently exercised by our own 
Courts of Justice. 

But, in consequence of incessant changes in the circum- 
stances and opinions of the Roman community, correspond- 
ing changes in its institutions were absolutely necessaiy. 
And, inasmuch as the demand for innovation was slowly and 
imperfectly supplied by the supreqie and regular legislature, 
the Prmtors ventured to extend their diregt legislative power, 
and to amend 6r 'alter the substantive law which properly 
it was their office to administer. 
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As I haye used the expression substantiye law, I may Lscr. 
here note that this name is applied by Mr. Bentham to the - 
law which the Courts are established to administer, as 
opposed to the rules according to which the substantive law 
is itself administered. These last, or the rules of procedure 
or practice, he has termed adjective law. These expressions 
appear at first sigh^ somewhat odd ; but they are closely 
analogous to the terms employed denote the same two 
departments of law, in a very able report presented to the 
Prussian Government in 1811. What Mr. Bentham calls 
substantive law, the framer of the report calls material law ; 
the adjective law of Mr. Bentham he calls formal law. The 
only difference is that the one writer draws his metaphor 
from the language of grammarians, the other from that of 
logicians. The expressions of the French law are nearly 
similar. Substantive law, or the law which the Courts are 
appointed to administer, is called by the French lawyers le 
fonds du droit : adjective law, or the rules according to which 
the substantive law is to be administered, they call la forme. 

There is really nothing odd or eccentric in Mr, Bentham’s 
phrases. There are indeed many objections to them, and I 
think that it would be better to express the meaning by a 
circumlocution ; because there are many rules which are not 
properly rules of procedure, but which might with equal 
propriety be called adjective law, or formal law ; such as the 
formalities prescribed by law in entering into contracts. 

I adopt, for the present, the distinction between substan- 
tive and adjective law, although, as I shall shew hereafter, 
it cannot be made the basis of a just division. 

The Law introduced by the Praetor (whether it consisted Difference 
of substantive law, or of rules of procedure or practice) was 
introduced (for the most part) by their general Edicts, or by g)ecial 
their Edicts (simply so called). 

The Edicts, Orders, or Precepts, issued by the Preetors, 
were of two kinds : general and special. 

A general Edict was made and published by a Praetor in 
his legislalftive capacity. A special Edict was made and 
issued by a Praetor in the exercise of his judicial functions. 

A general edict consisted of a rule or rules, which had 
no specific relation to a specific case or cases, but regarded 
indifferently all cases of a given class or classes. A special 
edict was issued in a specific cause; was addressed to a 
person or persons concerned in that cau^, ^nd specifically 
regarded the person or persons to whom it was addressed. 
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I4B0T. In short, a general edict was a statute, or a body of 
statute law ; and was made and published by its author as a 
Bvhordmate legislator. A special edict was an order, made in 
a specific cause ; and was made and issued by its author as 
a jvdge. 

It appears, then, that the term ‘ Edict’ was often applied 
indifferently, to the general rules or orders which were pub- 
lished by the Pnetoranas legislators, and to the special 
orders or commands which they made and issued as judges. 
But when the Edicts of the Prsetors are mentioned without 
qualification, their general or legislative edicts, and not their 
particular or judicial, are commonly or always referred to by 
the writer. 

In like manner, the jus etlicendif which is ascribed to the 
Prmtors, denotes their power or right of making general rules, 
and not their power or right of making special orders in the 
exercise of their judicial functions. And so, ‘ edicere,^ or 
*ju8 edicerc' is to legislate directly : The act of judging (or of 
applying existing law in specific causes) being denoted by 
the expression ^ jus dicere'" (or ‘jus decernere^). 

In the orations of Cicero against Verres, ‘ edicere^ and 
‘ decernere^ are directly and distinctly opposed in the senses 
which I have now referred to. For one of the charges 
against Verres (who as Governor or President of a province 
was invested with iho jus edlceudi) is this: quod aliter, atque 
lit edixeraty decrevlsset : — that in the decrees or orders, which 
he issued as judge, he violated the rules, which he had es- 
tablished in his legislative capacity, by his own general 
edict. In like manner, the general constitutions promulged 
by the Emperors as legislators (when opposed to the decrees 
which they issued as judges in the last resort) are frequently 
styled ‘ edictaL^ 

Inicrdiccrc well as dicere and dcceruere) is also op- 
posed to ediccre. But an iiiterdictum was a special and 
judicial order of a particular species. It was a provisional 
or conditional order made by the Prsetor on the ex parte 
statement of the applicant : The party to whom it was ad- 
dressed having the power of shewing cause why the order 
should not be carried into effect. In short, it was what 
would be styled, in the language of our own law, an in- 
junction or mandamus. 

Whyth€ Any PrcDtor might publish a general edict at any period 
idiSfof his stay ii office. But, geuerally speaking, all the 

rules or laws, which were published by any given Prator, 
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were published or promulged immediately after his a-eces^ Lkct. 
sioriy and were comprised in one edict, or constituted one ^ . 

edict. styled per^ 

The edict which was published by any given Prtetor, was 
not legally binding upon his successor in the Prastorship, 
and only obtained as Law till the end of the year during 
which he himself ^ntinued in office. And, accordingly, 
the general edicts of the Prmtors, out their edicts simply so 
called, are styled by Cicero and others ‘ Edicta annua, ^ or 
* leges annucel 

But though a general edict was merely ann ual (or merely 
obtained as Law while its author continued in office), the 
general or legislative Edicts, made and promulged by the 
Preetors, are nevertheless styled '‘perpetuaV Now the epithet 
^perpetual’ (taken in its ordinary meaning) is hardly appli- 
cable to a law or statute of a certain or definite duration. A 
perpetual law or statute (taking the terms in their ordinary 
meaning) would seem to denote a law which was intended 
to be irrevocable, or which (at least) was intended to en- 
dure until some competent authority should abrogate or 
repeal it. 

Accordingly, the epithet ‘ perpetual ’ (when aj)plied to the 
legislative edicts made and published by the Prmtor) indicates 
their generality, and not their duration. When thus ap- 
plied, the epithet ‘ perpetanl ^ is opposed to (tccxisionalf and 
is used to distinguish the general edicts of the Proctors from 
the special edicts or orders which they issued in their judicial 
capacity. 

And (taking the epithet ^ perpetual ’ in this meaning) it 
was justly applicable to these general or legislative edicts, 
although their duration was definite or certain. For a spe- 
cial or judicial edict was issued in a given cause : was re- 
stricted to the cause in which it was issued ; and expired 
with the specific exigency which it was intended to meet. 

It was an occasional order concerning a particular case, and 
not extending generally to cases of a class. In the language 
of the Rcwiau Law, it was made and issued ^ pro re natd ’ 

(or Sprout res incidit ’). 

But an edict issued by a Preetor, as exercising his legis- 
lative powers, consisted of general Eules. It was neither 
provoked by a specific occasion, nor did it expire with any 
of the specific occasions on which its general provisions were 
actually applied. ICt was intended to appiy to entire classes 
of cases ; and was applicable to every case belonging to any 
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of those classes^ so long as the Preetor by whom it was pro- 
mnlged should occupy his office. In the language of the 
Boman Law^ it was made and issued, ^ non prout res incidit^ 
sed jurisdictionis perpehuB caus&.’ It was not provoked by a 
specific incident or occasion ; but was intended to serve as a 
guide to all who might be concerned in causes, so long as the 
PrsBtor who issued or promulged it should continue to exer- 
cise the jurisdiction anifiked,to his office. 

The epithet * perpetual ’ when applied to the Edict of a 
Prmtor, is therefore synonymous with ‘ general ’ (as opposed 
to * specific ’ or ‘ occasional ’). It denotes that the Edict con- 
sisted of general provisions ; and not that it was calculated 
to endure in perpetuuniy or until it should be abrogated 
or repealed by a supreme or subordinate legislature. As 
opposed to general and legislative edicts, special and ju- 
dicial edicts are frequently styled repentina: An epithet 
which does not denote that they were issued in haste, but 
that they were made on the spur of a specific or particular 
< cession. 

The Preetorian Edict, which was in force at any given 
orM « ddTci period, was properly the edict of the Pnetor who then occu- 
to/orPraT Prmtorship. For the edict which was promulged 

tow. by any given Praetor, expired with the year during which he 
stayed in the office, and yielded to a similar edict promulged 
by his immediate successor. 

But though the edict of every foregoing Praetor was super- 
seded by the edict of his immediate successor in the office, 
every succeeding Prmtor inserted in his own edict, all such 
rules and provisions, contained in the edict of his predeces- 
sor, as had found favour with the public at large, or had met 
with the approbation of the classes who influenced the com- 
munity. For, as the legislative power of the Pnetors was 
derived from t^je tacit consent of the sovereign people, its 
exercise was inevitably determined by general opinion. 

Such being the case, the edict promulged by every suc- 
ceeding Prmtor >vas a simple or modified copy of the edict 
promulged by his predecessor. He simply repuihlished the 
edict which his immediate predecessor had issued, or else 
he republished it with such omissions and additions as were 
demanded by general opinion or suggested by general ex- 
pediency. If he simply copied the edict which the foregoing 
Prsetor had promulged, the edict promul^d by himself was 
simply translaHtiSuSy or iralatiiious. in other words, it 
mei^y consisted of rules and provisions, which he trans- 
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lated (transferred or adopted) from the edict of his imme* 
diate predec^sor. 

If he copied the edict of his predecessor with certain 
modifications, the edict promulged by himself was partly 
Edictwm tralatitium^ and partly Edictum novum. So far as 
it consisted of provisions taken from the edict of his pre- 
decessor, it was Edicfum tralatitium. So far as it consisted 
of provisions devised and introduced'' by himself, it was not 
Edictum tralatitium^ but Edictum novum. 

It rarely happened that the general edict of a Prcetor 
was purely tralatiiious. For incessant changes in the posi- 
tion and opinions of the community created an incessant 
demand for con'esponding changes in its law. And since 
this continued demand was slowly and imperfectly satisfied 
by the supreme and ordinary legislature, the Prrotors were 
pfovoked to supply the demand by a continued though 
cautious exercise of their legislative powers. 

It is remarkable that all the edicts of all the successive 
Praetors are frequently considered as constituting one Edict. 
They are frequently styled (in the singular number) ‘ the 
Edict ; ’ ^ the Praetorian Edict ; ^ or ^ the Edict of the Praetors 
or Praetor.’ The process of translation or transference 
which I have attempted to describe, explains this form of 
expression. 

With reference to its promulgation^ the general Edict, 
which was in force at any given period, was the edict of 
the Praetor who then occupied the Praetorship. But with 
reference to its contents, or to the rules of which it con- 
sisted, it was partly the production of the Praetor who then 
occupied the Praetorship, and partly the production of his 
various predecessors in the office. For much of the edict 
promulged by every Praetor, was translated into the edict 
promulged by his immediate follower. With reference, 
therefore, to their contents (though not with reference to 
their promulgation), the series of edicts, issued by a series 
of Praetors, constituted an indivisible whole, or formed a 
continuous chain. Although the edict for the time being 
had been promulged by the actual Praetor, his predecessors 
as well as himself, had lent a hand to the formation of its 
provisions. 

And here I may remark, that, after the Praetors had 
legislated through ^ long tract of time, the general Edict 
of the Praetor for the time being natuntll/ consisted (for 
the most part) of derivative or translatitious rules. For as 
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Lbct. the legislative power of the Prsetor was commonly exer- 
cised discreetly, the rules, introduced originally by the 
Prsetor, for the time being, were comparatively few and un- 
important. They bore a small and insignificant proportion 
to those provisions of his predecessors which were also a 
part of his edict, and which had accumulated through a 
series of ages. 

, The aggregate of Mes, which had been introduced by 
was formed Successive edicts, and which were embodied in the edict 
of ^>l^taining for the time being, formed or constituted, at any 
thePraetors. given period, the portion of the Eoman Law which was 
styled ‘ Jns Prwtorium,* 

A part of the Roman Law (like much of the Law of Eng- 
land) was made by judicial decisions on specific or particular 
cases. Decided cases, serving as preeedenifi, formed a portion 
of the Eoman, as well as of our own system. In the lati- 
guage of the Roman Law, as well as in the language of the 
English, such decided cases are frequently called prece- 
dents More commonly, however, such de- 
cided cases are styled ^ ren judicntiv : ’ And their influence (as 
precedents) upon sfdjseqnent judicial decisions, is styled 
‘ anctoriias rerum perpduo similiter judicatarum.’ 

Now as most civil cases fell within the jurisdiction of the 
Praetor, most of the civil law, which was formed by judicial 
decisions, might have been styled with propriety ‘ pnetorian 
law.’ Where the Pnetor decided without an arbiter or 
jnde;r, the questions of law which happened to arise in the 
cause were of course determined by himself. And where 
he remitted the cause to a judex or arbiter, the questions 
of law, which the formula happened to involve, were pro- 
bably decided in effect by the Court above, and not by the 
secondary or subordinate tribunal. The judex probably took 
the opinion of ^the Court fibove on the point of law, and de- 
cided accordingly, I have not been able to discover, whether 
it wa« incumbent on the judex to take the Law from the 
Preetor, and whether the latter could grant a new trial in 
cose the judex or arbiter decided against the law, but it is 
probable that, in practice, such a miscarriage in judicio seh 
dom occurred. 

But though most of the law, formed by judicial de- 
cisions, was made by the Prators (as judges), and might 
have been styled ‘ preetorian,’ the tcyin ^jvis prcetorhim^ 
was exclusive^ Applied to the law which they made by 
their general edicts in the way of direct legislation. 
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This is a fact which I cannot account for satisfactorily ; l*ct. 
hut which (perhaps) may he explained in the following 
manner. 

Though part of the Roman Law was formed hy judicial 
decisions, that part of it which was so formed bore an in- 
signiBcant proportion to the rest of the system. Demand 
for law of the kin^ was superseded, in a great measure, 
hy the law which the Prsetors introduced in the exercise 
of their legislative powers. Arfd since the law which they 
introduced through the medium of their general edicts, 
eclipsed the law which they established by their decisions 
on specific cases, general attention was fixed on the former, 
whilst the existence of the latter was generally forgotten. 

The former being coyispicuoiiSy and being con»plcuou8ly the 
work of the Pnetors, it obtained exclusively the name of 
jus prcEtoriumy although the name mujht with equal pro- 
priety have been extended to the latter. 

ITie jus edicendi (or the power of legislating directly by riieyM* 
general edicts or statutes) was not confined to the Prcctores 
Urhani, It was exercised by every magistrate of a superior Uw jusito- 
or elevated rank, with reference to such matters as fell within 
his jurisdiction. It was exercised by the high priests or 
Pimtljices maximi. It was exercised by the Edilcsy or the 
surveyors and curators of public buildings, roads, and mar- 
kets. With referencii to cases arising in Italy, between pro- 
vincials and provincialsj or between provincials and Roman 
citizens, it was exercised by the l^rcetnrcs Pcrecjrlni. In the 
outlying provinces, it was exercised by the Proconsuls, and 
other Presidents or Rulers, to wdiom the government of those 
provinces was committed by the Roman People. 

The rules which were established by the general edicts 
of the magistrates who enjoyed the jus edicendi, were often 
considered as constituting a whole, and were styled (when 
considered as a whole) the jus honorarium.'' For, as every 
office of an elevated character honoured or distinguished the 
person by whom it was occupied, every office of the kind 
was styled honos.^ And since the magistrates who enjoyed 
and exercised the power of promulging general edicts, en- 
joyed it by virtue of their honores, or of the elevated offices 
which they filled, the law which they created by their general 
edicts was naturally styled jus honorarium. 

Hence it follows, that the jus prcctorium was merely a por- 
tion of the jus honorarium. But as no otlj^n portion of the 
jus honorarium was equal in extent and importance to the 
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jot praetorium, the term jut honorarium is frequently restricted 
to the latter. 

‘Preetores (says Pomponins) edicta proponebant: qnse 
edicta prsetomm jns honorarium constitnernnt. Honorarium 
dicitur, quod ab honore preetoris venerat.’ 

* Jus pisetorium (says Papinian) et honorarium dicitur : 
ad honorem preetorum (or ex honore ^rsetomm) sic nomi- 
natum.’ 

4 

MftteriAiB The ju8 prcBtormm (or the law which the proetores wrhani 
the i^tr<>duced by their general edicts) seems to have been made 
by those distinguished magistrates out of the following ma- 

TWHi WAS • • 1 

fonned. tenais. 

First :) They gave the force of Law (through the medium 
of their general edicts) to various customary or merely moral 
rules which had obtained generally amongst the Boman 
people. 

Secondly :) They imported into the Eoman Law (through 
the medium of their general edicts) much of that jus gentium^ 
or that ffiqua.1 or common Law, which had oeen formed by 
the Prwtores Peregrini, and by the Presidents of the outlying 
provinces. 

Thirdly:) So far as the opinion of the Roman public in- 
vited or permitted such changes, they supplied the defects of 
the civile, or proper Roman Law, and even abolished por- 
tions of it, agreeably to their own notions of public or general 
utility. — ‘Jus Prcetorium est (says Papinian) quod prcetores 
(supplendi vel corrigeiidi juris civilis gratia) introduxerunt, 
propter ntiUtatem puhlicam,^ 

The term Inasmuch as the body of law, formed by the Prwtores 
JJrhani, was partly derived from the jus gentium, and was 
partly fashioned upon Utility (as conceived by the Praetors 
and the public), it was naturally styled the Eguity of the 

^tSaSon*!^ Praetors, or whs said to be founded by the Praetors upon 
equitable grounds or principles. For (as I remarked in a 
former Lecture) the gentmm was styled jus crguum, whilst 
general utility (or principles of legislation suppose to accord 

principle, with it) was often styled ‘ .ffiquitas.^ 

^ It is said in a passage of the Digests (referring to a cer- 

tain rule of the jus prcetorium) ‘ hoc wquiias suggerit etsi jure 
deficiamur:' That is to say, the rule was commended by 
general utility (or equity), although it was not recognised by 
that portion of tjie Roman Law which' was oppos^ to the 
jus prwtorium by the name of ‘jus civile,^ Though that 
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■whicli conforms to the jua is commonly styled 

eBqimmy it is frequently styled That which does not 

conform to the jus prcBtoriumy is commonly styled * iniqmmy^ 
and not unf requently, ^ injustum.* 

Inasmuch as the jus prcBtorium grew gradually, or was 
formed by successive edicts of many successive Praetors, it 
was not a formal system or digested body of law, but an in- 
condite collection or heap of single and insulated rules. No 
Praetor thought of legislating spteinatically : Nor would his 
stay in office have allowed him to legislate systematically, 
although the opinion of the public had favoured the attempt, 
and the supreme or regular legislator had inclined to ac- 
quiesce in it. When the Praetor for the time being was 
struck by a particular defect in the existing law, and when 
the general opinion invited or provoked him to supply it, he 
cured that particular defect by a particular provision. And 
if he thought a particular rule iniqunm or mischievous, and 
general opinion favoured or demanded its abolition, he in- 
serted a clause in his edict abolishing the specific mischief. 

It is also remarkable, that even the substantive law intro- 
duced by the Edicts of the PrsBtors, wore a practical shape 
or was implicated with procedure. 

If the Pra3tor gave a right unknown to the jus civilej he 
did not give that right explicitly and directly. He promised 
or declared, through the medium of his general edict, that, 
in case any party should be placed in a certain position, he, the 
Praetor, would give him an action, or would entertain an 
action if he should think fit lo bring one. If the Prsetor 
abolished a rule which was parcel of the jus cAvile, he did not 
abolish or repeal it formally and explicitly. He promised or 
declared, through the medium of his general edict, that in 
case an attempt should be made to enforce the rule by ac- 
tion, he would empower or permit the defendant to except to 
the plaintiff’s action, or to defeat the plaintiff^s action, by de- 
murrer or plea. For example ; Many conventions or pacts, 
which were void jure civilly were rendered legally binding by 
the Edicts^of the Praetors, But when a Prastor (through the 
medium of his general edict) gave validity to a convention 
which was void jure civiliy he did not determine formally the 
rights and obligations of the parties. He merely indicated 
the action which he would give to the promisee, in case the 
promisor should neglect or refuse performance. 

Again : Accordii5g to the jus civile, a party ^obliged (hy con- 
tract or otherwise) was not freed from the performance of the 
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Lkct. obligation by a simple promise on the part of the obligee, 
^ not to enforce it by action. According to the civile^ the 
obligor was not freed from performance without a formal 
release (styled accefptilatio) executed by the obligee. 

Now the Prcetors determined, by their general edicts, that 
the obligation should be extinguished, in case the obligee 
merely promised that he would not require performance. 
But instead of abolishing tt^ old law explicitly and directly, 
the Praetors gave to the obligor an exception founded on the 
promise. Instead of declaring explicitly that the obligee had 
no right, they left him (in appearance) his right of action, 
but empowered the obligor to defeat that apparent right by 
a defence bottomed in Equity (or in the jus j^rcetorium). 

This obscure and absurd mode of abrogating law has also 
been pursued by onr own Chancellors. Where a common- 
law rule is superseded by a rule of equity, it is left to appear- 
ance unabrogated and untouched. But in case an attempt 
be made to enfoi'ce it by action, the plaintiff is restrained by 
the Chancellor from pursuing his empty right. 

The only difterence between the cases arises from this : 

In Rome, there was no dtHtlnct tribunal affecting to ad- 
minister a distinct system of Law under the name of Equity. 
Consequently, the equitable defence >vas submitted to the 
Prrotor himself, or to the very tribunal in which the action 
was brought. 

In England, there is a distinct Court affecting to admi- 
nister a distinct system of Law under the name of Equity. 
Consequently, the action is brought before one Court, and 
the defence (in the shape of a suit) is submitted to another. 
The action is brought in a common-law Court, and in that 
Court the a(?tioTi is not to be resisted.'^* But the Chancellor 
(on the application of the defendant) issues an order, re- 

• 

« 

** According to iho letter of our selves to effect the purpose which the 
Btatute law this is no longer precisely proniott rs of the statute may he con- 
tlie case. But the provisions for con- jectured to liavo had in view. If it be 
forring an equituhle jurisdiction on the wished eftectually to invest the Common 
Common Law Courts, contained in the Lj\w Courts with jurisdiftion nt)w pro- 
Common l.iaw I’roecdure Act, 1854, havo perly belonging t«j Courts of Equity, or 

S roved, especially in relation to equitable vtcr ; the Court on which the new 
efencos, of little practical vjil no. jurisdiction is conferred must be in- 

This failure has been owing partly to vestcKl, in relation to the subject-matter, 
the extreme pressure of public husinos.s with the w/iolc powers of the Court 
on our Common Law Court^j, and the already having jurisdiction. This is 
consequent reluctance of the judges to the mmle adopted in the Acts conferring 
give a liberal interpretation to their an equitable jurisdiction on the County 
new jurisdiction. I5ut it is also duo to Courts; and the successful operation of 
the inadequacy of the enactments them- these Acts is now beyond doubt, — E. 0. 
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straining the plaintiff at Law firom pursuing his legal de- 
mand. ' — 

In Eome, there was one suit. The plaintiff presented his 
demand (founded on the civile) to the Pwetor ; and the 
defendant submitted his defence (founded on the jus prw^ 
torium) to the same tribunal. 

In England, thei^ are two suits. The plaintiff brings his 
action before a Common-law C<i|urt : and the defendant in- 
stitutes a suit before a Court of Equity, for the purpose of 
obtaining an order to stay the proceedings of his adversary. 

In England, the mess of complication and absurdity is some- 
what thicker than it was in ancient Rome. 

To revert to the subject from which I have digressed for 
a moment : Wherever the Prmtor, by his edict, gave a right, 
he did not give the right directly and explicitly. He merely 
promised a certain remedy, in case the right, which he gave 
in effect^ should be violated or disturbed. And the nature 
of the right which he thus virtually created, was implied 
(or described implicitly) in his description of the remedial 
process. 

Before I quit this subject, I will advert to two peculiarities 
of the Roman Law language which are extremely perplexing, in factum. 

The actions (or rights of action) created by the Prmtorian 
Edict, are frequently styled utllea. 

It commonly or often happened, that actions given by the 
jus praitorium were analogous to actions given by the jW civile. 

Or (speaking more accurately) a case wherein the Prmtor 
gave an action, was often aiialogo^is to a case wherein an 
action had been given by the jus civile. Although the case 
for which the Praetor provided, fell not within the provision 
of the jus civile^ it fell within the principle upon which that 
provision was founded. Hence the right of action given by 
the Praetor was given by way of analogy : by way of analogy 
to a right of action which had already been given by the jus 
civile. And, being given by way of analogy, the action given 
by the Praetor was styled utilis. For the term utilis (as 
taken in this sense) is not derived from uti the verb, but is 
related to uti the adverb. The Praetor gave the action, ashe 
would have given it, if the case, submitted by the applicant, 
had fallen within the provision of the jus civile. An actio 
utilis (as thus undergtood) may be likened to an action on the 
Case. For an action on the case (or an acttod of trespass on 
the case) was originally an action founded on a writ issued in 

VOL. n. H 
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eonavmili cam : that is to saj, in a case analogous to a case 
for -which the ancient law had already provided. 

In the language of the Roman Law, utilis is often syno- 
nymous with ‘ legally valid or operative.’ But, as applied to 
prsetorian actions, it seems to be synonymous with ‘ana- 
logous.* For, since many prsetorian actions were really 
analogous to actions given by the jus^civile^ prsetorian ac- 
tions were styled utiles, eveij in cases where no such analogy 
obtained. 

Actions given by the Edicts of the Praetors are also fre- 
quently styled ‘ actiones in factum,’ or ‘ actiones in factum 
conceptsD.’ A form of expression which seems to have arisen 
from a. peculiarity in the form of procedure. Where an 
action was founded on the jus civile^ it would seem that the 
plaintiff not only stated his case, but alleged or quoted the 
law upon which he rested his demand. Whence such actiops 
were styled actions in jus, or actions in jus conceptce. But 
where an action was founded on the jus pr(P,torium, the plain- 
t ff merely stated the facts (or case), without adverting to 
the law which gave liim a right to sue. And since the actor 
merely detailed the facts, his action was styled an action in 
factum, or an action in factum con apt a. The reason of this 
difference in forms I am notable to explain ; nor, perhaps, is 
it worth explaining. Butit-iV* of importance that the import 
of the expression ‘ action in fachim ’ should be marked and 
understood. For, looking at the shape of the expression, it 
would seem to denote an action allowed by the Pnetor arhi- 
trarily^ rather than an action founded on the jns preetorium, 
or on the settled Law which the Pra3tors had introduced by 
their edicts. 


.Hi»tory of 
tho Piio- 
toriaii edict 
from the 
end of the 
popular go- 
vernment 
to the 
reign of 
Justinian. 


Under the virtual sovereignty of the Emperors or Princes, 
the Preotors exercised, at least till the reign of Hadrian, the 
properly legisla tive powers which they exercised in I {herd 
repnilicd, or during the substantial existence of the popular 
government. But with this difference : 

Libera repuhlicd, the Prtntors exercised those legislative 
powers by the express or tacit authority of the sovereign 
Roman People : 

After the virtual dissolution of the popular government, 
the Preetors exercised those legislative powers by the express 
or tacit authority of the Emperors or Princes, who at first 
were substantially though covertly, and ^ at length were sub- 
stantially and* avowedly, monarchs or autocrators in the 
Roman World. 
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Till the reign of Hadrian the praetorian law retained the 
characters which I have just described. It was merely an ' — • — ^ 
incondite mass of occasional and insulated rules, that had 
grown, by a slow and nearly insensible aggregation, through liadrian. 
a long succession of ages. 

As having been promulged by the Prsetor for the time- 
being (or as beingb comprised in the edict in force for the 
time-being), this body of rule^ was merely annual^ or was 
merely calculated to last during his stay in the office. But 
most of the rules comprised in that present edict had been 
translated or transferred from the edicts of his predecessors. 

And (of course) most of them would also be translated into 
the edicts of his successors ; and (by virtue of the republica- 
tions which his successors would give to them) would con- 
tinue to constitute a large and important portion of the 
entire Homan Law. 

In the reign of Hadrian, the Jus Prwtorium^y or the Pne- 
torian Edict, underwent a considerable change. It was 
amended or altered by the jurisconsult Julian, and was then 
promulged, by the command of Hadrian, in the form of a 
body of rules proceeding immediatehj from the sovereign. 

Taking the terms written and unwrittm in their juridical and 
improper meanings, the jus pradorium passed from the de- 
partment of unwritten, into tlie department of written law. 

As thus promulged by the command of Hadrian, the jus 
preetorium ought not to have retained the name. For, as 
thus promulged by the command of Hadrian, it was not pro- 
perly the law of the Praetors, but was Law proceeding imme-- 
diately from the sovereign legislator: Just as the excerpts 
from the writings of jurisconsults, of which Justinian’s 
Pandects are mainly composed, are not (as constituting the 
Pandects) the production of the original writers, but are pro- 
perly the production of the monarch whose^cted, published, 
and sanctioned them. But, as chiefly^ consisting of rules 
which the Prsetors had originally introduced, the jus prw- 
torium retained its original name, after its natv/re had been 
changed by Hadrian’s promulgation. 

Before the change to which I have now adverted, the 
general edicts of the Praetors were styled ^ perpetual,^ inas- 
much as they consisted of general and prospective rules, and 
were not issued Sprout res incidntj* or on the spur of specific 
occasions. They were styled ^ perpetual,^ as opposed to the 
occasional edicts wluch the Praetors^issued* judicially in par- 
ticular causes. 
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But the Pratoriaa Edict, as promulged by the command. 
— . — ' of Hadrian, was styled ^perpekuily^ in another signification 
of the epithet* As promulged by the command of Hadrian, 
the prsetorian edict was not e<Uctum annuum ; or it was not 
calculated to endure to the end of a definite period, and then 
to cease as Law, unless it should be republished. The Edict 
amended by Julian, and promulged by Hadrian, was calcu- 
lated to endure in perpetuunir or until it should be abrogated 
by competent authority* 

The Proto- Whether the Prsetors after this change under Hadrian, 
riim Le^ Continued to legislate directly (or to legislate by general 
thechimge^ edicts), is an agitated and doubtful question. It would 
Jtti^riaii. appear that Hadrian, in making the change, intended 

(amongst other objects) to obviate the necessity and demand 
for the subordinate legislation of the magistracy. 


Sonrcefi of 
the law od- 
ininiMtered 
by the 
tribunals, 
from Alex- 
ander Seve- 
rus to the 
accotjHion of 
Justinian. 


Whether such general edicts were or were not issued, after 
this change under Hadrian, it is certain that the Prsetors 
ceased to legislate directly in the course of the third century. 

At or before the close of the third century, the direct legis- 
lation of the Prsetors, and also the legislation of the Popuhis^ 
Plebsy and Senate, had yielded to the avowed legislation of 
the virtual monarchs or autocrators. 

At or before the close of the third century, and from 
thence to the accession of Justinian, the living Roman Law 
or the Roman Law adminMered and enforced hy the trihu-- 
nahy was drawn exclusively from the two following sources : 
namely, the general and special Constitutions of the Empe- 
rors or Princes, and the writings of the jurisconsults whose 
opinions were deemed authoritative. 

For though the authors of those writings were not pro- 
perly founders of law, their expositions of principles, and 
their solutions pf specific cases, were equivalent, in effect, to 
statutes and judicial decisions ; since those expositions and 
solutions guided the tribunals, in all the cases coming before 
them, for which the Constitutions of the Emperors had not 
provided. 
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LECTUBE XXXVI. 

JUS PK^TOBIUU AND ENGLISH EQUITY COlfPASED. 

Having sketched the history of the Prastoriaii Edict to the Lkct. 
accession and reign of Justinian, I will note the effect of >.1 — r— 
its structure on the arrangement of his Code and Pandectsy 
before I examine the opinions concerning the nature of 
Equity to which I alluded in my last discourse. 

The Eoman Law, as it was left by Justinian, lies mainly 
in his Code and Pandects : it having been the intention of 
their imperial projector, that they should comprise the whole 
of the Eoman Law to obtain thereafter in the Empire. 

His Institutes are properly a hornbook for the instruction 
or institution of students ; though, since its publication 
was subsequent to the publications of the Code and Pandects, 
this properly institutional treatise was regarded as a source 
of lawy in so far as it conflicted with those two compilations, 
or in so far as it was concerned with matters for which those 
two compilations had not provided. 

The publications of his Code, Pandects and Institutes, 
completed the design of the imperial reformer. His Novels, 
or new Constitutions, were published subsequently ; and are 
merely partial supplements, or partial correctives, to the 
three compilations embraced by his original project. 

His Code and Pandects are digests of Eoman Law in force Matter of 
at the time of their conception : His Code being a compilation 
of imperial constitutions issued by his predecessors and 
himself ; and his Pandects or Digests being a compilation of 
excerpts from the writings of the jurisconsults whose opinions 
were deemed authoritative. 

There are, indeed, in these two compilations (though com- 
posed of imperial constitutions and excerpts from writings 
by jurisconsults,) numerous traces of laws established by the 
Populus a^jd Plehsy of Consults emanating from the Senate, 
and of general Edicts issued by the Praetors. For laws of 
the populus and plebsy consults of the senate, and general 
edicts of the prmtors, are referred or alluded to in many of 
the constitutions and excerpts of which these two compila- 
tions properly consist. 

The mattery therefore, of his Code andf andects, may be 
conceived and described in the following manner : 

His Code is composed partly of edictal or general constitu- 
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xxT ^ tions: that is to say, statutes made and promulged by 
— ' — Boman Emperors or Princes, in their quality of sovereign 
legislators. But it also is composed partly of special consti- 
tutions ; that is to say, judicial decretes (and orders analogous 
to decretes) issued by Boman Emperors in their quality of 
sovereign administrators. ^ 

His Pandects are composed entirely, or almost entirely, of 
excerpts * from writings by jurisconsults. Some of these 
excerpts are analogous and equivalent to statutes ; being 
didactic expositions, in general or abstract terms, of laws or 
principles of law. Others are mere resolutions of specific or 
particular questions, and therefore are analogous and equiva- 
lent to judicial decisions. — Nay, as having been adopted and 
promulged by Justinian, (who was sovereign in the Roman 
World,) these general expositions and particular resolutions 
are properly statutes and judicial decisions ; although those 
characters cannot be properly attributed to them as being 
the productions of their original authors. 

Each, therefore, of these two compilations is a compound 
of statute and judiciary law : being partly a collection of 
statutes proceeding immediately from a sovereign legislator, 
and partly a collection of judicial decisions proceeding im- 
, mediately from a sovereign judge. 
mmtotihr. Though the Code is a collection of imperial constitutions, 
Code luid and the Pandects are a collection of excerpts from writings 
Pandects. jurisconsults, the order or arrangement of each of these 
two compilations is copied from the order of the Perpetual 
Edict : that is to say, the prmtorian edict, (or chain of prm- 
toriau edicts,) as altered by the jurisconsult Julian, and pro- 
mulged by the Emperor Hadrian. 

This appears from the ConimmioHy (to adopt a modem 
expression,) by which Tribonian, and certain associates, are 
commanded to Select excerpts from the vrritings of the autho- 
ritative jurisconsults, and to place such excerpts in Pandects 
(or in compartments constructed for the reception of them). 
For in this Commission, (which is prefixed to the Digests or 
Pandects, and is styled Justinian’s Constitution, ‘ De Gonc&p- 
Hone Digestonmiy) he commands Tribonian and his associates 
to arrange the selected excerpts, ‘ tarn secundum mstri con- 
stitutionem codicisy quam edicti perpetui imitationem.’ 

It is probable that the order of the Code and Pandects 
imitated the orde'' of the Perpetual Edict, for the following 
reasons or causes. 

In the first place : Neither the laws of the Populus or 
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PlebSy nor the consults of the Senate, nor the constitutions 
of the Emperors, nor the judicial decisions of the subordinate ' — ^ ^ 
tribunals, had ever been digested or even collected. Conse- 
quently, The order of the Prmtorian Edict (which, though it 
was a shapeless mass of occasional and insulated rules, was, 
at least, a collection of rules), was the only known model for 
the arrangement of the projected compilations. And, since 
Tribonian and his associates wbre uninventive and servile 
copiers, they naturally ordered the matter of these compila- 
tions according to the solitary pattern which the Edict pre- 
sented to their imitation. 

Like the redactors of the Prussian and French Codes, 
they might have arranged the matter of these compilations, 
according to the scientific or systematic method which had 
been pursued by most of the Classical Jurists who had com- 
posed elementary treatises for the instruction of students. 

But this scientific method had never in fact been observed 

any but imtitutionnl writers. And consequently, al- 
though it was followed by these slavish imitators in the 
composition of Justinian’s Institutes^ they never thought of 
pursuing it in the composition of those larger compilations 
which were destined to embrace the detail of Justinian^s 
legislation. 

In the second place : Many of the writings of the juris- 
consults whose opinions were deemed authoritative, were 
running annotations or commentaries on the 
And the writings of these jurisconsults at, and long before, 
the accession of Justinian, were perpetually consulted by 
judges and practising lawyers. And this may have been a 
reason for arranging the Code and Pandects according to the 
order of the Prietorian Edict. Their contents (it may have 
been thought) would be more accessible to judges and prac- 
tising lawyers, if arranged according to a mcjthod with which 
they were already familiar. 

As I shall shew hereafter, when I touch upon the name- 
less absurdities of these clumsy compilations, the compilers 
meant them to contain the whole of the law. Yet many of 
the provisions contained in them must have been unintel- 
ligible, except by referring to the ancient law which they 
were designed to supersede. 

Since the contents of the Code aij^d Pandects were 
arranged according to the order of the Asetorian Edict, 
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their airafigement has as little pretension to the name of 
* ' systematic as if it were merely alphabetical. 

Till the reign of Hadrian, the various rules, comprised by 
the Praetorian Edict, stood in the order of the respective 
times at which they had been introduced through a long 
succession of ages. Nor does it appear that Julian, who 
wrought upon the edict under Hadrian, did anything of much 
importance towards ordering or arranging its contents. As 
promulged by Hadrian, the Edict of the Praetors (though 
considerably altered in its details) seems to have retained its 
ancient and venerable form (or its ancient and venerated 
deformity). 

The arrangement of the Code and Pandects may therefore 
be suggested by the following comparison : — Let us imagine 
that the rules or principles which constitute the Equity oi 
the Chancellors, stood in the order of the times at which 
they were respectively introduced : That the Law created by 
Acts of Parliament were digested in that order: That ex- 
cerpts from the decisions of our various tribunals (and the 
writings of our authoritative lawyers), were digested in the 
same order : And that these two digests of our statute and 
judiciary law were passed and promulged, by an Act of the 
Parliament, as the Law to obtain thereafter in England or 
the United Kingdom. 

Now the imagined Digest of our statute law would answer 
nearly to Justinian’s Code, I say ‘ nearly.’ For many of the 
imperial constitutions of which that chaos is composed, are 
not edictal or gaieral constitutions (or statutes promulged by 
the Emperors in their legislative capacity), but are decrees 
issued by the Emperors as judges in the last resort. 

The imagined digest of oar jud iciary law would correspond 
to Justinian’s Pandects. But with this difPerence : That 
the Pandects C9nsist of excerpts from the writings of au- 
thoritative lawyers ; whilst the imagined digest in question 
(though partly consisting of such excerpts) would princi- 
pally consist of excerpts from the judicial decisions of our 
tribunals. 

Supposition many modem writers, the direct legislative power ex- 

thit toe ercised by the Prsstors is considered as usurped. It is sup- 
^iSitivo posed that the changes, which they wrought in the Boman 
power^exer- Law, were introduced per artes (or surreptitiously), and were 

toe Pi^ a cheat upon th^ s6vereign legislature. 
t<NM was 
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It is said, for example, by Heineccus, in his excellent 
Antiquities of the Boman Law : — r— ^ 

‘ Quamvis vero Prsetores initio magistratus in legis jura- 
rent : revera tamen leges edictis suis evertebant sub specie ducedjMr 
sequitatis. Utebantur hanc in rem variis artibus, veluti 
jictionihus ; quando, verbi gratia, fingebant, rem usucaptam, 
quse usucapta haud^ esset, vel contra, etc/®^ Now fictions 
like that which Heineccius here^cites (and all the prsetorian 
fictions were equally palpable), could not have deceived any 
one. The praetorian fictions, therefore, were not artcs, nor 
was it the purpose of their authors to introduce their inno- 
vations covertly. 

When, for example, the Prmtor declared by his edict, 

‘ that, in certain cases, a thing acquired by usucapion, would 
be by him considered as not having been so acquired,’ he 
atbrogated a portion of the jus civile relating to usucapion, 
as avowedly and openly as if he had formally annulled it. 

And all the fictions by which the Prmtors upset the jus civile^ 
were just as palpable as that to which I now have adverted. 

They commonly consisted in feigning or assuming, ‘ that 
something which obviously was, was not ; or that something 
which obviously was not, was,^ It is ridiculous to suppose 
that such fictions could deceive, or were intended to deceive. 

Nay, the very writers who reproach the Prmtors with their 
artes, laugh at the grossness of the so-called lies, with 
which (as they imagine) the Praetors accomplished their un- 
holy purposes. 

And the remark which I now have made, will apply to the 
fictions through which our own tribunals have abrogated 
certain jDortions of the statute law. Can it be conceited for 
a moment, by any reasonable person, that fines and recoveries 
(for example) ever deceived anybody, or were intended to 
deceive ? that the authors of these absurdities hoped to im- 
pose upon the nobility whose great estates they were trying 
to break down ? or that heirs in tail, or remaindermen and 
reversioners, were trepanned out of their interests by that 
ridiculous juggling ? Such a conceit is really more absurd 
than the foolery to which it relates. 

It is, indeed, extremely difficult to determine, why sub- 
ordinate judges, in innovating on existing law, have so often 
accomplished their object through the medium of fictions. I 
incline to impute this curious phsenomeno^ to two causes. 


** Antiq. Bom. Syntagma. Ed. Haubold. Lib. L Tit. 2. c. 24. 
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1®. A respect on the part of the innovating judges for the 
law which they virtually changed. By accomplishing the 
change through a fiction, they rather eluded the existing 
' law, than formally annulled it : they preserved its integrity 
to appearance, although they broke it in effect. 

2®. A wish to conciliate (as far as possible) the friends or 
lovers of the law which they really annufled. If a praetor, or 
other subordinate judge, had said openly and avowedly, ‘ I 
abrogate such a law,’ or ‘ I make such a law,’ he might have 
given offence to the lovers of things ancient, by his direct 
and arrogant assumption of legislative power. By covering 
the innovation with a decent lie, he treated the abrogated 
law with all seemly respect, whilst he knocked it on the 
head. With regard to their causes and effects, the fictions 
through which judges innovate on existing law, may be 
likened to those conventional, and not incommodious lies, 
through which much of the intercourse of polished society is 
halituall}' carried on. If a man, lor examjdc, call at your 
house, and you Hatly let him know that you don’t wish to 
see him, you insult him. But if you say, through your ser- 
vant, ‘ not at home,’ you intimate just as clearly the same 
thing, and you let him know your meaning in a respectful 
and inoffensive manner. 

Such (I think) are the causes to which we may impute the 
fictions through which innovations by judges have been so 
often accomplished. 

For many of the fictions (or as some choose to call them, 
ties) by which positive law is so often darkened and disgraced, 
I cannot account. For they seem to be assumed without 
necessity, or to answer no purpose. 

Such, for example, is the fiction, in our own law, ‘ that 
husband and >\%fe arc one person Or the fiction, in the 
older lioman Law, ‘ that the wife is the daughter of her 
husband :’ Or the fiction, in the Roman Law (which Sterne 
has laughed at in his ‘Tristram Shandy ’), ‘ that ^he mother 
and son are 'not of hin? 

The meaning of these several fictions, is merely this : That 
the parties have certain rights, or lie under certain duties, 
or certain incapacities. When it is said, for example, ‘ that 
husband and wife are one person,’ the meaning merely is, 
that they lie undej* certain incapacities with respect to one 
another. And where those incapacities do not intervene, the 
fiction of their unity ceases, and they ore deemed twain. 
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When it is said ^ that the wife is the daughter of the hus- 
band^’ the meaning is merely this : — That, like his sons and 
daughters, she is subject to his dominium orpotestas : that, like 
his sons and daughters, she succeeds to him ah intestate : and 
that, succeeding to her husband ah intestate^ and being to 
certain purposes a jnember of his family, she is excluded 
from succeeding ah iniestato to members of the family out of 
which she married. * 

When it is said ‘ that the mother is not of kin to her son,^ 
the meaning is merely this : That she is not related to the 
son by agnation, or through male progenitors : and that, not 
being related to her son through agnation, she could not 
succeed to him (Jure civili) as an agnat, though she could 
succeed to him as his cognat by virtue of the praetorian edict 
which admitted cognats to succession. 

Why the plain meanings which 1 now have stated should 
be obscured by the iictions to which I have just adverted, I 
cannot conjecture. A wish on the part of the authors of the 
fictions to render the law as uncognoscihle as may be, is pro- 
bably the cause which Mr. Bentham would assign. I judge 
not, I confess, so uncharitably, I rather impute such fictions 
to the sheer imbecility (or, if you will, to the active and 
sportive fancies) of their grave and venerable authors, than 
to any deliberate design, good or evil. 

That the direct legislative power assumed by the Pnetors 
was not usurped and was not assumed covertly, will also amply 
appear from the following obvious considerations. 

Though it was not assumed, in the beginning, by the direct 
authority of the sovereign Roman People, it was assumed 
and exercised, from the beginning, with their tacit approba- 
tion. For the law made by the Praetors in the exercise of 
this legislative power, was made under the eyes of the people, 
whose interests it concerned, and who, by an expression of 
their will, might have abolished it, and called its makers to 
account. ^And being statute law, briefly expressed and 
formaUy and conspicuously promulged, neither the fact of 
its enactment, nor the purpose at which it aimed, could have 
been overlooked or misconceived by the most incurious and 
the least intelligent. 

Add to this, that it was made and promulged under the 
eyes, and therefore with the approbation, jf the Tribunes of 
the people : ^ who by their veto might have prevented it from 
taking effect, and forced its authors to recaU it. 
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And though the legislative power exercised by the Praetors 
was not assumed in the beginning by the direct authority of 
the people, it afterwards was sanctioned directly by acts of 
the sovereign legislature. For numberless leges of the populm 
and plebs, with numberless consults of the senate, assume 
that the jus proetorium is parcel of the Roman law, and ac- 
commodate their enactments to its provisions : just as acts 
of our own parliament are ‘moulded and fashioned on the 
judge-made law of the tribunals. 

The obvious truth is, that in Rome (as in most other com- 
munities), powers of legislation, direct and judicial, were 
assumed and exercised by subordinate judges ; at first with 
the tacit approbation, and in time by the direct authority, of 
the sovereign legislature. 

In almost every community, such has been the incapacity^^ 
or such the negligence, of the sovereign legislature, that un- 
less the work of legislation had been performed mainly by 
suh rdinate judges, it would not have been j^erformed at all, 
or would have been performed most ineffectually ; with regard 
to a multitude of most important subjects, the society would 
have lived wit! i out law ; and with regard to a multitude of 
others, the law would have reinained in pristine bar- 
barity. 

Perceiving this palpable truth, the sovereign legislature, 
in almost every community, has permitted and authorised 
subordinate judges to perform functions which it ought to 
exercise itself. And till sovereign legislatures are much 
better constructed than they have been heretofore, this 
palpable necessity for judge-made laAV will inevitably con- 
tinue. 

Judge-made law, or law made by subordinate judges, has 
therefore obtained, in almost every community, on account 
of its obvious uMlit}*. But the jus praiorium was peculiarly 
acceptable to the Roman people, on account of the mode in 
which it was made : because it was not judiciary law, im- 
bedded in a heap of particular decisions, but was^clear and 
concise statute law, really serving as a guide of conduct. In 
the Digests, it is favourably contrasted, for this very reason, 
with judiciary law : the certainty of the one being opposed 
to the comparative uncei’tainty and ex post facto operation of 
the other. 

^Magistratus quoque (says Pomponihs) jura reddebant. 
Et ut scirent cives, quod jus de qufique causS, quisque dicturus 
essetjsejttc prcpmttwire?if,edicta magistratus proponebant: quse 
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edicts prcetorum jus honorarium constituerunt.” Lord Coke’s 
redactions (if jiuthorised) would have strongly resembled 
Prsetorian Edicts, and been statute : for law given in general 
formulse is statute law. 

The only circumstance to be regretted is, that the legis- 
lative power of the judges is not exercised directly and 
avowedly with us, it was in Rome ; that judge-made law 
is not made in the form of statute law, but in that of judiciary 
law ; that our Courts do not, like the Prcstors, promulge their 
law in the form of general rules, and thus legislate openly 
instead of covertl3\ 

All the mischief and confusion which have been occasioned 
by our judge-made law, have arisen from the covert mode in 
which it has been introduced. But this was the effect of 
constitutional jealousy, which seldom interferes but to pre- 
vent some good. Constitutional jealousy would have for- 
bidden the judges to assume and exercise eo nomine the 
power of legislation, hut it allows them, on condition of pro- 
ceeding bit by bit, to nibble awaj’ really good institutions. 
This same constitutional jealousy is always perverse and 
absurd. It is always straining at gnats, and swallowing 
camels. Police, Army.) 

I may here remark upon a strange inconsistency of Hugo 
and other German jurists, who are great enemies of codes, 
and admirers of customary law, as being made by the people 
themselves, but who yet profess the greatest admiration of 
the Roman Law. 

As lovers of customary law, they depreciate statute law 
generally, and especially^ abhor codes, or compact and sys- 
tematic bodies of law. As historians and admirers of the 
Roman Law, they insist (and justly insist) on those excel- 
lencies of the juH pnetorium which I have briefly stated or 
suggested. They do not perceive that those excellencies be- 
long to it as being a faint approach to a code : and that they 
belong to a well-made code in a degree incomparably higher. 

[Defective constitution of legislature (where a numerous body). 

Changes in state of society, which, owing to such constitution, 
etc., are not provided for by requisite changes and adaptations of 
the law. (Hugo, Gesch. p. 601.) 

Fictions. (Hugo, Gesch. pp. 301, 583 ; Enc. pp. 19-28. Savigny, 
Vom Beruf, etc. p. 32.) 

Causes of the inco«ipleteness of Written Lq<w in all countries : 
And comparative merits of the various substitutes for direct and 
supreme legislation. 
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V. V. Incapacitj of hereditary monarchs for the business of 
legislation. 

V, V, Incapacity of legislatures consistiog of^ numerous bodies. 
Business of legislation ought to be performed by persons who are 
at once thoroughly versed in the sciences of jurisprudence and 
legislation, and in the particular system of the given community : 
The sovereign legislature merely authorizing and checking, and not 
affecting to legislate itself. * 

V, V. Peculiar incapacity 6f bodies. A fortiori^ applicable to 
such bodies as the Roman populus and plebs.l 

From the foregoing Historical Sketch of the Praetorian 
Edict (and of the effect produced by its form on the forms 
of the Code and Pandects), I proceed to a short examination 
of some current and erroneous opinions concerning the ra- 
tionale of the distinction between strict Law and E(juity, In 
the course of which examination, 1 shall briefly compare ,or 
contrast the jus 2)r€bt(crin7n, and the rules of equity introduced 
hy the Enylish Cliaurellors, 

It seems to be imagined by many, that the distinction in 
question is necessary or essential ; or, in other words, that 
every system of positive law is distinguished or distinguishable 
into Law iMid Equity. But, in truth, the distinction is con- 
fined to the particular systems of some particular nations. 
In every luition, moreover, whose legal system has been dis- 
tinguished into law and equity, the distinction arose entirely 
or principally from causes which operated exclusively in that 
very coiniuunity. And accordingly, the equity obtaining in 
any of the systems to which the distim'tion is confined, is 
widely different from the equity obtaining in any of the 
rest. 

The distinction, therefore, is not universal and necessary, 
but is particular and accidental. And, being particular and 
accidental, it \»iay be styled an historical distinction ; since 
its import is not to be found in the principles of general 
jurisprudence, but must be gathered from the respective his- 
tories of the several systems of law to which it is respectively" 
peculiar. 

So far is the distinction from being universal and neces- 
sary, that I believe it is nearly confined to the Roman and 
English Law. In most, indeed, of the Anglo-American 
States, a distinct body of law bearing the name of equity^ is 
administered by distinct courts, styled ^ourts of Equity^ or is 
administered. In *con junction with the Common Law, by the 
ordinary tribunals. But since the law of most of those states 
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is mainly a derivative of the English, it may be said that 
equity y as meaning a portion of positive law, is nearly con- 
fined to the Eoman and English systems. In other par- 
ticular systems there is equity, in the other senses to which 
I shall advert hereafter. 

There is equity, (for instance,) as meaning judicial impar- 
tiality : equity as meaning cequitas legislatoriay or impartial 
maxims of legislation : equity, tas meaning the arhltrium of 
the judge : or equity, as meaning the parity or analogy 
which is the ground of the so-called interpretation ex ratione 
legis. But there is no bod}' of positive law, distinguished by 
the name of equity, and opposed under that denomination, 
to other portions of the legal system. 

Ill France, for example, the arreh reglemeniaires] issued 
by the ancient parliaments, bore a close resemblance to the 
qiiicts of the Roman Praetors. For they were properly 
statutes, not concerned exclusively with mere procedure or 
practice, and often annulling or modifying laws proceeding 
immediately from the sovereign legislature. But the law 
made by the parliaments through these arrets, never acquired 
the name of equity ; nor was it, I believe, distinguished from 
the rest of the legal system, by any appropriate denomination. 
And, in Franco, there certainly was no equity resembling 
the body of law which in England has gotten that name. 
Ihere was no body of law styled ‘ equity,’ and exclusively 
administered by extraordinary tribunals styled ‘ Courts of 
Equity.’ 

The ongin and history of the peculiar Courts in this 
country, styled Courts of Equity, has been given with great 
clearness by Blackstone, in probably the best chapter of his 
whole work. From the facts detailed by him, it is obvious 
that equity arose from the sulkiness and obstinacy of the 
Common Law Courts, which refused to suit, themselves to 
the changes which took place in opinion and in the circum- 
stances of society. If the Courts of Common Law had not 
refused to introduce certain rules of law or of procedure 
which were required by the exigencies of society, the equi- 
table or extraordinary jurisdiction of the Chancellor would 
not have arisen, and the distinction between law and equity 
would never have been heard of. If, for instance, the Com- 
mon Law Courts would have extorted evidence from the 
parties, plaintiffs wpjald not have had recourse to the Chan- 
cellor, in cases in which they required the''p6wer of interro- 
gating the defendant. If, again, the Common Law Courts 
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would have consented to enforce certain trusts ; trusts as a 
sulgect of the jurisdiction of Courts of Equity would never 
have been heard of There would indeed have been trusts, 
and suits in relation to trusts, these being involved in almost 
all law, but those particular classes of trusts which are en- 
forced by Courts of Equity would never have been heard of, 
as distinguished from others. Enterpiising judges of the 
Courts of Common Law have even, at comparatively recent 
periods, tried to get back the jurisdiction which their 
predecessors had not thought fit to exercise. Lord Mans- 
field, for example, made several such attempts; and was 
baffled. Even that stickler for antiquity, Lord Kenyon, in 
one instance successfully attempted the same thing : in the 
case of Read v, Brookman, when he took upon himself to 
dispense with the profert of a bond, and enable parties when 
unable to produce the bond to prove that it had existed and 
had been lost : which could formerly be done only in a Court 
of ] Equity. Whether it is desirable that judges should thus 
break through established rules, by piecemeal, for the sake 
of some small improvement is another question. I am myself 
inclined to the opinion that these attempts to alter the law in 
little bits, are productive of more mischief by thickening the 
general confusion, than of good by their direct operation. I 
only adverted to these facts because they strikingly illustrate 
the absurdity of the distinction between equity and law. 

Not only is this verbal distinction peculiar to the Roman 
and to the English Law, but it means in each of those sys- 
tems, something peculiar to those systems respectively. 

From the historical sketch given in former Lectures, it 
has been seen how peculiar was the origin of the praetorian 
law. The history of the equitable jurisdiction of the English 
Chancellors may be found in Sir William Blackstone, and in 
a work of Chiei* Baron Gilbert. 

I shall contrast the two systems, for the purpose of shew- 
ing how dissimilar they are, and of adding a few short 
remarks. 

The first difference is, that the praetorian equity was ad- 
ministered by the ordinary civil tribunals ; English equity, 
by an exceptional or extraordinary tribunal. The equity of 
the prmtor resembles in this respect not the equity of the 
Chancellor, but rather the corrections made by the common- 
law tribunals to the statute law : whereas the English Courts 
of Equity not oUy innovate on the law made by the sovereign 
legislature, but on that made by the ordinary subordinate 
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tribunals. To have resembled English equity, the equity of xxxvi 

the Romans should have been administered, not by the prsetor • — ^ 

urbanus, but by an extraordinary prsBtor. 

A second, and still more important, difference is, that the 
equity administered by the Roman praetors was sfa/wie law, or 
law proumlged in an abstract or general form : whereas all 
or almost all Chanceuy law is not statute^ hnt fiidiciary law. 

The Chancellory as ChancelloB, or as properly exercising 
his extraordinary jurisdiction, makes and promulges, as far 
as I am aware, no general rules whatever, except rules of 
practice or procedure. In Bankruptcy indeed he occasionally 
estjiblishes general rules ; but he can scarcely be considered 
to judge Bankruptcy causes by virtue of his extraordinary 
jurisdiction in Chancery, but rather by a special jurisdiction 
under special Acts of Parliament. 

, A third distinction between the equity of the Roman and 
that of the English law consists in this : that, as might have 
been expected, the subjects with which they are conversant 
are widel}' different. 

It is impossible to com2>are the subjects in detail, since it 
would require volumes to enumerate them. I shall merely 
mention two or three remarkable cases to show the extent of 
the dissimilarity. 

The Pnetors, by gradual innovations, altered the whole 
law on the ini2><)rtant subject of succession ah inirMato, by 
letting ill cognates or relations in the female line, who were 
nearer of kin, in 2>reference to agnates or relations in the 
male line, to wh-mi succession ah irdmiato was originally 
confined, the female line being entirely excluded. The law 
on this subject, as laid down in Justinian’s Code and Novels, 
is entirely copied from the jirmtorian equity ; it formed no 
jiart of the old Roman Law or custom, but originated in the 
pnetorian edicts, which have thus formed tlie^foundation of 
the law obtaining on this great subject in England and 
throughout Europe. 

Under the influence of similar good intentions the pra‘tors 
gradually limited the power of testamentary bequest. By 
the twelve tables a testator was em2)owered to dis^^ose of his 
property ad libitum, 

The praetors afterwards took u2>on themselves to set aside 
wills by which a father disinherited his children, under the 

^ A different view, howet’or, of the and ingenious chiptv on the history of 
original intention of this law of the testamentary succession in 3Iaine’s An- 
Twelve Tables will be found in the able cient Law. — R. C. 

VOL. 11. I 
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Lisct. pretext that an act so inoffioions, and denoting so insane a 
forgetfulness of moral obligation, might be nssumed to pro- 
ceed from actual mental alienation. And this was the origin 
of the legitima portio of the Roman Law, the legitime of 
French Law.^® For, first, when the children were entirely 
passed over, the testator was pronounced to be insane ; and 
finally the same conclusion was drawn, he did not leave to 
each a certain portion. And in time this determinate por- 
tion, which the testator was compelled to leave to each of 
his children, on pain of having the will set aside, came to be 
adopted by the sovereign legislature, and now obtains as law 
in probably every country in Euro})e excej^t England. 

That institution which Mr. McCulloch and others have 
imagined to be jacobinical and revolutionary, is, in fact, 
about 2,100 years old. The Constituent Assembly in France 
did not establish the law, but only a little enlarged the 
time, and somewhat abridgcnl the power of willing which 
( xistod under the ancient laws of France. 

Thus comj)letcly to alter the la w on the important subjects 
of succession and testamentary dis])osition, as was done by 
the Roman Pradors, is certainly monstrous. Our Courts 
of Equity have never m(‘ddled with (dther subject. The 


“ I sJiouM tliiiik if tliat tin* 

U'qiiimr of tlu* oUl Fr(‘nch law, as it 
c'xistod ill th(‘ /^7//.s (ir Coat tune, liinl a 
Tiioro houu'ly, tliougli not loss vonoral»l(‘ 
origin, in lh»* arrlaiio not ion of the* c*oin- 
iminit y of f::oM(ls in the family suhject to 
the right of administration of the hus- 
hnml and fatln*r. To u similar origin, 
and not to a Jtoman souroe. I think, 
sliould l)C refern'd that division of tho 
movahle goods whiidi in tin* twelfth een- 
tnry was eommon to Kngland and Seut- 
hin'd, and wliieh in tho latter eountry 
rom-uns nneliangevl to tliis day. Tlie 
division is tri]»arii|-'. if >' de nndehihlren 
both survive; bipartite, if wife only or 
children only. One share is subjeet to 
tho disposal of tho deceased ; the re- 
maining shares belong to tho wife and 
children respectively. The children’s 
share, in Scot eh law, was anciently and 
properly descriheil as the hainis' part; 
but when the st vuly of the civil law 
beciimo prevalenU it was in^properly 
and by analogy stylai tho leiiitim. The 
division obviously eorresjxinds neither 
to the quart a kpitima of the middle 
Roman law, nor to tho rule adopted by 
Justinian. That the ^ 3amo principle of 
division anciently obtained by the law 
of England, is testified by the high 


authority of filanville ('l)ook vii. c. o, 
(•’tap. Henry II.). It is mKo recognised 
by the Council of Ca'shel (a.i>. 1172, 
Ireland) as tin* basis of an arrangement 
between t]n*'elaims of tlu* ehnn'h on the 
one side and those of the family on the 
other (Wilkins’ ‘ ('oneilia,' vol. i. p. 473, 
Art, 0). Tim ‘bairns’ part' in Scot- 
land has a still more veimrable autho- 
rity, naimdy, tlie Ijyis linryoruHi of 
Paviil J. (1124 -ll.b'i), a diu’ument, un- 
like sonu« others asciibed to the ‘Scotch 
Justinian,' of unvjiiestioned genuineness. 
It IS t hero stat ed, ‘ Coiisuetudo est omni- 
hu*' biirgis S^'oeie a tem})i)re de quo non 
extat memoria in contrariam qinxl si 
all(^ui^ burgensis liberos proiTeaverit de 
iixore Bua legitima et ipse decodat, tercia 
pars omnium bonorum drhctur filiis et 
filial'us ipsonim’ (Leges Biirgitrum, 
c. 115: vol, i. of Thomson’s Acts). 
These laws of the four burghs, one of 
\^h^eh was Newcastle, are also valuable 
collateral evidence of contemporarj' Eng- 
lish eiistoins. The shares of the inte 
aiul children appear to have vanished in 
England owing to the accident of their 
having been marked by the ambiguous 
won! rat iouah ill’s partem (see Bluckstone, 
vol. ii. p. 492).— R. C. 
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maxim, cequitas sequitur legem has in general been strictly UKcr. 
adhered to. • 

Another striking distinction between the equity admin- 
istered by the Eoman Praetor and that administered by the 
English Chancellors is the following: — 

One of the principal subjects of the jurisdiction of our 
Courts of Equity, is t^liat are called technically trusts : not 
that trusts are peculiar to equity, since they are of the 
essence of all law whatever ; but that there arc certain trusts 
which are not enforced by the ordinary tribunals. In the 
Roman Law there \vere also what were called Jideicommissa^ 
equivalent to trusts; but these, it is remarkable that the 
tribunals and the pnetors themselves would not enforce; ' 
they were first enforced by the Emperors, it was Augustus 
who gave to extraordinary pnetors, called iinvtorvs jldcicmu- 
mi^sarii, the power of enforcing trusts which had never been 
enforced b}*^ the ordinaiy praetors : and these trusts caim; in 
time to occupy as conspicuous a place in tlie Roman Law, as 
trusts occupy in our own. Thus, then, one of the chief sub- 
jects of the equity jurisdiction of the Chancellor was com- 
pletely excluded from that of the Roman prmtor. 

The only resemblances between Roman and English equity 
are, in fact, two. First, ihey both are unsystematic in their 
form, and were introduced by gradual innovations. Neither 
c*f them is a susiciu of law. It is impossible to give any 
idea of either, in general or abstract expressions. In order 
to convey any notion of them, it is necessary to enter into 
the whole extent of the details. In order to explain to a 
foreigner the nature of English equity, it would be neces- 
sary to enumerate all the cases in which the Chancellor had 
interposed to supply or correct the defects of the law ad- 
ministered by the Common Law Courts. The notion that 
there is any essential or necessary distinction i» the merest 
absurdity. 

The other resemblance is, that in both cases the party 
said to administer equity affects not to alter the other sys- 
tem, but to correct or supply its deficiencies. In ostent, or 
to appearance, the law ivhich is superseded still continues to 
exist ; so that there are two s^^stems going at the same time, 
containing contrary provisions as to the same matter; one 
of them the shadow of a law which has been superseded but 
is feigned still to exist as law, the other the law which has 
superseded it. ^ * 

Another erroneous notion frequently entertained concern- 

X 2 
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ing Equity, is, that it is the scope and function of Equity to 
supply the defects and correct the errors and iniquities of 
Law. This is a very prevalent notion, and seems to have 
been borrowed from a passage of Papinian, quoted in my last 
Lecture. This, however, is not a description of Equity as a 
species of Law, but of wquitas legislaioria, or good legislation, 
by whatever parties introduced. What is here represented 
as the peculiar object of EJJuity, is in truth the scope or pur- 
pose of all law. What else can be intended by making new 
law, than to cure the faults, or supply the deficiencies, of the 
old ? And this is equally true, whether the law be made by 
one part}’ or another. The above description of Equity is 
as applicable to the Common Law judges when they intro- 
duce new rules of law, as to the Chancellor. It is applicable 
equally to the legislative functions of Parliament. It is 
impossible to give any description of equity which slfall 
mark out equitable legislation from any other good legis- 
lation. 

Another very common error is to suppose that equity is 
not a body of laws or rules, but is moulded at the j^leasure 
of the tribunals : that, in short, equity as meaning law, is 
equity as meaning the urlitnnm of the judge. This is an 
error of which, strange as it may appear, even English 
lawyers of considerable reputation have been guilty. I re- 
ineniber that Mr. John Williams, in Parliament, a few years 
ago, quoted as applicable to the Courts of Equity of the 
present day, a passage of Selden written 200 years ago, in 
which he describes Equity as being regulated by the Chan- 
cellor’s conscience, and compares such a mode of administer- 
ing justice in point of certainty to the regulation of it by 
the length of the Chancellor’s foot. 

This description is altogether inapplicable to the Chan- 
cellor’s jurisdiction at present, when he is as much bound by 
precedents, and ha^ as little left to his discretion as any 
other of the judges. It is obvious, that a Court which does 
not follow any law or precedent, but decides arbitrarily in 
every case, could not exist in any civilised community. For, 
by the uncertainty it would introduce, it would defeat all the 
ends of law, more than an army of robbers. 

The first decision on each point must have been arbi- 
trary, but not those which followed it. Yet this error is 
entertained b^ most foreign jurists who have written about 
English Equity ; although the Germans, at least, are well 
acquainted with the Eoman Law, and with the tralatitious 
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edicts of the prsetors ; and it might have occurred to them 
that the same motives which induced the praetor to copy the 
edict of his predecessor, must naturally determine every 
Chancellor to* abide by the decrees of former Chancellors, 


LECTUEE XXXVII. 

STATUTE AND JUDICIARY LAW. 

In the following discourse, I shall call your attention to a xxxvii 
few of tlie numerous dilferences which distinguish la w 

(or law made by direct, or j)roper legislation) from judiciary i^ecture. 
law (or law made by judicial, or improper legislation). And 
having stated or suggested a few of those numerous differ- 
ences, I shall remark upon the advantages and disadvantages 
of judicial or improper legislation, and the possibility of 
excluding that prevalent mode of legislation, by means of 
codes, or systems of statute law, 

I would briefly remark, before I proceed to the former 
subject, that I do not mean exclusively, by tlie term ‘ statute 
law,’ statute law made directly by sovereign or supreme 
legislatures ; and that I do not mean exclusively, by the 
term ‘judiciary law,’ judiciary law made directly by subor- 
dinate judges or tribunals. As I have shown sufficiently in 
preceding lectures, there is no necessary connection between 
direct and sitja^erne, or between judicial and subordinate legis- 
lation. Statute law may proceed directly from subject, or 
subordinate authors: whilst a monarch or supreme body 
may exercise the judicial powers inhering necessarily in the 
Sovereign, and therefore may be directly the tiuthor of law 
made in the judicial manner. 

By the opposed expressions ‘ statute law,’ and ‘judiciary 
law,’ I point at a difference (not between the sources from 
which law proceeds, but) between the modes in which it 
begins. By the term ‘ statute law,’ I mean any law (whether 
it proceed from a subordinate, or from a sovereign source) 
which is made directly, or in the way of proper legislation. 

By the term ‘ judiciary law,’ I mean any law (whether it 
proceed from a sovereign, or a subordinaijp source) which 
is made indirectly, or in the way of judicial or improper 
legislation. 
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Having premised this explanation, I call your attention to 
a few of the numerous differences which distinguish datute 
from judiciary law. 

The principal or leading difierence between those kinds of 
law, is, I apprehend, the following : 

A law made judicially is made on the occasion of a judicial 
decision. The direct or proper purpose of its immediate 
author is, the decision of the specific case to which the rule 
is applied, and not the establishment of the rule. Inasmuch 
as the grounds of the decision may serve as grounds of deci- 
sion in future and similar cases, its author legislates substan- 
tially or in effect : And his decision is commonly determined 
(not only by a consideration of the case before him, but) by 
a consideration of tlie effect which the grounds of his deci- 
sion may jiroduce as a general law or rule. He knows that 
similar cases may be decided in a similar manner ; and that 
the princijdes or grounds of his decision may therefore be a 
Itm by which the members of the community may be bound 
to guide their conduct. — But, this notwithstanding, his direct 
and proper ])urpose is not the estahlisliment of the rule, 
but tlie decision of the S2>ecilic case to which he applies it. 
ile legislates as jn'operhf judging, and not as proiyedy legis-‘ 
lating. 

But a statute law, or a law made in the way of direct legis- 
lation, is made solely, and is made professedly, as a law or 
j’ule. It is not the instrument or mean of deciding a specific 
case, but is intended solely to serve as a rule of conduct, 
and therefore to guide the tribunals in their decisions upon 
classes of cas(*s. 

The principal difference, therefore, between statute and 
judiciary law, lies in a difference between the forms in which 
they are respectively c.rpn',s, sot?. 

A statute^law is expressed in general or abstract terms, 
or wears the form or sliape of a law or rule. 

A Jaw (or rule of law) made b}' judicial decisions, exists 
nowhere in a general or abstract form. Before it can be 
known, it must be gathered from the grounds or reasons of 
the specific decision or decisions by which it w^as virtually 
established. It therefore is implicated with the peculiarities 
of the specific case or cases, to the adjudication or decision 
of which it was applied by the tribunals. In order that its 
import may be^ correctly ascertained,*- the peculiar circum- 
stances of the cases to which it was applied, as well as the 
general propositions which occur in the decisions, must be 
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observed and considered. For those general propositions 
being thrown out by the tribunals with a view to the deci- 
sion of a specific case, they must be taken in conjunction 
with, and must be limited by, the specific or individual 
peculiarities by which that case was distinguished. Such 
general propositions, occurring in the course of a decision, 
as have not this implication with the specific peculiarities 
of the case, are commonly styl&d extra-judicial, and com- 
monly have no authority. 

In short, although a rule or pidnciple is established by the 
decision or decisions, and is applicable and actually applied 
to subsequent and resembling cases, that rule or principle 
lies in concreto, and must be gotten from the decisions by 
which it was established, through a process of abstraction 
and induction. Before we can find the import of the general 
principle or rule, we must exclude the peculiarities of the 
cases to which it was appli(‘d, and must consider the decision 
to which the tribunal would have come, if its decision had 
not been modified by those specific differences. 

Looking at the general reasons alleged by the Court for its 
decisions, and ahstractlng those reasons from the mocUJications 
which were sfiggested bi/ the pecMliaritles of the eases^ we arrive 
at a ground or principle of decision, which will apjdy univer- 
sally to cases of a class, and which, like a statute law, may 
serve as a rule of conduct. 

But without this process of abstraction, no judicial deci- 
sion can serve as a guide of conduct, or can be applied to the 
solution of subsequent cases. For as every case has fea- 
tures of its own, and as every judicial decision is a decision 
on a specific case, a judicial decision as a whole^ (or as con- 
sidered in concreto,) can have no application to another, and, 
therefore, a different case. • * 


And here I will remark (before I proceed further) an 
enormous fault of Justinian’s Pandects and Code, considered 
as a code (in the modern acceptation of the term :) that is 
to say, as a body of general rules. 

Though much of his Code consists of edictal or general 
Constitutions, (which, as I have stated already, are statute 
laws,) much of it consists of constitutions which are special 
or particular : that is to say, which are judicial decisions 
of the Broman Emperors as the supreme judicatory of the 
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empire, and not, like the edictal constitutions of the same 
' emperors, general laws or rules. 

Consequently, his Code is a compilation of statutes, and of 
judicial decisions : a heterogeneous mass of objects having 
no other relation, than that they are all of them Imperial 
Constitutions : that is to say, statutes and other orders ema- 
nating from the Emperors directly, and not emanating di- 
rectly from subordinate legislatures or tribunals. 

His Pandects (as I stated in my last Lecture) consist 
mainly of excerpts or fragments from the writings of cele- 
brated and authoritative jurisconsults. But most of those 
writings were casuistical, or consisted of opinions of the 
writers on specific or particular cases. They consisted of 
applications of actual law to specific cases ; or of applications 
to specific cases, of law anticipated by the writers : that is to 
say, of law, which (in the opinion of the writers) the tribunals 
would probably emit, in the event of the cases in question 
coming under judicial cognisance. 

Most of those writings, therefore, were closely analogous 
to compilations of judicial decisions : The only difference 
being, that judicial decisions are opinions pronounced by 
sovereign authority, whilst the decisions or opinions, which 
w^ere contained in those writings of jurisconsults, were deci- 
sions or opinions on particular cases, emitted by i>rivate or 
unauthorised persons. [But were rendered law by Justinian’s 
sanction : i, e. tantamount to judicial decisions.] 

Some of the writings of jurisconsults, from which excerpts 
are inserted in the Pandects, were undoubtedly didactic ; 
that is to say, the}' consisted of expositions, in general terms, 
of die Konian Law. And, by consequence, they are more 
analogous to statutes than to judicial decisions. [And were 
rendered such, through Justinian’s ordination and promulga- 
tion.] They insist of expositions of law in abstract or 
general terms, as statutes consist of commands conceived in 
similar expressions. The difference between those ^vritings 
and statutes or legislative enactments, mainly consists in 
this : that statutes are general rules set by sovereign au- 
thority ; whilst the writings in question (though conceived 
in general expressions) were merely expositions of law by 
private or unauthorised lawyers. 

The literal meaning of the words in vhich a statute is ex- 
pressed (or their grammatical, customary, or obvious mean- 
ing) is ^e primary index to the sense which the author of 
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the statute annexed to them : Or, (changing the phrase,) it 
is the primary index to the intention with which the statute 
was made, or the primary index to the law which the legis- 
lature intended to establish. 

But the interpreter regarding and consulting the litenil 
meaning of the words, may find that the intention which the 
legislature held is indeterminate and dubious : that is to say, 
he may not be able to discover iit the literal meaning of the 
words, any determinate purpose that the legislature may have 
entertained. Now, if he cannot discover in the literal mean- 
ing of the words, any such definite and possible purpose, he 
may seek in other iyidlcia^ the intention which the legislature 
held; He may seek it, for example, in the reason of the 
statute, as indicated by the statute itself; or in the reason 
of the statute, as indicated by the history of the statute ; or 
in the clear enactments of other statutes made by the same 
legislature in pari materia. 

-/ But if he be able to discover in the literal meaning of the 
words, any such definite and possible purpose, ho commonly 
ought to abide by the literal meaning of the words, though 
it vary from the other indices to the actual intention of the 
legislature. Or, (changing the phrase,) though the literal 
meaning of the words vary from the other Indiela^ he com- 
monly should take the intention which their literal meaning 
ma}" point at, as and for the intention with which the statute 
was made. For by reason of the abstract form which is given 
to a statute law, the very words of the statute are almost 
parcel of the statute. The terms through which the legisla- 
ture tried to convey its intention, were probably measured as 
carefully as the intention which it tried to convey. And the 
interpreter ought to infer, (unless the contrary manifestly 
^appear,) that it employed them with the obvious meaning 
which custom has annexed to them, and no# with a sense 
which is unusual, and therefore recondite and obscure. 

If the literal meaning of the words were not the primary 
index, (or were not scrupulously regarded by the interpreter,) 
all the advantages (real or supposed) of statute legislation 
would be lost. For the purpose is, to give an index more 
compendious, compact, (or lying together,) and therefore less 
fallible, than is that to a judiciary rule. But if the inter- 
preter might, ad libitum^ desert the literal meaning, no such 
index could he givem ^ 

In the case, therefore, of a statute, the primary index to 
the law which the lawgiver intended to establish, is the 
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which the exact import must therefore be extremely uncer- 
tain,) will afford a conception of most or mueh of the matter, 
which Tribonian and his associates inserted in the Code and 
Pandects, as the future law of the Roman Empire. 

It follows from what has preceded, that law made judi- 
cially must be found in the general grounds (or must be 
found in the general reasons) of judicial decisions or reso- 
lutions of specific or particular cases : that is to say, in 
such grounds^ or such reasons^ as detached or abstracted from 
the specific peculiarities of the decided or resolved cases. 
Since no two cases are precisely alike, the decision of a 
specific case may partly turn upon reasons which are sug- 
gested to the judge by its specific peculiarities or differences. 
And that part of the decision which turns on those differ- 
ences (or that jiart of the decision which consists of thosb 
special reasons,) cannot serve as a jprecedent for subsequent 
decisions, and cannot serve as a rule or guide of conduct. 

The general reasons or principles of a judicial decision (as 
thus abstracted from any peculiarities of the case) are com- 
monly styled, by writers on jiirisi^rudence, the ratio decidendi. 
And this ratio decldnuU must be carefully distinguished from 
that, which is commonly called ratio legis. The latter is the 
end or purpose which moved the legislator to establish a 
statute law. Or it is the end or purpose of any of its par- 
ticular provisions : an end or purpose which is subordinate 
to the general design of the statute. 

Ratio decidendi is itself a latv ; or, at least, it is the gen- 
eral ground or principle of a judicial decision or decisions. For 
want of a statute law, it performs the functions of a general 
rule, or of a guide of conduct. Though not a rule in form, 
it is tantamount to a general command proceeding from the 
sovereign or stxte, or from any of its authorised subordinates. 
For, since it is its known will that the general reason of a 
decision on a particular or specific case shall govern decisions 
on future resembling cases, the subjects receive from the 
state (on the occasion of such a decision) an expression or 
intimation of its sovereign will, that they shall shape their 
conduct to the reason or principle thereof. 

And here I will briefly remark, that, when I speak of a 
rule made by a judicial decision, I mean, of course, such a 
judicial decision is not a mere application of previously 
existing law. ^By such a judicial decision, as is merely an 
application of previously existing law, no rule is made. In 
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such a decision, the ratio decidendi is the general ground of 
the decision which the judge applied to the given case : that 
is to say, the general ground of decision is either some 
statute law, or else the general ground of some anterior de- 
cision by which a new rule had been already introduced and 
created. In every judicial decision by which law is made, 
the ratio decidendi i8 a new ground or principle, or a ground 
or principle not lyreviously law, ' 

It appears, then, from what has foregone, that ratio decv- The inter- 
dendi (or the ground or principle of a judicial decision which 
is not merely an application of pre-existing law) is itself a 
law, or perforins the functions of a law. and the 

But ratio Icgis is not a law ; nor does it perform, in any ot 
respect, the functions of a law. It is the general and para- JjJjj 
mount cause of a statute law (or else the particular and tion,ett-. 
subordinate reason of any of its particular and subordinate 
provisions). The rule to be observed by the governed is not 
the ratio legis, but the lex ipsa. The rule to be observed by 
the governed must be collected from the terms wherein the 
statute is expressed : though, to the end of ascertaining the 
meaning annexed to those terms by the legislator, the ratio 
h gis (as a mean or instrument of interpretation or construc- 
tion) must commonly be consulted by the judges who apply 
tlie statute judicially, and by all who would shape their con- 
duct to the provisions of the statute. 

Hence it follows, that the inter])retation or construction 
of a statute law widely differs from the analogous process of 
induction, by which a rule made judicially is collected from 
decided cases. 

Since a statute law is expressed in determinate expres- 
sions, and those expressions were intended to convey the will 
of the legislator, it follows that the import or«neaning which 
he annexed to those veiy expressions is the object of g&nuine 
interpretation. If those terms be of doubtful import, the 
ratio or scope of the statute (or even the history of the sta- 
tute) may be used as an instrument or mean for determining 
the doubtful import. But if those terms be not doubtful, 
the certain sense of those terras must be followed by the 
judge, although it may conflict with the scope of the statute 
as collected from other indicia. 

Ratio legis is, m I have said, the sco;^e or determining 
cause, of a statute law : that is to say, the fend or purpose 
which determines the lawgiver to make it, as distinguished 
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\mt. from the intention or purpose with which he actually makes 

sLJJ it. Tor the intention which is present to hi^ mind when he 

is constructing the statute, may chance to diflfer from the 
end which moves him to establish the statute. Although 
he conceive that intention with perfect clearness and preci- 
sion, and although he express it in the statute with similar 
clearness and precision, he may not pursue the scope, nor 
adhere to the principle, of tlA^ statute with perfect complete- 
ness and consistency. Consequently, notwithstanding the 
clearness and the i>recision with which he conceives and ex- 
presses his actual intention or purpose, the statute may be 
fitted imperfectly to accomplish tlie end or purpose by which 
he is determined to make it. And hence the spurious inter- 
pretation, ex ratiovp U‘tfi% through which a statute, unequivo- 
cally worded by the lawgiver, is extended or restricted by 
the judge. 

By such extensive or restrictive interpretation the judge 
may depart from the manifest sense of a statute, in order 
liiat he may carry into ettect its ratio or scope. But, in these 
cases, he is not a jndtjr properly iiiter])retiiig the law, but a 
subordinate letfialaior correcting its errors or defects. He 
supposes the expressions wliicli the lawgiver wovld have 
used, (or he supposes the provisions which the lawgiver would 
have made,) if the latter had exju’ossed his intention in ap- 
propriate terms (or had ])ursued the scope of the statute in 
a consistent manner :) And those supposed expressions, or 
those sup])Osed provisions, he snhsfifafes for the clear expres- 
sions which the lawgiver has actually used, or for the pro- 
visions which the lawgiver has indisputably made. This, 
however, is not inierpretatiou^ but a proc(\ss of legislative 
amendment, or a process of legislative correction, which lays 
all statute law at the arbitrary dis])osition of the tribunals. 

Ill the pro<iess of interpretation (properly so called), the 
purpose, ther(‘fore, is to get at the meaning of the expres- 
sions in which the legislator has attempted to convey his 
intention. For, owing to the abstract form of a statute law, 
the very terms in which it is expressed are necessarily the 
main index to the legislator’s purpose. 

But in the analogous process of induction, by which a rule 
of law is extracted from judicial decisions, that scrupulous 
attention to the language used by the legislating judge 
would commonly defeat the end for whict the process is per- 
formed. As th# general propositions which the decision con- 
tains are not commonly expressed with much premeditation. 
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and as they must be taken in connection vfith all the pecu* xxxvn 
liarities of the case, it follows that the very terms in which — * — ' 

those propositions are clothed are not the main index to the 
ratio decidendi ; — to the general rule or principle which that 
decision established, and which is the governing principle of 
the case awaiting solution. 

In short, a statute law is expressed in general or abstract 
terms which are parcel of the la\^ itself. And, consequently, 
the proper end of interpretation is the discovery of the 
meaning which was actually annexed by the legislator to 
those very expressions. For if judges could depart ad hlyitum 
from the meaning of those expi'essions, and collect the pro- 
visions of the statute from other indicia^ they would desert 
(generally speaking) a more certain, for a less certain guide. 

But a rule of law established by judicial decision, exists 
nowhere in precise expressions, or in expressions which are 
parcel of the ratio decidendi. The terms or expressions 
employed by the judicial legislator, are rather faint traces 
from which the principle may be conjectured; than a guide 
to be followed inflexibly in case their obvious moaning be 
perfectly certa in. 

Broad as the distinction is between the interpretation of 
statute la^v and the analog(»us process of inductioTi by which 
a rule is extracted from a judicial decision or decisions, the 
two distinct prooessi's have commonly been confounded by 
those who have written on the interpretation of the Roman 
law. 

As I have remarked above, a part of Justinian’s Code 
consists of cdictal Constitutions, or of proper or statute laws 
made and proinulged by the Eiiiperors as legislators. But 
a part of it consists of special Constitutions ; that is to say, of 
judicial decisions by the Emiierors as the supyeme judges of 
the Empire ; whilst the Pandects consist of excerpts from 
the writings of jurists, which not uncommonly are solutions 
of cases, and closely analogous to judicial decisions. 

[Owing to the sanction imparted to them by the Emperor, they 
are sulwtantially judicial decisions.] 

Now most of the modern Civilians who have trea<ted of 
interpretation, have applied to the statute law contained in 
Justinian’s compilatiptis, and to the decisions and casuistical 
solutions which the compilations also comprise, the same rules 
of interpretation or construction. 
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xxxvij example : They have confounded extensive interpreta- 

— , — ✓ tion of statute law with the application of ^ decided case to 
a resembling case. . 

The soH3alled extensive interpretation of statute law ex 
ratione legis^ is the extension of the provisions of the law to a 
case which they do not comprise, because the case falls within 
the scope of the law, although tlie provisions of the law do 
not include it. There is trtily an extension of the law. 

But the application of a decided case to the solution of a 
similar case, is the direct application of the judiciary law it- 
self, and not the extension of the law agreeably to its reason 
or scope. For, here, the law cannot be extended agreeably to 
the rensori of the decision, inasmuch as the reason of the 
decision (or the ground or principle of the decision) is 
itself the law. The application, therefore, of a decided case 
to the solution of a reseiubling case, is the direct suhsumptisn 
of a case to which the law itself directly apj)lies, and not the 
extension of a law ex ratione ejm to a case or species obvmiens 
W iich the law does not embrace. 

[v. r. The way in which tlioy have confounded their subject, from 
not perceiving the distinction to which J luive now adverted. 

‘ Am pliant istam rogulam ut tuni maxime procedat si ratio in 
leg eJ*" sit exprvssa ; tunc cuim non osiextensio m([\}ot\\\^coin]wehen8io. 
Hahotiiv euim ratio in lege oxiu'cssii pro lege gciierali.’ 

Again ; One of their commonest rules of interpretation — 
cessaute ratione legls, cessat lex ipsa — ai)plies solely to pre- 
cedents, and docs not apply to statute law. For in statute 
law, the law is one thing, the reason another ; the law, as a 
command, may continue to exist, although its reason has 
ceased, and the law consequently ought to be abrogated ; 
but there it is, the solemn and unchanged will of the legis- 
lator, which judge should not take upon himself to set 
aside, though he may think it desirable that it should be 
altered. But in the case of judiciary law, if the ground of 
the decision has fallen a>vay or ceased, the ratio decidendi 
being gone, there is no law left. 

Professor Thibant of Heidelberg (in his Interpretation of 
the Roman Law) was the first (I believe) who saw distinctly, 
that the rules of interpret at ion w^hich will apply to the 

M Decided case resting upon a ground B. l‘or|ter, de Juris Interpretatione, 

which (whether it expressed or not in lil». ii. e. 2, quoted bj Thibaut, Theorie 
the caso) is in trutli the katc. — Mar^mal der logisehen Auslegung des rdmischeu 
Kote, Kechts, p. 67. 
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edictal Constitutions contained in Justinian’s compilations, Li<t, 
have little or no applicability to those judicial decisions (or 
to those solutions of cases that are analogous to judicial 
decisions) which the same combinations also embrace. 

It is to be regretted that the excellent work of Professor 
Thibaut is on the interpretatijii of the Roman law only, not 
on the interpretation of law in general ; for, consequently, 
owing to the strong peculiarities of Justinian’s compilaiions 
it has little to do with the general principles of construction. 

But I am scarcely acquainted with any book which, within 
so small a compass, contains so much original thinking. As 
was said by Gassendi of some work of Hobbes, jparvus est 
Ubdlus^ at medvlld scatef. 

As being connected with the subject which I am now con- Comi oii- 
sidering, T will advert to an oversight of Sir Samuel Romilly, 
in his admirable article in the ‘ Edinburgh Review,’ on Mr, 
Bentham’s papers relative to Coditieation. UoiDiry, 

The passage is as follows : 

‘ It is very extraordinary, that, with such accurate notions 
as Paley apf)oars to have had on this sul>j(‘ct, lie should not 
have seen, that this “ Soun^e of disputation,” as he calls it, 
was j'eculiar to an unwritten law. He strangely supposes it 
to btlong eijually to the Statute as to the Common Law. 

“ After all the certainty and rest,” he says, that can be 
given to points of law, either by the interposition of tlie 
Legislature, or the authority of precedents, one principal 
source of dispntation, and into which, indeed, the greater 
part of legal controversies may be resolved, will remain still, 
namely, the competition of opposite analogies.” Difficulties 
undoubtedly often iirise in the application of written sta- 
tutes, and Paley hiirisylf has well pointed them out ; but 
they are quite of a dilfcrent nature from those which attend 
the administration of the common law, and c#rtainly cannot 
be surmounted by that competition of opposite analogies 
Mkich he mentions.’ 

Now it seems to me, that ‘the competition of opposite 
analogies ’ (if the phrase mean anything) is just as likely to 
arise on the application of statute law, as on the application 
of judiciary law. Paley must be speaking, (if he mean any- 
thing,) not of the discovery of the law by interpretation or 
other induction, but of the application of the law, as already 
ascertained, to the c^se which awaits solution. 

With regard to the process of interpretatfon, or the ana- 

“ Edin. Rev. vol xxix. p. 224. 


VOL. II. 
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logons process of induction whicli I have already described, 
the phrase ‘ competition of analogies ’ has no meaning. 
The purpose (in the case of the induction) is to deduce the 
rule of law from the decided case or cases by which the 
rule was established. If the rule of law was established by 
one decided case the rule cannot have been founded on op- 
posite analogies. If it was establishes by several cases, it 
was founded on the reserfibling, and not on the differing 
properties of those several cases : so that here also, it was 
not founded on opposite^ but on analogoim analogies. 

But with regard to the application of the law to the case 
awaiting solution, Hhe competition of opposite analogies’ 
may certainly arise. For the case awaiting solution may 
resemble in some of its points the case or cases to which the 
rule of law has actually been applied. But it may also re- 
semble in other of its points a case or cases from which the 
application of the law has been withheld. Now, with refer- 
ence to the rule of law, (or with reference Lo the applicability 
of the rule to the case which awaits solution,) the resem- 
blances of the case to the cases to which the law has been 
applied, and the resrinblances of the cast' to the cases from 
which the Law lias bt'on withheld, are ‘ opposite and compe- 
ting analogies : ’ the first inviting the tribunal to apply the 
rule ; the second admonishing the tribunal that the rule is 
not applicable. 

But this is not peculiar (as Sir S. Komilly supposes) to 
judiciary law. Wherever law of any kind is to be applied^ 
this ‘ competition of opposite analogies ’ may embarrass and 
vex the tribunal. 

As being connected with the subject which I am now con- 
sidering, I will advert to a foolish remark of Sir William 
Blackstone ccnoerning the judicial decretes of the Eoman 
Emperors. 

He ttdls us that these decretes, ^ contrary to all true forms 
of reasoning, argue from particulars to generals.’ 

The truth is, that an imperial decrete of the kind to which 
Blackstone alludes, is a judicial decision establishing a new 
principle. Consequently, the application of the new prin- 
ciple to the case wherein it is established, is not the decision 
of a general by a particular, but the decision of a particular 
by a general. If he had said that the principle applied is a 


^ Vol. i. p. 59. 
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new principle, and, therefore, an ex post facto law with refer- - 
ence to that case^ he would say truly. But the same objection 
(it is quite manifest) appKes to our own precedents. 

What hindered him from seeing this, was the childish 
fiction employed by our judges, that judiciary or common 
law is not m^e by them, but is a mirarculous something made 
by nobody, existing,*! suppose, from eternity, and merely de- 
clared from time to time by the judges. This being the case, 
of course there can be no cx post facto legislation in the 
English Judiciary law. 

Before I proceed to the advantages and disadvantages of 
judicial legislation, and to the question of codification, I will 
make a few remarks upon certain topics on which I may touch 
conveniently at the present point of my Course. 

• As I observed in former Lectures, judiciary law is suggested 
by various causes, and often takes from these various causes, 
various names. With reference to its suggesting causes, it 
consists mainly of : 

Rules which have grown up by custom or usage, and 
which become Law by judicial adoption. 

Rules which are formed from these by consequence or 
analogy.''^ To law formed in this manner the term ‘ Cus- 
tomary Law,’ is commonly confined. 

2*^. Rules which are established by judges ex propria arht- 
trio : ?.r., according to their own notions of what ought to be 
Law ; wLether the standard be utility or any other. 

Rules which are formed out of these, in the way of conse- 
quence and analogy. 

Law formed in this way has received various names. In 
most of the countries on the Continent it is said to originate 
in the ^^sus fori, ^ Gcrichtsgebranch.^ In France it is com- 
monly called ‘ Jurisprudence^ In the Roman Law it has no 
peculiar name ; ‘ Auctoritas,'^ etc. : Nor does it seem in that 
law to have been of any great extent; the use of decided 
cases as a source of law, having been rendered to a great 
degree unnecessary by those predeterminations of the Prae- 
tors which were contained in their Edicts. In the English 
Law, it has no peculiar name ; the whole of the judicial law 
being confounded together. 

3°. Law fashioned on opinions and practices which obtain 
amongst lawyers ; angl which naturally ha^e a great eftect 
upon the decisions of judges. 

•’ Hale, Hist. Com. Law., ch. iy. 
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‘ r. In Rome, the Civile, strictly so called, was entirely 
formed in this manner. The opinions of Experienced juris- 
consults were naturally influential with the community and 
with the courts, and the decisions of the tribunal were fre- 
quently fashioned on them. Much law has been thus made 
in England ; by judges adopting the yiews of authoritative 
expository writers, or the practice of conveyancers, and en- 
forcing them as law. 

4°. Law formed by judicial decisions upon questions which 
arise out of the statute law. 

Decisions on statutes are of tw^o sorts. The judge applies 
the law to the fact, according to his opinion of the meaning ; 
or (by a process which is generally cenfounded wdth inter- 
pretatioji or construction, but which in truth is legislation) 
lie decides accox'ding to his own notion of what the legislator 
ought to liave eslabllshed. By this extensive or restrictive 
interprc‘tation cr rttiione hujiii, much judiciaiy law grows up. 
A striking example of this is as it is called, of the 

statute Dc Jhmift ; that is, its a}>plieation b}" judges, to cases 
coming within tin' jiredomlnating purpose of the statute, 
though omitted out of its piovisions. The Statute of Frauds 
is another striking examjdo. The decisions of the Courts on 
this single statute are n(‘aidy equal in bulk to the wdiole of 
the Fri'iieh civil code. The whole of these decisions are judge- 
made law introduced on the occasion of pi'et ended applications 
of the statute. 

r)‘\ Law framed on foreign law or positive international 
nu>rality. 

Mueli of the law made in our Ecclesiastical Courts ori- 
ginati'd in this manner, for the hnv administered in these 
ceiirts was mainly fashioned iqK)n the civil and canon law. 
The law' obtaining in the ditlerent states of Germany for the 
most part consists i>f the Roman Law% that is, of the Roman 
Law as established by the German legislators and tribunals. 
It is in force, as Gennaii Law, of course, but it is German 
Law moulded on a Roman UH>del. 

In like manner judiciaiy law, particularly, for instance, 
that administered in our Admiralty Courts, often originates 
in positive inteiaiational morality. As positive international 
morality (so-called inlei-natiomil law) it has no force within 
any one nation ; but a nation may adopt it and enforce it as 
positive law withhi itself. " 

Tiieordoi The uatuml or customary order in which the law of any 
country axisea, ^or is founded, seems to be this : 
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1st. Rules of positive morality. 

2ndiy. The acbption and enforcement of these rules by the 
tribunals. 

3rdly. The addition of other rules drawn from the former 
by consequence or analogy. 

4thly. The introduction of new rules by the judges, 
arhifrio ; and illation^ from these. 

5thly. Legislation proper, by \he sovereign legislature, in 
the same order. 

Gthly. The action and reaction of judicial legislation and 
legislation proper. 

The sovereign legislature by its acts aelcnowledges the 
existence of law made by the tribunals, and moulds its own 
enactments upon it; the application of the law made by the 
sovereign gives rise to further judicial legislation; and in 
S(tine eases the sovereign legislature, acting as the supreme 
judicatory, makes judiciary law by its own judicial deci- 
sions. 

7thly and lastly: A Code. 

The conception of a, codt*, or systemaiic and complete body 
of statute law, intcnaled to Hnp(‘rs(‘de all other law whatever, 
does not seem to belong to any age less civilised than our 
own. It is essentially a mod(‘rn thought.''-’ 

Such can hardly be coiK'eived to hav<‘ b(*(*n the purpose of 
Justinian. It doos indeed a])pear from the Pand<;cts, that 
he intended them and tho code to be the only law thereafter 
to obtain in the Roman Einjdre; but w(^ can only marvel at 
the conceit. For so ill did the com[>ilers of those works 
accomplish their task, that tliey were scaretdy promulgated 
before he w’as obliged to add to them a body of^Novels as big 
as themselves, and to set about a new edition of the Com- 
pilation. 

This, however, is the only example occurriipg, as far as T 
am aware, in ancient limes, which can be considered as an 
approach to the conception of a Code. Casar’s idea does 
not seem to have gone beyond a compilation of the leges of 
the populus and plehs ; a digest of the then existing statute 
law. 

The conceptions entertained of a Code in modem times 

Snripiy, Vom B^ruf, etc. pp. 16-1 9, sive body of biw —did not ariHC till nftor 
Hugo, Knc. pp. 25-28. ^ the niiddiu of the hist century. First 

** Anciently, all collections of Diws examples of such Codes: in PruHsia, 
(or legal rules) promulged by the legis- 1747; Austria, *1713 ; Kussia, 1767 ; 
lature, were called Codes. The modern France, 1793. 
idea of a Code — a complete and exclu- 
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have generally been as indistinct as Justinian’s.®^ And this 
is the chief cause of the imperfections of ^il recent attempts 
at codihcation, and the cause by reason of which the codi- 
fiers have left to be covered by judiciary law the wilderness 
which they knew not how to deal with. 

Judiciary and statute law often rim into one another. An 
example of this is a declaratory law.* A declaratory law,^ 
though not a decision upon a question of law in the course of 
judicial procedure (that is, though it has not necessarily any 
effect upon the interests of determinate parties), has yet the 
operation of a judicial decision with respect to cases in 
general. It is not tlie establishment of a new law, but deter- 
mines the import of pre-existing law. 

If it introduce a now rule under colour of explaining an 
old one, it is not in substance a declaratory law ; and is then 
analogous to the cases in which judges made judicial law, 
under colour of int(*rpr<‘Hng statute law, or of getting by 
iuduetion at prior judge-made law. 

If the declaratory law relate to an anterior statute, it is in 
effect a r('])ublieation of that statute in a moi’e correct form : 
— in a form wliieli (‘xpn^sses more laeeistdy the real or sup- 
posed intention with which the statute was passed. If it 
relate to judicial law, it converts judicial into statute law; 
sni)erseding the authority of the decision upon which the 
judicial law formerly rested. Thus the l^andects of Justinian 
may be considered as an express declaration by the Legisla- 
tor, that Certain writings which had ac(|iiired authority in the 
tribunals should theneeforth be statute law. [Sed yiuvre, 
judicial decisions V] 

There is the saim* difference (with rt‘gard to the (tccasiini of 
the di'claration) between detdaratory laws, that there is be- 
tween original Ians: A deolaratcuT law is either emitted 

as a general Aile, imh'pendently of a i>artieular incident, or 
on occasion of a partieiilur incident. Laws of the former sort 
ure, declaratory Acts, etc., Edicts of the Praetor, so far as in- 
terpreting : Laws of the latter sort. Opinions given by the 
Eomau Einpeiws at the instance of particular parties ; 
Opinions which Courts of Justice iniyht be authorised to give 
on occasion of transactions coutemplated ; Rescripts.®^ 

The great difference here (as in original legislation) is 
this ; that in the former case the law is not only formally 
promulged (whic|i is an accident) but i^ given in abstract, in 

** Beuthrtm, Principles, etc. p. 328. 

See p. 636, auCe. lalck, § 16. Blackstx)ne, vol. i. p. 86. 
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the form of a general proposition or propositions detached 
from any actual incident : in the latter, it is given as part of 
an opinion or decision upon a particular incident; and must 
always be taken into consideration jointly with that in- 
cident, in order that w^e may form a correct estimate of its 
import. 

The Rescripts of the Roman Emperors, though issuing 
from the legislature, were not statute law. They were either 
decisions on appeal declaratory ; or instructions how to de- 
cide, issued to inferior judicatories. 

In England we have nothing analogous to this : Acts of 
Parliament relating to particular cases are not decisions in 
the way of appeal, but itrivUeifla : and the House of Lords, 
though it sit as a Court of Judicature, is not the legisla- 
ture, but only a branch of it. [Provision in Statute of 
Treason 

In France, perhaps the j udicial decisions of the Conseil du 
Eoi, which, before the Revolution, performed the functions of 
the present Court of Cassation, may have resembled, in this 
respect, the rescripts of the Homan Emperors. But whether 
such decisions were given in the name of the King (who for 
a century or two before tlie Revolution was substantially the 
legislature) I am n<»t able to determine. If not 8ux)posed to 
proceed from him by the advice of his CoH^v’/7, but to be the 
act of the Cotifivll itsidf, siltingas a Court of Cassation, they 
were not analogous to rescripts. 

Declaratory laws are sometimes provoked by a particular 
case, and are so far analogous to judicial decisions.''^' Such are 
the laws made by the Prussian Law Commission. If the 
judges, whose duty it is to decide according to the provisions 
of the Prussian Code, differ in their interpretation of it, and 
cannot unravel the meaning, the decision of the last Court of 
Appeal is referred to the Law Commission, wl*) have power, 
not to alter the decision as respects the particular case, but 
to amend the law in fuiuramy and what they promulge is a law 
declaratory of what shall be deemed law in future on the 
occurrence of a similar case. 


[The matter contained in the following pages formed no part of 
the Lectures. It was found among lodse papers. — S.A.'] 

Where there is no rule in the system applicable to the case, 

•• Blackstone, voL iv. pp. 84, 85. See anUf p. 536. 
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the judge virtually makes one, if be decides at all, or decides 
on any general ground. * 

Now where the judge makes a judiciary rule, he may build 
it on any of various grounds, or derive it from any of various 
sources : a custom not having force of law, but obtaining 

throughout the community, or in some class of it; a maxim 
of international law ; his own views of what law ought to be 
(be the standard which he assumes, general utility or any 
other). 

[All which I will shortly explain elsewhere.] 

But it often (perhaps, most eoniinonly) happens, that he 
derives the new rule, by a consecjuence built on analogy, 
from a rule or rules actually part ot the system. And it is to 
the creation of law thus derived from pre-existing law, that 
the competition of o]>p(»site analogies to wliieli judicial legis- 
lation is liable, is p(‘culiarly it not exelusivtdy, incident. 

Law thus derived from pre-existing law, has rt‘ceived 
various names. It is styled by Jiale, law formed by illations 
on .niierior law by others, law derived from pre-existing 
law, by eonsi‘(pienee or analogy: by others, jus quod ex 
jure elHcitur anjumrutdittlo,''"' By others it is styled law 
built upon teehnieal grcmnds : ujx-m grounds like those 

of th(‘ rules from wliich it is derived, rather than on con- 
siderations of utility which rt‘gard tlie actual state of the 
community. 

The judge makes, and applies to the subjects wanting a 
rule, a rule analogous to an existing rule (statute or judi- 
ciary) which regards analogous subjects. The extension 

of a statute unequivocally exiaessml, to i uses embraced by its 
BCop<', but omitted by the lawgiver: or its extension to 
subjects iu)t existing when it was made, but analogous to 
subjects embraced by its provisions or scu2»e. Or, (siqqmsirig 
that 2)romiss()Vy notes 2»reeeded bills c»f exchange,) the rules 
api>licabh» to the latter were formed by consequence and 
analogy from rules regarding the former. 

Ill every ease, therefore, the new rule thus derived is 
applied to some S2>ecies or sort of a given genus or kind. 

But the rule may be derived from a rule regarding gene- 
rally the whole <nni(s, or from a rule regarding specially 
some ot its species. A new rule regarding contracts 

of a species or sort, may be derived from a rule regarding 
contracts generally, or from a rule regarding specially some 


Hale, Hist Coni. Hiw, ch. iv. mhjine. 


•* Hiihleubruch, vol. i. Ub. i. § 42. 
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other species of contracts. Considering the \ray in which 
law is gradually 4)uilt out, the latter is the more ordinary 
process. 

In either case, the new rule is derived from the pre-exist- 
ing rule by consequence and analogy, or rather b}' a conse- 
quence founded on analogy. For the new rule is made what 
it is, in conm]uence of the existence of a similar rule applying 
to subjects which are analoifoun to (or of the same genus with) 
the subjects which itself particularly concerns. 

There is, in every case, a consecpience, an analogy, and a 
difference. 

The new rule is formed by consequence from tlu' anterior 
rule. The subjects of the new rule are analogous lo those of 
the old one. But, by reason of the specific difference of the 
species or sort which its peculiar subjects belong to, the now 
rBle is different from, as well as like, the old one. 

However, where the new rule is formed from an old ruh? 
regarding the genus generaHy, the new rule is not co-ordinate 
with the old one, but is included under it, as the minor of a 
syll(>gism is included undev ihe major. But where Ihe new 
rule is derived from an old rule si>ecia]ly reg*arding a species 
or sort, the new rule is merely ccKordinate with tlu‘ old and 
is not included in it as a consequence*. 

And hence probably the difference belw(‘en ruh‘K formed 
by C(.)nse(juence, and rules formed by analogy. 

[Sed e/zocrc. For, if there were merely a consoqnonee, in 
the case of the generic rule, there would not be a, new rule, 
but merely a subsumption of the new species under the old 
one.] 

Subjects calling for a rule, may be like, in scuno respects, 
to subjects of anterior rule A ; but, in other resp(*ets, to 
subjects of anterior rule B, which is essentially different 
from A. ^ 

The two likenesses are competing analogies. One inviting 
the judge to model the rule in 2 >rojection on A ; and the other 
inviting him to model it on B ; one inviting him to decide 
the case analogously (but not exactly similarly) to decisions 
by A ; and the other, etc. 

This is the competition specially contemplated by Palcy. — 
He supposes a question which c<iu only he hrouyht vjithin any 
fixed rule hy analogy^ t,e. which ought to be decided by a rule 
analogous to a fixed t>r existing rule. Foryci^the case were 
brought within a fixed rulcy it would be directly subsumed 
under that rule, and the diflSculty would not exist. He 
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corauiits the usual mistake of supposing that a rule can be 
extended. Like the mistake of supposing that the judge 
extends a statute, when he ekes it out by a judiciary rule. 

It has been supposed by Sir Samuel Rorailly that the com- 
petition of opposite analogies could not arise, if the system 
of law were entirely statute (codified or^not). 

Now with regard to that, competition which is incident to 
the a])plication of law^ it is manifestly incident to statute law. 
For statutes may be inconsistent itdrr ae, or a single statute 
may be inconsistent with itself. Nor is direct legislation, 
more than judicial, free from a competition of analogies. 
For a statute, like a judiciary rule, is often derived, by a 
consequeiKie 1‘ourided on analogy, from an anterior statute or 
an antmdor judiciary rule. 

A remarkable example of this is fiirnislu'd by the legisla- 
tion of the Prmtors, by whom most of the working civil law 
was forni(‘d. Now lliough they l(‘gislaied directly (or by 
way (jf what the Fr^ondi would call arrris (jenenvux d rcijle- 
tln^y l(*gishited, commonly, agreeably to the maxim 
which has guided tln^judicial legislation of our own Chan- 
cellors, ^ yljqHliaH m/nilnr that is to say, the law 

which they made, was ma<le by consequence and analogy to 
the^acS civile or common law, much more than in pursuance 
of their own views of publi(' utility. Though this last was 
consulted too, or their wquUaa would have been nugatory. 

Nothing, indeed, can be more natural, than that legis- 
lators, director judicial (especially if they be narrow-minded, 
timid, and unskilful), should lean as much as they can on 
the examides set by their predecessors. The internal his- 
tory of almost every system of law% consists mainly in 
tracing the course wherein the system was formed by suc- 
cessive illations. 

Sir Samuel Ilomilly supposes that the competition of 
opposit*^ analogies is a means of surmounting the difficulty. 
It is, in truth, the difficulty to be surmounted. He falls into 
the mistake of confounding the competition incident to the 
application, with the competition incident to the creation, 
of law. This arose from his assuming unconsciou«ly at the 
moment (against what he had shown in the text) that com- 
mon or judiciary law, when virtually made, is only adminis- 
tered or applied. 


” Digest, XKti. 5 (De Testibus), 1. 14. 
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•LECTUEE XXXVIII. 

GROUNDLESS OBJECTIONS TO JUDICIAL LEGISLATION. 

Having touched upon a few of the numerous ditFerences 
which distinguish staigde trom judiciary law, I pass to the ad- 
vantages and disadvantages of judicial or improper legisla- 
tion, and the possibility of excluding that prevalent mode of 
legislation, by means of codesy or systems of statute law. 

I will first consider some groundless objections which ai'c 
made to judiciary law, I then will remark on some of the 
evils with which it really is pregnant. And having remarked 
on those evils, I will proceed to the scabrous question of 
codification. 

It seems to be denied by Bciitham, that judiciary law is 
properly law ; that is to say, that it is law imperative. He 
says it consists, at the most, of quasi -oomm&iids : of objects 
not commands, but merely anatoyonsto commands. 

This objection I have partly answered in preceding lectures. 
[ will, however, advert to it, for a moment, in the present 
place. 

It appears to me that judiciary law, whether made by the 
sovereign or by subordinate judges, quadrates with Beiitham’s 
own definition of a gimuine but tacit command, as given 
in a note to his ^ Frugment on Government.’ Where it is 
perfectly well known to be the will of the legislator that 
the principles or grounds of judicial decisions should be 
observed as rules of conduct by the subjects, and tliat they 
should bt^ punished for violating them, the intimation 
of the legislator’s will is as complete as in any other case. 
The ratio decidendi of a decision may, perhaps, indeed be 
that properly called not a law, but a norma or^odel, which 
the law obliges you to observe, the law itself being pro- 
perly the intimation of the legislator’s will. But this 
would be equall}^ a reason for excluding from the name lawy 
all the expository part of statute law; for instance, the 
description of the act which is to be done or forborne, pre- 
viously to ordering that it be done or forborne. 

Another objection to judicial legislation which is often 
insisted upon, (and which is urged by Sir Samuel Bomilly, 
in the article already referred to,) is also (I iHiiek) founded in 
mistake. It is objected to judicial legislation, that where 
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Lf/it. subordinate judges have the power of mating laws, the com- 
s munityhas little or no control over those w4io make the laws 
by which its conduct must be governed. Now this objection, 
it is manifest, is not an objection to judiciary law, but to 
law proceeding from authors (judicial or not) who are not 
suflSciently responsible to the bulk or mass of the community. 
It applies to statute law myde by the Sovereign directly, in 
case the supreme government be purely monarchical, or in 
case it consist of a number witli interests adverse to the 
majority. It ap^dies to statute law made by subordinate 
judges, (or made directly by any subordinate legislature,) in 
case tluit subordinate author be tlie cn^ature of a monarch 
or olignrehy, or, for any reasojj, be too independent of the 
people. It ai)plh*s, (it is true,) to llie drrn fr.^ of the Roman 
Emperors, acting as sn[)r(‘nn jndg*‘s; but it applies to the 
Edicta.1 Constitutions of tlu‘ sani(‘ Emperors or Princes, 
acting as sov(‘reign lt‘gislators. 

In short, th(^ objecticui is not an obj(‘ction to judicial legis- 
lati in, but to (an/ legislation of (niy parties who are not 
sufiiciently controlled by ])(»sitiv(‘ law, or by the law (im- 
projjerly so call(‘d) which general opinion imposes. 

As ainuMl j)articularly at Enylii^h judiciary law, the objec- 
tion in question amounts to this :--lhat tlie judges are made 
by the King, and not by the ]>eo]>l(‘ or tlunr representatives ; 
and therefore, are prone to regard the sinister interests of 
tlnnr maker, rather than the general interests, or the interests 
of the community at large. 

But tin? objection in question, as aimed particularly at 
English judiciary law, would apply to law, made by 

the English judg(\s aft(‘r the manner of the Roman Pnetors. 
It would apply, at least, to such statute law, in a consider- 
able degree. For a legislator going to work in the way of 
judicial legislfltion, has certainly more opportunities of cover- 
ing a sinister intent, than a h'gislator who sets a rule directl}" 
and professedly. A statute law being expressed in an ab- 
stract or general form, its sco[>e or purpose is commonly 
manifest. In case, therefore, its purpose be pernicious, its 
author cannot escape from general censure. But a law 
made judicially being implicated with a peculiar case, and 
its purpose not being expressed in any determinate shape, 
its author can retract and disavow, with comparative ease, 
in case his intent be dislionest, and ^xeite attention and 
criticism. 

It is a remark of Kant, that the expression in abstract and 
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general terms of a given maxim or principle, affords a proof, 
(or a presumptioj®,) that the maxim or principle, as a maxim 
or principle, is consonant to truth and reason, ‘ Der 
allgeineine Ausdruck einer Maxime zuni Beweise dient, sie 
sey als Maxime verniiiiftig.’ — It certainly affords a proof, 
(or a presumption), that, in the opinion of the party who so 
expresses the maxim, the inaxiin,is consonant to reason, and 
may be laid open and bare to the examination of others. 

And, moreover, the objection in question, as aimed par- 
ticularly at English judiciary law, is not an objection to ju- 
dicial legislation, but an objection to the manner in which 
the judges are appointed. If their appointment by the 
crown render them obnoxious to its influence, and if their 
obnoxiousness to the influence of the crown produce judicial 
legislation adverse to the general interests, let their appoint- 
nTent be vested in some party or another whose interests do 
not conflict with those of the community at large. 

In the last result, indeed, the obj(‘ction in question, as 
aimed particularly at Englinh judi<*ia-ry law, is virtually an 
objection to the constitution or conduct of the sovereign 
legislature of Britain. For the judicial law made by the 
English judges (like the statute law made by the Komau 
Pnetors), has been formed under the eyi‘S of the sovereign 
legislature, has been made with the acquioscjmce of the 
sovereign legislature, and hasbe^ni confirmed, in innumerable 
instances, by its explicit or tacit adoption in statutes passed 
by itself. 

In short, the objection which I now arn considering, is 
not an objection to judiciary law. It is an objection to 
judiciary law (or to avy law) which is made by the direct 
establishment, or by the expn^ss or tacit authority, of a 
had sovereign government : of a government whoso interests 
are adverse to those of the generality of its subjects ; or 
which is too ignorant and incapable, or too indifferent and 
lazy, to conduct or inspect advantageously the impoiiant 
business of legislation. 

Another current objection to judiciary law, is also bot- 
tomed, it appears to me, upon a comidete misapprehension 
of its nature. It supposes that judicial legislators legislate 
arbitrarily : that the .body of the law by which the com- 
munity is governed, ^s, therefore, varying -ja^d uncertain : 
and that the body of the law for the time being, is, there- 
fore, incoherent. 
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xxx^iii ^ tvjie^ to some extent, of supreme judicial 

t«:l- ^ legislation, for the Sovereign in the charaater of judge, (like 
the Sovereign in the character of legislator,) is controlled 
by nothing but the opinions or sentiments of the commu- 
nity. 

But, even in respect of supreme legislation, this objection 
(like the former) is not peculiarly applicable to judiciary law. 
It is equally applicable to statute law made directly by the 
sovereign legislature. 

To judiciary law made by subordinate judges (which, in 
almost every community, forms the greater portion of judi- 
ciary law), the objection in question will hardly apply at all. 
For the arhitriuw^ of subordinate judges (like that of the 
sovereign legislature) is controlled by public opinion. It 
is controlled, moreover, by the sovereign legislature : under 
whose inspection their decisions are made : by whose autho- 
rity their decisions may be reversed: and by whom their 
misconduct may be punished. Their arhifnvm is controlled 
particularly by couris of .appeal : by whose judgments their 
decisions may be reversed : and who may point them out to 
general disap] )r()bation, or may mark them out as fit objects 
for legal p(‘nalties. 

And (admitting that the objection will apply to that ju- 
diciary law which is made directly by subordinate judges) it 
also will apply, with a few modifications, to all statute law 
which is established by subordinate authors. 

Tlic objection, therefore, in questi(m, is an objection to 
suhordiuah> legislation, nither than to judirianj law. 

But, owing to the restraints to which I liave just adverted, 
it is clear that subordinate judges will rarely legislate arbi- 
trarily, wht^ther th<\y legislate directly (in the manner of the 
Pnetors by their Edicts) or legislate indirt‘ctly (in the man- 
ner of our (Vwn Courts). Where subordinate judges sub- 
vert existing law, they eoninionly an' doing* that which the 
opinion (>f the community requires; to wdiich the sovereign 
legislature expressly or tacitly consents ; and which the so- 
vereign legislature would do directly, if it eared sufiicientlv 
for the general interests, or were conq^etent to the business 
of legislation. 

Before I (juit the topic which I am immediately consider- 
ing, 1 will adver^l to another cause which controls the arhi- 
trium. of judges, and makes the rules which they establish 
by their decisions (or the rules Avhicli they establish by 
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direct legislation) consonant witli existing law, and conso- 
nant with one anpther. 

The cause in question is the influence of private lawyers, 
with the authority which is naturally acquired by their pro- 
fessional opinions and practices. The supervision and cen- 
sure of the bar, and of other practitioners of the law, prevent 
deviations from existing law, unless they be consonant to the 
interests of the community, or, at least, to the interests of 
the craft. And though the interests of the craft are not un- 
frequently opposed to the interests of the community, the 
two sets of interests do, in the main, chime. 

The judiciary law made by the tribunals, is, in effect, the 
joint product of the legal profession, or rather of the most 
experienced and most skilful part of it : the joint product of 
the tribunals themselves, and of the private la wyers who by 
their cunning in the law have gotten the ear of tlu» judicial 
legislators. In the somewhat disrespectful language of Mr. 
Benthain, it is not the product of judge only, but it is tin* 
joint product of Judge and Co. So great is the influence of 
the general opinion of the profession, that it frequently 
forces upon the Courts the adoption of a rule of law, by a 
sort of moral necessity. When the illations or antici- 
pations of lawyers as to what the Courts would probably 
decide if the case came before tlnun, luis Ix^en often acted 
upon, so many iiiierests are adjusted to it, that tin* Courts 
are compelled to make it law. What a howl would be set 
up (and not unjustly) if tin* Ckmrts were to disregard the 
established practice of conveyancers ; although, until sanc- 
tioned by judicial decisions, it is not strictly law. Being 
constantly acted upon, and engaging a vast variety of inci- 
dents in its favour, it performs the functions of a law, and 
will probably become law as the particular cfises arise. 

The way in whicdi law is made by private la ,^yers, is well 
described in the Digests, by an excerpt from Pomponius, 

^ Constare non potest jus, nisi sit aliquis jurisperitus, per 
quern possit quotidie in melius prodneV This is almost 
inevitably the growth of law. The laity (or non-lawyer part 
of the community) are competent to conceive the more 
general rules : but none but lawyers (or those whose minds 
are constantly occupied with the rules) can prodfice (or 
evolve) those numerous consequences which the rules imply, 
or can give to the ruhis themselves the requisite prer ision. 

Herr von Savigny describes modern law as composed of 
two elements, the one element being a part of the national 
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life itself, and the other element being the product of the 
lawyers^ craft. The first he names the (political, and the 
last the technical element. 

Independently of the checks which I have just mentioned, 
judges are naturally determined to abide by old rules, or to 
form new ones, by consequence from, or analogy to, the old. 

(v. V.) They are naturally determined by two causes. 

1. A regard for the intei’ests and expectations which have 
grown up under established rules : or under consequences 
and analogies deducible from them. 

2. A ptTception of consequence and analogy : which de- 
termines the understanding, independently of any other con- 
sideration. 

The truth is, that too great a respect for established rules, 
and too great a regard for constHpience and analogy, has 
gei.erally been shewn by the authors of judiciary law. 
Where the introduction of a n(‘w rule would interfere with 
inter(‘sts and expectations which have grown out of esta- 
blished ones, it is ch^avly incumbent on the Jadge stare 
decisis ; since it is n(»t in his power to indemnify the injured 
parties. But it is nnich to be regretti‘d that Judges of ca- 
pacity, ex[)erience and weight, have not seizi*d ev<*ry op- 
portunity of introducing a m^w rule, (a rule beneficial for 
the future,) wherever its introduction would have no such 
effect. This is the reproach I should ])e inclined to make 
against Lord Eldon. 

A striking example of this backwardness of Judges to 
innovate, is to be found in the origin of the distinction 
between law and equity; which arose because the Judges of 
the C^unmoit Law Ctnirts would not do what they ought to 
have done, namely to model their rules of law and of proce- 
dure to the growing exigencies of ^oeiety, instead of stupidly 
and sulkily adhering to the old and barbarous usages. Equity, 
when it arose, has remained equally barbarous from the 
same cause: the rule wqul^as seqalfur legem has been too 
much regarded ; a rule which, if followed literally, would 
leave nothing for the Courts of Equit}' to perforin. 

Owing to the causes to which I now have adverted, and 
to others wliichil pass in silence, thofe is more of stability 
and coheren(*y in judiciary law, than might, at the first 
blush, be imagined. 
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And h^e £ must stop for the present. In mj next Lecture, 
I will remark on some of the evils with which judiciary law 
is really pregnant : and I will also advert (as fully as my 
limits will allow) to the question of codification. 

These two topics, with a few others on which I must touch, 
will fill a long discourse. With that discourse, I shall close 
my disquisitions on tj^e sources of law, and on the modes^in 
which it begins and. ends.* • 


LECTURE XXXIX. 

DISADVANTAGES OP JUDICIAL LEGISLATION. — THE QUESTION OP 
^ CODIFICATION DISCUSSED. 

In my last evening’s discourse, I called your attention to a 
few of the numerous differences which distinguish statute 
law (or law made by direct, or proper legislation) from 
judiciary law (or law made by judicial, or improper legis- 
lation). 

Having stated (or suggested) a few of those numerous 
differences, I passed to the advantages and disadvantages of 
judicial or improper legislation, and to the possibility of ex- 
cluding that prevalent moc|e of legislation, by means of com- 
jylete codes, or complete sy stems of slat ate la w. 

Adverting to the last-mentioned subject, I purposed con- 
sidering the following topics in the following order : Firsts 
certain groundless objections which have been made to judi- 
ciary law ; secondly, certain of the evils, which, in my opinion, 
judiciary law really produces ; thirdly, the possibility of ex- 
cluding judicial legislation, by means of complete codes, or 
complete bodies of statute law. 

In pursuance of that purpose, I examined certain objec- 
tions to judiciary law, which, in my opinion, are founded 
in misapprehension. In pursuance of the same purpose, I 
now shall state or suggest a few of the numerous evils which 
judiciary law really produces ; And, having stated or sug- 
gested a few of those numerous evils, I shall give to the 
question of codification that brief and insuflScient notice 
which is all that my time and limits will allow me to bestow 
upon it. • • 

VOL. II. L 
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Before I proceed with the sabject of judiciary law I must 
make a few remarks upon the term. 
the»eTO« Berbaps I ought to have called it ‘jtdUcial law.’ The 
* judiciarj” epithet ^ judicial * has been applied by Sir Samuel Bomiily 
?nw, *code,’ other eminent men, to improper or indirect legislation. 

And judges who legislate as properly judging, are styled by 
tbe same eminent persons ^judicial legislators.’ 

I find, however, on looking intd Bentham, that he styles 
the law which is made by judges, as properly and directly 
exercisi/ng their judicial functions, ‘ judiciary law.’ And in 
the language of French lawyers, the judicial decisions of 
judges are opposed by the name of ‘ arrets judiciaires ’ to 
their ‘ arrets gMraux et rtglcmentaires ; ’ that is to say, to 
their statute laws. The difficulty of finding a term at once 
significant and unambiguous is extreme. 

The numerous ambiguities of ‘unwritten,’ 1 have explained 
in preceding Lectures. 

At the end of this evening’s discourse, or at the beginning 
of my next Lecture, I shall shew that the term ‘ common law ’ 
wil' not answer the purpose. I will merely remark at pre- 
sent, that, as opposed to * statute law,’ ‘ common law ’ excludes 
statute law, but does not of necessity comprise the whole of 
judiciary law. As opposed, therefore, to statute law, ‘ com- 
mon law’ is inodequaie. And as op2)osed to the law (styled 
‘ equity ’) which is administerc'd by the extraordinary tri- 
bunals styled ‘ courts of equity,’ ^commoyi law ’ is not synonym- 
ous with ^judiciary law.’ As opposed to ‘ equity,’ it only in- 
cludes the judiciary law which is administered by the Courts 
styled ‘ Courts of Common Law ; ’ and it comprises, more- 
over, the statute law administered by the same tribunals. 

‘ Judge-made law’ (as it has been applied) is also insuffi- 
cient. As it has been applied, it means auy law made by steft- 
orddnatc judges, or judiciary law made by judges. 

As meaning the first, it includes statute law as well as judi- 
ciary law. As meaning the second, it excludes the judiciary 
law which is established directly by the judicial decisions of 
sovereign or supreme judges. 

We want a term for the following object : namely, law 
made judicially (or made through decisions on par- 

Hcular cases) by sovereign or subordinate judges. And I 
think that the term ‘judicial law,’ or the term ‘ judiciary 
law, is the only term which will denote the object adequately 
and unambiguously. 

There is the same difficulty about the word ‘ Code.’ ’This 
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word is frequently taken for a collection, not of the entire law xxxlx 
of a country, but^ only of portions of it: such is Justinian’s 
‘ Codex ’ or Code : it is not a complete code of law, but a 
compilation of the constitutions of the Emperors, Justinian’s 
Code, in the sense of a complete and exclusive body of law 
intended to comprise all the law thereafter to obtain in the 
Eoman Empire, coifliisted of the Code, the Pandects, and 
likewise the Institutes, wherever that expository treatise had 
the force of law, as being necessary for the understatiding of 
the Code and Pandects. 

There is the same ambiguity in the German word Geseiz- 
huch. Gesetz is translated statntum or lex ; and Gesetzhnch • 
according to this analogy should mean any collection of 
statute law ; which it accordingly does : but it also occa- 
sionally denotes a complete Code. We want a term to denote 
ft complete body of statute law, being or intended to be the 
only positive law obtaining in the community. To express 
this, there is no term which is wholly unambiguous. Th(‘ 
word ‘ Code ’ is that which, with these explanations, I shall 
find it most convenient to use. 

Having made these remarks upon terms, I proceed to state ivnabio 
or suggest a few of the numerous evils which, in my opinion, 
judiciary law really produces. 

First : As I shewed in my last Lecture, a judiciary law (or Kii-Ht, 
a rule of judiciary law) exists nowhere in fixed or determinate 
expressions. It lies in concreto ; Or it is implicated with the 
peculiarities of the particular case or cases by the decision or 
decisions whereon the law or rule was established. Before 
we can arrive at the rule, we must abstract then/ decidendi 
(which really constitutes the rule) from all that is peculiar to 
the case through which the rule was introduced, or to the 
resolution of which the rule was originally apjlied. And in 
trying to arrive at the rule by this process of abstraction and 
induction, we must not confine our attention to the general 
positions or expressions which the judicial legislator actually 
employed. We must look at the whole case which it was his 
business to decide, and to the whole of the discourse by which 
he signified his decision. And from the whole of his dis- 
course, combined with the whole of the case, w^e must extract 
that ratio decidendi^ or that general principle or ground, 
which truly constituWs the law that the pjy'ticular decision 
established. 

T, 
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But the process of abstraction and induction to which I 
now have alluded, (and which I analysed at length in my last 
Lecture,) is not uncommonly a delicate and difficult process : 
its difficulty being proportioned to the number and the intri- 
cacy of the cases from which the rule that is sought must be 
abstfacted and induced. Consequently, a rule of judiciary 
law is less accessible and knowable than a statute law : pro- 
vided (that is to say) that thfe statute law with which the rule 
is compared, be not only expressed in abstract and brief ex- 
pressions, but also in such expressions as are apt and wam- 
biguousas may be. For (as I shall shew immediately) the 
very indeterminateness of its form (or the very indeterminate- 
noss of the signs by which it is signified or indicated) renders 
a judiciary law less uncertain in effect than a statute law 
unaptly and dubiously worded. But, assuming that a statute 
law is aptly and unambiguously worded, (or as aptly and 
unambiguously worded as the subject and language will per- 
mit,) it is more accessible and knowable than a rule of 
judiciary law wliicli must be obtained through the process to 
whi^Ji I have adverted above. 

And it must be recollected, that whether it be performed 
by judges applying the rule to subsequent cases, or by private 
persons in the course of extra-judicial business, this delicate 
and difficult process is commonly performed in haste. Inso- 
much that judges in the exercise of their judicial functions, 
and private persons in their extra-judicial transactions, must 
often mistake the import of the rule which they are trying to 
ascertain and apply. 

And this naturally conducts me to a second objection : 
namely, that judiciary law (generally speaking) is not only 
applied in haste, but is also made in haste. It is made 
(generally speaking) in the hurry of judicial business, and 
not with the mature deliberation which legislation requires, 
and with which statute law is or might be constructed. 

This objection does not apply to all judiciary law; for when 
mode on appeal, after solemn argument and deliberation, it 
may be made with as ?auch care and foresight, perhaps, as 
any statute law. This was the case with many of the de- 
cretes of the Roman Emperors, as the supreme judicatory 
of the empire, which were drawn up by the Prafectus prm- 
toriiy commonly the most eminent lawyer in the empire, 
or by the eminent jurisconsults whoir he consulted. The 
same may be ttie .ease with the law made by the Prussian 
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Law-Commission (if this can be regarded as a court of 
appeal).^® 

I would not, therefore, affirm of all judiciary law, that it 
is made with less deliberation than statute law ; but (speak- 
ing generally) it is made in the course of business, and 
therefore is not constructed with the requisite forethought. 
The position in whkh judges are placed gives them ample 
opportunities for marking the defects of the law, and often 
enables them to offer to the legislator invaluable suggestions; 
but it does not, I conceive, render them the best of legis- 
lators, nor does it fit them pre-eminently for actual legis- 
lation ; I mean, as engaged in their judicial function ; for 
out of it they are of course the very best legislators possible, 
if they are enlightened as well as experienced lawyers. 

Thirdly : In relation to the decided ease by which the rule 
Js introduced, a rule of judiciary law is always (strictly 
speaking) an ex 'post facto law. And in relation to the case 
to which it is first applied, it has commonly (though not 
universally) the effect of a law of the kind. — 1 think that the 
objection on which I now am insisting, must be taken with 
the slight limitation which I have just suggested, and which 
I will briefly explain. 

As I observed in my last Lecture, the decisions of the 
Courts are often anticipated by private practitioners. And 
the law thus anticipated, though not strictly law, perforins 
the functions of actual law, and generally becomes such ulti- 
mately. Now where a rule of judiciary law has been thus 
anticipated, it may not have the effect of an ex post facto 
law with reference to the case by which it is introduced. 
For though the parties to the case have not been forewarned 
by the legislature, tliey may have been forewarned by the 
opinion or practice of those whose opinions and practices 
the tribunals commonly follow. They could not have guided 
their conduct by the actual law, but they might have guided 
their conduct by what it probably would be. 

The same observation applies wherever the parties can 
infer, by probable argumentation, the decision which the 
tribunals will come to. In every such case the law is strictly 

post facto, and the parties cannot therefore obey the law, 
but they nevertheless have an inkling of the rule by which 
their case will probably be decided. 

And with the law niade by the the IViyy Conndil ^cording to the pre- 
decisions of the Judicial Committee of sent practice. See note, p. 646. — R. 0. 
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I suggest the limitation, being unwilling to exaggerate. 

The limitation, however, is so insignificant, that (speak- 
ing generally) a rule of judiciary law, with reference to the 
case to which it is first applied, is not only strictly an ez post 
facto law, hut has all the mischievous consequences of ex post 
facto legislation. 

Fourthly: For the reasons which Itessigned in my last 
Lecture, and for others whfch I passed in silence, there is 
more of stability and coherency in judiciary law, than might, 
at the first blush, be imagined. But though it be never so 
stable and never so coherent, every system of judiciary law 
has all the evils of a system wliich is really vague and incon- 
sistent. This arises mainly from two causes : the enormous 
bulk of the documents in which the law must be sought, 
and the difficulty of extracting the law (supposing the de- 
cisions known) from the particular decided cases in which it 
lies imbedded. 

By consequence, a system of judiciary law (as every 
candid man will readily admit) is nearly unknown to the 
bulk of the community, although they are bound to adjust 
their conduct to the rules or principles of which it consists. 
Nay, it is known imperfectly to the mass of lawyers, and even 
to the most experienced of the legal profession. A man of 
Lord Eldon’s legal learning, and of Lord Eldon’s acuteness 
and comprehension, may know where to find the documents 
in which the law is preserved, and may be able to extract 
from the documents the rule for which he is seeking. To 
a man, therefore, of Lord Eldon’s learning, and of Lord 
Eldon’s acuteness, the law might really serve as a guide of 
conduct. But by the great body of the legal profession, 
(when engaged in advising those who resort to them for 
counsel), the law (generally speaking) is divined rather than 
ascertained : And whoever has seen opinions even of cele- 
bnitod lawyei’s, must know that they are often worded with 
a discreet and studied ambiguity, wliich, wdiilst it saves the 
credit of the uncertain and perplexed adviser, thickens the 
doubts of the party who is seeking instruction and guidance. 
And as to the bulk of the communit}^— the simple-minded 
laity (to whom, by reason of their simplicity, the law is so 
benign) —they might as well be subject to the mere arhitrium 
of the tribunals, as to a system of law made by judicial 
decisions. A few of its rules or principles are extremely 
simple, and art also excDqdified practically in the ordinary 
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course of affairs : Such, for example, are the rules which 
relate to certaiu^ crimes, and to contracts of frequent oc- 
currence. And of these rules or principles, the bulk of the 
community have some notion. But those portions of the 
law which are somewhat complex, and are not daily and 
hourly exemplified in practice, are by the mass of the com- 
munity utterly unknown, and are by the mass of the com- 
munity utterly unknowable. Of those, for example, who 
marry, or of those who purchase land, not one in a hundred 
(I will venture to affirm) has a distinct notion of the conse- 
quences which the law annexes to the transaction. 

Consequently, Although judiciary law be really certain 
and coherent, it has all the mischievous effect (in regard to 
the bulk of the community) of ex post facto legislation. 
Unable to obtain professional advice, or unable to obtain 
advice which is sound and safe, men enter into transactions 
of which they know not the consequences, and then (to their 
surprise and dismay) find themselves saddled with duties 
which they never contemplated. 

The ordinary course is this: A man enters into some trans- 
action (say, for example, a contract) either without advice, 
or with the advice of an incompetent attorney. 

By consequence, he gets into a scrape. 

Finding himself in a scrape, he submits a case, through 
his attorney, to counsel. 

And, for the fee to attorney and counsel, he has the ex- 
quisite satisfaction of learning with certainty that the mis- 
chief is irremediable. 

I am far from thinking, that the law can ever be so con- 
densed and simplified, that any considerable portion of the 
community may know the whole or much of it. 

But I think that it may be so condensed ^nd simplified 
that lawyers may know it: And that, at a moderate expense, 
the rest of the community may learn from lawyers before- 
hand the legal effect of transactions in which they are about 
to engage. 

This expectation appears to me not to be romantic or ex- 
travagant, and my view of the possibility of simplifying the 
law extends so far : anything further certainly appears to me 
to be visionary. It would, indeed, as I shall shew in treating 
of the rationale of distinction between the law of things 
and the law of persons, be practicable to break down the law 
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into commodious parts, such tiliat each class of persons might 
know something of that part of the law which pecnliarlj 
regards themselves. And the legislator might also construct 
technical formulae for different legal transactions, with pro- 
per instructions in the margin, which would enable persons 
to engage in such transactions with much greater safety 
than at present. • 

V. V. Mischief done to the cause of codification, by over- 
stating the degree of simplicity which can be given to the law. 

Inconsistency of Bentham and others in this respect. 
When speaking of law in general, they insist on the sim- 
plicity and brevity which may be given to the system ; When 
descending to its particular parts, they insist on its com- 
plexity. 


The evil upon which I am insisting, is certainly not 'pecu- 
liar to judiciary law. Statute law badly expressed, and 
made bit by bit, may be just as bulky and just as inacces- 
sibl- as law of the opposite kind. But there is this essen- 
tial difterence between the kinds of law. The evil is inhe- 
rent in judiciary law, although it be as well constructed as 
judiciary law can be. But statute law (though it often is 
bulky and obscure) may he compact and perspicuous, if con- 
structed with care and skill. There is in this respect an 
essential difference between statute and judiciary law. 

An evil not objection is sometimes made to judiciary law, which is 

inherent in founded on an accidcnt rather than inherent in its nature : 

that it is not attested by authoritative documents, but resides 
in the memory of the judges, or is attested by the disputable 
records of private reporters. This, however, is the eftect of 
the legislators’ negligence. It is clear that there might be 
authorised re^^iorters, and that their reports might be made 
official evidence. The decisions of our courts, as recorded in 
the year books, were formerly official and authoritative evi- 
dence. And it was proposed by Lord Bacon to James the 
First, that this ancient practice should be renewed.^^ On the 
other hand, statute law itself is not necessarily written, any 
more than that it is necessarily promulged. 

In some of the smaller States of German 3", the decisions of 
the Courts are not recorded and promulged, even by private 
reporters, in consequence of the smallness of the State, and 


See ante. p. 545. 
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the small quantity of business, which is not sufficient to pay 
a reporter. In these States the law must be utterly un- 
known ! There is scarcely anything which can properly be 
called law. It precariously resides in the memory of the 
judge or of the officials of the Court. According to Thibau V* 
there is not one lawyer in those States who has any idea 
what the law is, or possesses any considerable portion of the 
dpcji^sis from which it is to* be gathered. Tliere is an 
" approximation to this in certain cases in our own country : 
in local Courts, for instance, such as that of the Duchy of 
Lancaster. The peculiar law administered by these Courts 
dwells entirely in the memory of the registrar ; that is, it 
exists somewhere, but is entirely what he chooses to make it 
in the particular case. And every one wdio frequents our 
Courts must have seen that occasionally, when the judge is 
at a standstill, he stoops down and whispers to the registrar 
of the Court, in whose Bewusstseyoi, or consciousness, that 
portion of the law of the Couif does really reside. 

Fifthly : I am not aware that there is any ted by which 
the validity of a rule made judicially can be ascertained. 

Is it the number of decisions in which a rule has been 
followed, that makes it law binding on future judges P Or 
is it the elegantia of the rule (to borrow the language of the 
Roman lawyers), or its consistency and harmony with the 
bulk of the legal system P Or is it the reindation of the 
judge or judges by whom the case or cases introducing the 
rule were decided ? 

In the Roman law, the operation of judicial decisions, in 
the way of establishing law, is styled (as I have stated before) 
‘auctoritas rerurn perpetuo similiter judicatarum.’ And, 
looking at the form of the expression, we might infer that a 
rule is not binding, unless it has been applied to the decision 
of many resembling cases, or, at least, of mof’e cases than 
one. But, this notwithstanding, there are many rules of 
law in the Roman system which rest on a single decision of 
a single tribunal.^^ 

In fine, we can never be absolutely certain (so far as I 
know) that any judiciary rule is good or valid law, and will 
certainly be followed by future judges in cases resembling the 
cases by which it has been introduced. 


” ‘ Ueber (lie Nothwen<]ij^eit eines rately, Heidelb#*re, 4th edit.). This i« 
allgemeinon biirgerlichen Rechts fiir thebook to which^rigny’s ‘ Vom Beruf, 
Deutschland ’ (in the ‘ CiTilistische ete.’ was an answer. 

Abhandlungen/ and also printed sepa- ” Falck, § 10, note (12). 
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Here then is a cause of uncertainty which seems to be 
of the essence of jndtciary law. For I am pot aware of any 
contrivance by which the inconvenience could be obviated. 

It is manifestly not of the essence of statute law. For 
assuming that statute law is well constructed, and is also 
approved of by the bulk of the community, it is absolutely 
certain until it is repealed. • 

If, indeed, it be obscure,* or if it be generally disliked, it 
is not more certain than judiciary law. "If it be obscure, it 
is not knowable. And if it be generally disliked, although 
it be perfectly perspicuous, it probably will be abrogated by 
the tribunals at tlie instance of public opinion. A curious 
case of this has been mentioned to me by Colonel Murat, 
son of the late King of Naples, who, curiously enough, has 
practised as an English barrister in the Floridas, and seems 
to have a very pretty nowledge of English law. He say a 
that the Acts of the American Slate legislatures, or at least 
the Acts of the legislatures of those States in which he has 
resided, are habitually overruled by the judges and the bar. 
At the beginning of every term they meet and settle what 
of the Acts of the preceding session of the legislature they 
will abide by ; and such is the general conviction of the 
incapacity of the State legislature, and of the comparative 
capacity and the experience of the judges and the bar, that 
the public habitually acquiesce in this proceeding. Accord- 
ingly, if a law, which the profession have agreed not to 
obey, is cited in judicial proceedings, it is absolutely rejected 
and put down by the lawyers sam cerv.tnome. In such a case 
as this it is evident that the statute law is not certainly law, 
unless it chime in with the opinion of the judges and of the 
bar. 

I have used the word imhidim to denote the process of 
collecting a fule of judiciary law from a case or cases. It 
has been suggested to me that the word induction will hardly 
do when the rule is abstracted from a single case ; but I con- 


It may not be iiuiH*rtiwent to say, It was slningo to hear the teclinical 
that the ‘ MunU ’ here aUudovI to is language of Kiiglish law familial ly used 
Achille Mumt, the eldest son of the by a man whose features reminded one 
somewhile King of Naples. After the at every moment of his origin, and of 
fall of IJonaparte he setileti in America, the widely different destiny w'hich had 
where he married a grandnii‘ce of seemed to await him. M. Murat after- 
Washington and became a practising w'ards wrote a book in which the insti- 
advocate at the American bar, lii 1831 tut ion of slavery was reprt*sented as in- 
he and his wife resided for some time in dispensab*!^* to the highest forms of 
Kngland and freejubnuy visited us. The civilisation. He died some years ago.— 
conversation betw'een Mr. Austin and N. A, 

M. Murat almost always turned on law. 
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ceive that the term may properly be applied even then. I 
apprehend that ii^ physical science a single experiment con- 
ducted with accuracy is deemed a good basis for a universal 
or general conclusion, and is properly called induction. 

I have also called the operation of which I am speaking 
a peculiar process of induction, to distinguish it from the in- 
terpretation of statute law ; since this also comes under the 
general word induction. It is extremely difficult to find 
suitable terms for aistinguishing ideas so closely related, 
though requiring to be carefully discriminated. 

Sixthly : In consequence of the implication of the ratio a »ixtii 
decidendi with the peculiarities of the decided case, the rule t 

established by the decision (or the ratio, or the general prin- |u(ii(Miu> 
ciple of the decision) is never or rarely comprehensive.’^ It 
is almost necessarily confined to such future cases as closely 
H?semble the case actually decided : although other cases, 
more remotely resembling, may need the care of the legislator. 

In other words, the rule is necessarily limited to a narrow 
species or sort, although the genus or kind, which includes 
that species or sort, ought to be provided for at the same 
time by one comprehensive law. 

This is excellently explained by Sir Samuel Eomilly, in 
that admirable article on Codification which I ventured to 
criticise in my last evening’s discourse. 

The passage is as follows ; 

‘Not only is the Judge, who, at the very moment when 
he is making law, is bound to profess that it is his province 
only to declare it ; not only is he thus confined to technical 
doctrines and to artificial reasoning, — he is further com- 
pelled to take the narrowest view possible of every subject 
on which he legislates. The law he makes is necessarily re^ 
striated to the particular case which gives occasion for its pro- 
mulgation. Often when he is providing for tWit particular 
case, or, according to the fiction of our Constitution, is de- 
claring how the ancient and long-forgotten law has provided 
for it, he represents to himself other cases which probably 
may arise, though there is no record of their ever having yet 
occurred, which will as urgently call for a remedy, as that 
which it is his duty to decide. It would be a prudent part 
to provide, by one comprehensive rule, as well for these 

Extonsion or restriction of the ratio being expressed by its introducer 
rff/TO </«•«/ cndt is possible (but must not inadequately, may l>b extended or re- 
be confounded with an extension or re- stricted (in expression and aiplication) 
strictionof the dceis’ou itfrelf): or, rather, by subsequent judges. 
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possible erents, as for the actual case that is in dispute, and, 
while terminating the existing litigation, to obviate and pre- 
vent all future contests. This, however, is, to the judicial 
legislator, strictly forbidden ; and if, in illustrating the 
grounds of his judgment, he adverts to other and analogous 
cases, and presumes to anticipate how they should be decided, 
he is considered as exceeding his province ; and the opinions 
thus delivered, are treated by succeeding judges as extra- 
judicial, and as entitled to no authority.^® 

An example is afforded by the decision of Lord Kenyon, 
in the case of Read and Brookman,’^ to which I have already 
alluded. The case arose on the proof of a lost bond, and 
Lord Kenyon decided that the profert of the bond might be 
dispensed with. Had he said that it might be dispensed 
with in the case of a lost indrument of any kind, he would 
probably have been held to have departed out of the cswie 
before him ; it would have been said that he had taken into 
his decision objects to which the immediate case had no 
reference, and that he ought to have confined himself to a 
bond. His decision, so far as it extended beyond this, would 
not have obtained as authority. Thus the exigencies of 
society are provided for bit by bit, in the slowest and most 
inefficient manner, and the documents containing the law 
are swelled to an immense volume. In lieu of one compre- 
hensive rule determining a genus of cases, there are many 
several and narrow rules severally and successively determin- 
ing the various species which that genus includes. 

And this inconvenience (for a reason which I have 
noticed above) is probably of the essence of judiciary law. 
So delicate and difficult is the task of legislation, that any 
compreliensive rule, made in haste, and under a pressure of 
business, would probably be ill adapted to meet the contem- 
plated purp(!i8e. It is certain that the most experienced and 
the most learned and able of our judges, have commonly ab- 
stained the most scrupulously from throwing out general 
propositions which were not as proximate as possible to the 
case awaiting solution; Though (for the reasons which I 
stated in my last Lecture, and to which I shall revert imme- 
diately) the ratio decidendi (or ground or principle of decision) 
is necessarily a general position applying to a class of cases, 
and does not concern exclusively the particular case in ques- 
tion. I have heard Lord Eldon de^are (more than once) 


’• Edinburgh Rerirw, toI. x*ix. p. 331. 
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that nothing should provoke him to decide more than the 
decision of the case in question absolutely required. 

[Conversely, the reason may be too large. And hence the 
necessity of narrowing it by distinctions.] 

Seventhly : wherewr much of the law is judiciary law, the 
statute law which co-exists with it* is imperfect, unsystematic, 
and bulky. * 

For the judiciary law is, as it were, the nucleus around 
which the statute law is formed. The judiciary law con- 
tains the legal dictionary, or the definitions and expositions 
(in so far as such exist) of the leading technical terms of the 
entire legal system. The statute law is not a whole of itself, 
but is formed or fashioned on the judiciary law, and tacitly 
refers throughout to those leading terms and principles 
which are expounded by the judiciary.— And hence, as I 
shall shew immediately, arises the greatest difficulty in the 
way of codification. For, in order to the exclusion of the 
judiciary law, and to the making of the code a complete 
body of law, the terms and principles of the judiciary must 
not be assumed tacitly, but must b(^ defined and expounded 
by the code itself : A process which peo])le may think an 
easy one — until they come to try it. 

Wherever, therefore, much of the law consists of judiciary 
law, the statute law is not of itself complete, but is merely a 
partial and irregular supplement to that judiciary law which 
is the mass and bulk of the system. The statute law is not 
of itself an edifice, but is merely a set of irregular or un- 
systematic patches stuck from time to time upon the edifice 
reared by judges. 

It is true that a body of statute law (though it be not 
stuck patch wise on a groundwork of judiciary«iaw) may be 
irregular and bulky. 

This is actually the case with that portion of the Prussian 
Law which has been made from time to time for the purpose 
of amending the Code. This is done by the Prussian Law 
Commission, by virtue of a provision that when the Courts 
are in doubt, they shall refer the case to the Commission, 
who solve the question of law, but leave untouched the deci- 
sion of the last Court of Appeal on the particular case.^* Now 
the amount of the declaratory laws made by this Commission 
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is already many times the bulk of the Code which they are 
> — . intended to explain. This, however, arises mainly from the 
original bad construction of the Prussiaii Code, and the 
neglect of the Government in not remodelling the Code from 
time to time, and inserting the amendments which have been 
suggested by experience. 

The evil therefore is not of the ei^ence of statute law, 
though the bulk of the latter is often in point of fact as for- 
midable as that of judiciary law. • 

And there is this essential difference between a complete 
body of statute law, and a body of statute law stuck patch- 
wise on a groundwork of judiciary law. The latter be 
irregular ; mmt be bulky ; and therefore must be difficult of 
access. The latter maybe systematic; may be compact; 
and therefore may be (in the language of Mr. Beutham) 
cognoscible, ^ 

Wherever, therefore, much of the law consists of judiciary 
law, the entire legal system, or the entire corpjis juris^ is 
necessarily a monstrous chaos: partly consisting oi judiciary 
law, introduced bit by bit, and imbedded in a measureless 
heap of particular judicial decisions, and partly of legisla- 
tive law stuck by patches on the judiciary law, and im- 
bedded in a measureless heap of occasional and supplemental 
statutes. 

intrcKiiic- Since such are the monstrous evils of judicial legislation, 
<ju<»tion of it would seem that the expediency of a Code (or of a complete 
lion*' or exclusive body of statute law) will hardly admit of a doubt. 

Nor would it, provided that the chaos of judiciary law, and 
of the statute law stuck patch wise on the judiciary, could be 
superseded by a good code. For when we contrast the chaos 
with a positive code, we must not contrast it with the very 
best of possible or conceivable Codes, but with the Code, which, 
under the gi^n circumstances of the given community, would 
probably be the result of an attempt to codify. 

Whoever has considered the difficulty of making a good 
statute, will not think lightly of the difficulty of making a 
Code. 

To conceive distinctly the general purpose of a statute, 
to conceive distinctly the subordinate provisions through 
which its general purpose must be accomplished, and to ex- 
press that general purpose and those subordinate provisions 
in perfectly adequate and not ambigueys language, is a busi- 
ness of extreme* delicacy, and of extreme difficulty, though 
it is frequently tossed by legislators to inferior and incom- 
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patent workmen. I will venture to aflSrm, that what is com- m.ki-t, 
monly called the technical part of legislation, is incomparably - 

more diflScult thdh what may be styled the ethical. In other 
words, it is far easier to conceive justly what would be useful 
law, than so to construct that same law that it may accom- 
plish the design of the lawgiver. 

Accordingly, statutes made with great deliberation, and 
by learned and judicious lawy^s, have been expressed so 
obscurely, or have tbeen constructed so unaptly, that deci- 
cions interpreting the sense of their provisions, or supplying 
and correcting their provisions ex ratione legis, have been 
of necessity heaped upon them by the Courts of Justice. 

Such, for example, is the case with the Statute of Frauds ; 
which was made by three of the wisest lawyers in the reign 
of Charles the Second : Sir M. Hale (if I remember aright) 
being one of them. 

And here I may remark, that, unless a statute be well 
made, it commonly is more uncertain than a rule of judiciary 
law. 

In performing the process of induction (described in my 
last Lecture) by which a judiciary rule is extracted from a 
particular decision, the interpreting judge is not tied to the 
expressions which his legislating predecessor lias actually 
employed. He may collect the ratio deevlcmli (or the gene- 
ral ground or principle which constitutes tlie nile that is 
sought) from any indicia whatever which the case or its cir- 
cumstances may afford. 

But a judge who interprets or construes (in the proper 
sense of the word ) a provision of a statute law, is tied to 
the very expressions in which the provision is given. And 
looking at those very expressions, and at the design of the 
provision and the statute, he may find it impossible to de- 
termine with certainty the import of the provision. For the 
expressions in which it is conceived may seem to say one 
thing, whilst the particular scope of the provision, or the 
predominant design of the statute, may indicate a different 
meaning. Now if he might gather the meaning from any 
indicia (like the judge who extracts a rule from a judicial 
decision) he would find no difficulty. He would resort at 
once to the design of the provision, or the design of the 
whole* statute, and put upon the terms of the provision such 
a construction as woujd make the legislator consistent with 
himself. But being obliged to attend partly to the probable 
grammatical meaning of the very terms, he can hardly 
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decide with a perfect assurance that he is construing the 
^ statute correctly. 

Its very want of a precise form, rende!*s a judicial rule 
(in spite of its inherent uncertainty) less uncertain than a 
badly constructed statute. 

It is hardly necessary to add, that I limit the remark to a 
badly constructed statute. For no judicious or candid man 
will doubt or dispute for a moment, that a well-made statute 
is incomparably superior to a rule of judiciary law. 


It follows from what I have premised, and will appear 
clearly from the remainder of my discourse, that the ques- 
tion of codification is a question of time and place. Speak- 
ing in abstract (or without reference to the circumstances of 
a given community) there can be no doubt that a complete 
code is better than a body of judiciary law : or is better thaj 
a body of law partly consisting of judiciary law, and partly 
of statute law stuck patch wise on e- body of judiciary. 

Fat taking the question in concrete (or with a view to the 
expediency of codification in this or that community) a doubt 
may arise. For here we must contrast the existing law (not 
with the hmu ideal of possible codes, but) with that par- 
ticular code which an attempt to codify would then and 
there engender. And that particular and practical question 
(as Savigny has rightly judged) will turn mainly on the 
answer that must be given to another : namely, Are there 
men, then and there, competent to the difficult task of suc- 
cessful codification? of producing a code, which, on the 
whole, would more than compensate the evil that must 
necessiirily attend the change? The vast difficulty of suc- 
cessful codification, no rational advocate of codification will 
deny or doubt. Its impossibility, none of its rational oppo- 
nents will vemture to affirm. 

Before I proceed to the question, I beg leave to explain a 
remark which I made last evening. — When I said that the 
question of codification lay in a narrow compass, I meant, 
that little could be said 'pertinently about the question in ab- 
stract. The question in concrete (or with reference to a given 
community at a given time) involves, of course, a considerable 
number of particular considerations; considerations, how- 
ever, which fall not within my design, and to which, there- 
fore, I did not advert. And in ordgr to shew the little 
which can be %aid about the question in abstract, it is neces- 
sary to shew the impertinence of almost all the arguments 
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which have been adduced by the advocates on each of the 
two sides. To stri^ the question of those impertinent argu- 
ments, and to show how little can be said about it in a per- 
tinent manner, is therefore a task of considerable length, 
although the pertinent considerations occupy a narrow space. 

In my opinion, a rO^re statement of the evils inherent in 
judiciary law, is amply sufficient to demonstrate (considering 
the question in abstract) that codification is expedient. 

I have above enumerated the priucijm! evils inherent in a 
body of judiciary law, or in a body composed of judiciary law 
and statutes supplementary to it ; that is to say, of law un- 
codified. Any direct proof other than this of the expediency 
of codification is superfluous. 

In considering, therefore, the question of codification, (to 
>^ich I now proceed,) I shall merely show the futility of the 
leading or principal arguments which are advanced against 
codification considered generally or in abstract. A consi- 
deration of its expediency here or there, would involve par- 
ticular considerations beside the scope of my Course, and 
surpassing the space and time which I can afford to assign to 
the subject. 

Before I advert to those arguments, I would briefly inter- 
pose the following remarks 

In speaking of the advantages and disadvantages of sta- 
tute and judiciary law I advert to the form and not to the 
matter. It is clear that these considerations are completely 
distinct. It is clear that judiciary law of which the purposes 
are beneficent, may produce all the evils on which I have 
insisted. It is clear that statute law, well arranged and 
expressed, may aim at pernicious ends. 

In like manner, codification does not involve any innova- 
tion on the matter of the existing law. It is clfear that the 
Law of England might change its shape completely, although 
the rights and duties which it confers and imposes remained 
substantially the same. In treating of codification, I con- 
sider law from its merely technical side, or with a view to 
the consequences, good or evil, of arrangement and expres- 
sion. 

These distinct ideas are often confounded. The opponents 
of codification often suppose it to mean an entire change of 
all the law obtaining i^ 'the country. ^ 

The first and most current objection to codiffcation, is the 
necessary incompleteness of a code. It is said that the indi- 
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t.sct. vidual cases which may arise in fact or practice, are infinite ; 
and that, therefore, they cannot be anticipated, and provided 
for, by a body of general rules. The objection (as applied to 
statute law generally) is thus put by Lord Mansfield in the 
case of Omychund and Barker. [He was then Solicitor- 
General.] ^ Cases of law depend upon occasions which give 
rise to them. All occasions do not arise at once. A statute 
very seldom can take in all cases. Therefore the common 
law that works itself pure by rules drawn from the fountains 
of justice, is superior to an act of parliament.’ 

My answer to this objection is, that it is equally appli- 
cable tc3 all law : and that it implies in the partisans of judi- 
ciary law, (who are pleased to insist upon it,) a profound 
ignorance, or a complete forgetfulness, of the nature of the 
law which is established by judicial decisions. 

Judiciary law consists of rnlm^ or it is merely a heap cf 
particular decisions inapplicable to the solution of future 
cases. On the last supposition, it is not law at all : And the 
judges who apply decided cases to the resolution of other 
casCo, are not resolving the latter by any determinate law, but 
are deciding them arbitrarily. 

The truth, however, is, as I showed in my last Lecture, 
that the general grounds or principles of judicial decisions 
are as completely Law as statute law itself, though they differ 
considerably from statutes in the manner and form of ex- 
pression. And being law, it is clear that they are liable to the 
very imperfection which is objected to statute law. Be 
the law statute or judiciary, it cannot anticipate all the cases 
which may possibly arise in practice. 

The objection implies, that all judicial decisions which 
are not applications of statutes are merely arbitrary. It 
therefore involves a double mistake. It mistakes the nature 
of judiciary law, and it confounds law with the arbiirium of 
the judge. Deciding arbitrarily, the judge no doubt may 
provide for all possible cases. But whether providing for 
them thus be providing for them by law, I leave it to the 
judicious to consider. 

Yet this objection is insisted on by many of the redactors 
of the French Code, whom one might almost suppose to be 
enemies of codification, and desirous to defeat the purpose 
of the code which they were appointed to make. In the 
Conferences du Qode Napoleon, a work containing a report of 
the discussions in the Council of State upon the original 
project of the code, Portalis says that a code can provide 
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only very imperfectly for the variety of cases which arise, 
and that much must be left to Ze hon sens and VequitS. Now 
if le hon sens and VeqnitSy that is, the arhitrium of the judge, 
are to decide, I cannot see the use of all the pother about 
legislation. So far as the judge^s arhitrium extends, there 
is no law at all. ^ 

If law, as reduced into a coda;, would be incomplete, so is 
it incomplete as nol^so reduced. For codification is the re- 
expression of existing law. It is true, that the code might be 
incomplete, owing to an oversight of redactors. But this 
is an objection to codification in particular. 

Hugo’s objection proceeds on the mistake of supposing 
that a Code must provide for every possible concrete case. 
But this (as I have shown already) is what no law (statute or 
written) can possibly accomplish. It would be endless. 

* His objection is, that if a body of law affected to provide 
for every possible question, its provisions would be so nu- 
merous that no judge could embrace them : And as to the 
cases which it left undecided (which would necessarily be 
numerous) the conflicting analogies presented by those cases 
would be in exact proportion to the number and minuteness 
of its provisions. 

As to the first part of tin? obje(*tion, it is necessary to 
provide a priori for cases to arise in future, or to leave such 
cases to the mere arhiiriiim of the judge. And 1 would sub- 
mit, that you do not obviate the incoinph^teiiess inherent in 
statute law hy making no law. 

The second part of the objection is founded on the sup- 
position that the provisions of a code are more minute and 
numerous than the rules enibnu*.ed by a system of judiciary 
law : that the more minute and numerous the rules, the more 
likely it is that they will conflict; and that, ^n trying to 
apply the law to a given case, a conflict of opposite rules will 
arise. 

Hugo’s objoction, as cited by Sa- whole field of law? or n. ’eonf/firies of 
vigny, is as follows : ‘ Wcnn alle Rochts- decisions- iniide one at a time, and in the 
fragen von ol>en herab entsehieden wcr- hurry of jiidieial business ? And oIjsciT'', 
den sollten, so wiirde es solcher Ent- this last objection applies to customary 
seheidungen so viele geben, dass es as well as to (strietly so called) juris- 
kaum moglich ware, sie allezu konnen ; prudential or judicial law; for though 
und fur die unent8chie<lenen Falle, deren custom may exist independently of 
noch immer geriug iibrig blieben, gabe decisions, it only becomes law in so far 
es nur nm so mehr widersprechende as it is recognised by the tribunals. 
Analoi^en.’ • * And observe furthey, that all the object- 

Which is the most likely to abound tions which may be utged against codi- 
with ‘ competing analogies ' ? A system fication, apply in a higher de^ee to 
of decisions formed at once, and resting private and unauthorised exj>osition. — 
upon a comprehensive surrey of the Marginal NotCt Fom Bervf^ etc, p. 24. 
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Now it seems to me that this is the reyerse of the truth* 

As I have shown above, a rule made by judicial decision 
is almost necessarily narrow: whilst statute laws may be 
made comprehensively, and may embrace a whole genus of 
cases, instead of embracing only one of the species which it 
contains. 

And which, I would ask^ is the most likely to be bulky 
and inconsistent: A system of rules formed together, and 
made on a comprehensive survey of the whole field of law ? 
or a congeries of decisions made one at a time, and in the 
hurry of judicial business ? 

Repetition and inconsistency are far more likely where 
rules are formed one by one, (and, perhaps, without concert 
by many distinct tribunals,) than where all are made at once 
by a single individual or body, who are trying to embrace 
the whole field of law, and so to construct every rule as that 
it may harmonise with the rest. 

And here I would make a remark which the objection in 
question suggests, and which, to my understanding, is quite 
conclusive. 

Rules.of judiciary law are not decided cases, but the gene^ 
ral grounds or principles (or the rationes decidendi) whereon 
the cases are decided. Now, by the practical admission of 
those who apply these grounds or principles, they may be 
codified, or turned into statute laws. For what is that pro- 
cess of induction by which the principle is gathered before it 
is applied, but this very process of codifying such principles, 
performed on a particular occasion, and performed on a small 
scale ? If it be possible to extract from a case, or from a few 
cases, the ratio decidendi, or general principle of decision, it 
is possible to extract from all decided cases their respec- 
tive grounds of decisions, and to turn them into a body of 
law, abstract in its form, and therefore compact and access- 
ible. 

Assuming that judiciary law is really law, it clearly may 
be codified. 

Reverting to the objection, I admit that no code can be 
complete or perfect. But it may be less incomplete than 
judge-made law, and (if well constructed) free from the 
great defects which I have pointed out in the latter. It 
may be brie^ tompact, systematic, and therefore knowable 
as far as it goes. And many devices may be hit upon, which 
have never yet been thought of, or which have been neg- 
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lected, for removing the defects incident to codes.®® That 
the defects of the^Prench and Prussian codes, in the original 
conception and construction, render them necessarily imper- 
fect and no fair sample of possible codes, will be seen in the 
sequel. 

A second objection to codification is founded on the alleged Somid ob- 
ill success of the so-c2Jlled codes which have been compiled iSoatTon 
in Prance, Prussia, and other countries, by order of the 
government, and esffablished as law by its authority. I now Fniuh an<i 
proceed to consider this objection, and shall afterwards note Tdao^x- 
various objections which have been made to codificaticni 
by Savigny, in his specious but hollow treatise on that 
subject/^ The professed purpose of the treatise is not to 
deny the expediency of codification generally, but to shew 
its inexpediency in Germany at the present time. In so 
fer as his arguments apply to the professed and proper 
purpose of his work, I have no concern with it; for the 
advantages or disadvantages of codification in the abstract, 
are the subjects to which I confine myself. But his argu- 
ments are often aimed directly, and oftener obliquely, against 
codification in general ; and so far as they are so, they fall 
within my scope. In the course of his book he adverts to 
the objection which I first mentioned, tliat which is founded 
upon the necessary incompleteness of a code, and also to 
the second, the ill success of the codes which have been 
already established. I sliall, therefore, in considering this 
objection, occasionally advt^rt to Savigny ’s book; reserving 
the special examination f)f it for the latter portion of the 
present Lecture. 

With respect, then, to the alleged ill success of the codes 
already established, it must be admitted that they have not 
accomplished the primary ends of a code in the modern 
sense of the terra, that is, a complete body offl.aw intended 
to supersede all the other law obtaining in the country. In 
France and Prussia, to the codes of which countries I shall 
confine my remarks, the law does not possess that compact- 
ness and accessibility, which are the main ends of codes as 
such; for the matter and substance of the Jaw must be 
excluded from consideration, as things with which the 
question of codification has little connection. 

•• Amongst such devices «ii*ay be in- concisestatement of principles withillus- 
stonced the method adopted by the com- tration by practiAl ^sxanjples. — R. C. 
pilers of a code for India, instalments ■* VoraBeruf unsererZeitfiir Geset^ 
of which have been made and published gehung und Rechtswissenschaft. Hei- 
under the authority of Her JSi^ajesty’s delberg, 1814 , 

Commissioners ; a method, comliinii^ 
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In France, the code is buried under a heap of subsequent 
enactments of the legislature, and of judiciary law subse- 
quently introduced by the tribunals. In ^Prussia, the mass 
of new laws and authoritative interpretations which have 
been introduced subsequently by the promulgation of the 
code, fills, I believe, about thirty quarto volumes, the code 
itself consisting of eight or ten. < 

And here I may remark*that the so-called Prussian code 
was not intended by its author, the great Frederic, or by the 
persons whom he employed to draw it up, as a code in the 
modern acceptation, that is, a complete body of law. In 
most of the German States before the introduction of codes, 
the state of the law was as follows : — they were partly 
governed by their own local laws, and j^artly by what was 
called Gemeines Uecht, or common law of German}', consist- 
ing in part of the Roman and the Canon law, in part cf 
rules of domestic or strictly German growth, which were got 
at by comparing the different local systems in the way of 
ab{ traction and induction. This common law was resorted 
to in cases for which the local laws or customs of the dif- 
ferent States did not aflbrd a solution. Now the Prussian 
code was not intended to codify all the law obtaining in 
Prussia, but only this subsidiary common law ; leaving the 
codification of the different laws obtaining in particular 
parts of the Prussian dominions to a future opportunity. 
This was all tliat it intended, and this is all that it has 
performed. And altlwuigli the code luis now been in force 
for nearly half a century, none of the local laws of any 
districts of the Prussian dominions have yet been codified, 
except those obtaining in a very small part of that kingdom, 
the district called East Prussia. 

I may also observe that, by virtue of a provision of the 
code, prwjitfacia or precedents have no authority. The 
Courts are expressly forbidden to guide their decisions by 
the decisions of their predecessors. Consequently, although 
the code is overwhelmed by a quantity of explanation, no 
judiciary law, properly so-called, has been stuck upon it. 
As I have mentioned more than once, all doubtful points of 
law ai'e referred to a Law Commission, who emit a decla- 
ratory law on the occasion of every case so submitted to 
them. The thirty volumes or thereabouts of supplementary 
law which I have already mentioned are, in consequence, not 
decisions on \he code, but acts of authoritative interpreta- 
tion, issued immediately by the government. This at least 
is the theory of the Prussian system. In practice I believe 
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that prmjudicia or decided cases do influence the decisions of 
the Courts. For jt is certain that reports of decided cases 
are published regularly at Berlin; and I can conceive no 
motive, for publishing them if they were not cited in the 
Courts, and did not influence the judgments of the Courts. 
They probably have an influence similar to that which the 
decisions of the English Courts^ are known to have in the 
United States. It cannot be said that the decisions of the 
Court of King’s Bench have authority in New York, but 
they do in fact influence the conduct of the American 
tribunals. The treatises of reputation which appear in this 
country on the law, are frequently republished in the United 
States, with notes by American lawyers. I have myself seen 
a copy of an American edition of Sugden on the Law of 
Vendors and Purchasers. 

* To return to my more immediate subject. The ill success 
of particular codes, admitting their failure to be as complete 
as is afiirmed, would prove nothing against codification. 
Those who would make it tell as an objection to codes in 
general, must shew that the particular codes- in question 
have failed as being codes, or by virtue of the qualities 
belonging to them as codes, not by defects peculiar to the 
codes in question ; defects merely accidental, which care 
and skill might have obviated. This self-evident truth the 
objectors to codification never saw, or disingenuously passed 
over. They first boldly afiirm, contrary to the fact, that the 
French and Prussian codes have completely failed, and then 
infer from the failure, that successful codification is uni- 
versally impracticable. They first misstate or distort and 
exaggerate the fact ; and then, on the fact so misstated or 
exaggerated, they found a sophistical inference. 

The inconsistency of Savigny is here remarkable ; for he 
himself in the very work in which he urges 1;he failure of 
the French and Prussian codes as an argument against 
codification, points out defects both in the conception and 
in the construction of those codes, which, on his own show- 
ing, were anything but inevitable. He treats the authors of 
the French code with merited severity for their gross in- 
competency to their task, yet he brings forward the defects 
in their workmanship as a reason against codification in 
Germany, and against codification in general. He in fact 
argues thus : Here ft a code swarming wi^h^ defects which 
were anything but unavoidable ; defects so gross and flagrant, 
that the authors richly merit the critical lash which I am 
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now mercilessly laying on them : ergfo codes and codification 
are manifestly naught. 

To shew that the objection is untenabie, I shall advert to 
various accidental circumstances which are quite sufficient 
to account for tlie imperfections of the French code, and to 
prove that the objection is the merest sophistry ; I shall 
mainly confine my observations to the French code, because 
its failure is the most remarkable, and because it is the best 
known, or the only one which is known*; to English lawyers. 
Some of its faults are mentioned by Savigny ; others, which 
are more important, he has not mentioned. 

The first glaring deficiency of the French code is the total 
want of definitions of its technical terms, and explanations 
of the leading principles and distinctions upon which it is 
founded. This grievous defect Savigny has not mentioned. 
Without definitions of the technical terms and explanations 
of the leading principles and distinctions, the particular pro- 
visions of the code must be defective and incoherent, and 
its language dubious. For, unless these leading principles 
are habitually present to the minds of the authors, how are 
they to thread with certainty the labyrinth of the details ? 
How can they follow the princii>les to all their consequences ? 
Unless the technical terms are employed everywhere pre- 
cisely in the same meanings, how are they to express them- 
selves without ambiguity But unless the leading principles 
and distinctions are defined, how are those leading principles 
and distinctions to be constantly present to the minds of the 
codifiers in a definite shape ? and unh'ss the technical terms 
are defined, how are those terms to be uniformly employed 
in the same meanings? Again, unless both sets of defini- 
tions are contained in the code itself, the judges and all 
other persons who have occasion to apply it, must be per- 
petually at U loss for the meaning. Although a code may 
be constructed with consummate care and skill, none of its 
detailed provisions can ever be complete in itself : unless 
viewed in conjunction with the other details and with the 
leading principles, a particular provision can have no com- 
plete meaning. Unless, therefore, the code contains a state- 
ment of leading principles as well as details, the code itself 
does not furnish the necessary guides to its own meaning ; 
if those guides exist at all, they exist m dehors of the code. 

Now, of the necessity of explanatioiis of the leading prin- 
ciples and distinctions and of definitions of the technical 
terms, the compilers of the French code had no idea. The 
principles and distinctions they tacitly borrowed from the 
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ancient law, and clothed them in the technical terms of the 
same law, without anjr attention to determining the meaning 
of those terms, under a tacit assumption that it is known 
and certain. Moreover, the French code is not a body of 
law, or is not a body of law forming a substantive whole. 
It is nothing but a loose abstract of the former law, or an 
index to a body of laf^ existing dehors itself. This very de- 
fect in the French code is one principal cause of the fallacious 
brevity which its injudicious admirers have frequently se- 
lected as matter of praise ; forgetting that the brevity which 
arises from incompleteness, in the end leads to unnecessary 
bulk from the mass of supplemental statutes and decisions 
which it of necessity gives rise to. The code is consequently 
defective and incoherent, and is often expressed dubiously : 
and in order to correct its defects and incoherences and to 
\jxplain its meaning, the old law to which it constantly re- 
fers has been let in by the Courts upon it ; and an immense 
body of jurisiinidence (in the French sense of the term) in- 
troduced by the tribunals, obtains as law by the side of it. 
From the original defect in the conception of the code, this 
was a necessary consequence : but it might manifestly have 
been obviated. 

The Prussian code has the same vice. Being based on 
the Eoman law, it refers throughout to the principles and 
distinctions of the Eoman law, and borrows the technical 
language of that system, without the requisite explanation of 
the import of that language. A knowledge of the Eoman 
law, and of the other systems of law previously obtaining in 
Germany, is still a necessary preliminaiy to a study of the 
code. The code has not superseded completely the old sub- 
sidiary or common law which it was intended to supplant. 

It is remarkable that the authors of Justinian’s compi- 
lations, in spite of their general incompetend^, had some 
notion of the necessity of explaining in the code itself, its 
leading principles and distinctions, and defining its technical 
terms. The compilers of the French code seem to have had 
no such idea at all. J ustinian, if we judge from the prefaces 
to his compilations, intended those works to supersede the 
law of which they were bungling abridgments ; and he 
accordingly forbids the judges thereafter to resort to the old 
law or to the old law authorities. To render needless this 
recourse, he has hit hpon two devices. The first of these is 
an attempt, though executed very imperfectly, to insert 
definitions of certain leading terms : the last title but one 
of the Pandects is de verhorum signiAcatione. The second is 


69- 


XXXIX 


So tho 

PruHsian 

code. 



^94 


Law: Sources and Modes. 


X^ix attempt to define certain of the legal rules {regulcB j'wris) 
which run through the whole law. Anothp means was also 
taken to render reference to the previous law unnecessary : 
this was the insertion in the Pandects, and in various places 
in the code, of much historical matter ; much similaa* matter 
is also left in the excerpts, for the clearer understanding of 
those excerpts. This historical matter is unskilfully in- 
serted, and has often been confounded by modem com- 
mentators with the imperative part of the law; whereby 
they have been led to imagine the Pandects to be more 
inconsistent than they really are; fancying they found 
antinomies where they are indeed two contradictory laws, 
but where one only is inserted as law ; the other is only 
referred to as an historical fact in order to explain something 
else. 

It may be said, that it is impossible to give in the codS 
itself explanations of the leading principles and distinctions, 
and definitions of the technical terms. My answer is, that 
it i undoubtedly difficult, but it cannot be impossible; for 
the principles and distinctions must exist somewhere : and 
the terms must have a determinate meaning, which it must 
be possible to find ; and though the principles and distinc- 
tions and the meanings of the terms may be imbedded in much 
other matter, they may be extracted and put into an abstract 
shape. 

the Frui^^ After all, the alleged ill success of the French and Prussian 
Sian and codes is greatly exaggerated. They at least give a com- 
pendious, though a defective, view of the old law ; they have 
grossly ex- cleared it of a load of inconsistencies and much reduced its 
aggorated. though they have not superseded it completely. If any 

Frenchman or German of the requisite knowledge is asked 
whether the code, even as it is, be preferable or not to the 
law in its previous state, he does not hesitate to say that it 
is greatly preferable, and that the quantity of litigation 
arising from doubt as to the law is very greatly diminished. 
I know this to be the opinion of several Frenchmen who are 
in every respect competent witnesses, and I never met with 
any German practitioner who did not laugh at the objections 
m^e to codification by the professors in the Universities. 
The truth is that in Germany the enemies of codification are 
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not the practising lawyers, but (what one would not have 
expected) the^tkeorists ; chiefly the prdfessors of the Roman, 
the Canon, and the old German law : partly no doubt from 
attachment to the systems of law with which they are con- 
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versant, partly from fear lest the demand for a knowledge of 
that old law migh^ he superseded, if codes were introduced ; 
a fear, I believe, wholly unfounded as far as regards the 
Eoman law, and the history of German law. It is obvious 
that no instructed body of lawyers will ever confine them- 
selves to the study of a code, how perfect soever it may be. 
Unless the history and philosophy of law were well under- 
stood, no good code could possibly be constructed : and unless 
those branches of knowledge continued to be studied, a good 
code, even when constructed, would infallibly deteriorate. 

Another defect of the French code is pointed outbySavigny . 
It appears from the Cmiferences or discussions in the Council 
of State upon the project of the Code, that it was not the 
design of the compilers to make it a code in the modern 
sense of the term, that is, a complete body of statute law. 
In those discussions, they refer perpetually to various suh- 
sidia with which it is to be eked out. Of these suhsidia, as 
of the work itself which they were engaged in, they had 
no definite notion : but in the main they intended that 
where the code should not be found sufficient;, the Courts 
should decide by what they called usage and doctrine : that is, 
the customary law previously obtaining within the resort of 
the particular Court, and tliQ jurisprudence commonly followed 
by former tribunals within that same resort. To shew the 
indefiniteness of their notions, I shall mention some of the 
suhsidia which are referred to in their discussions. 1. Equite 
naturelUy loi naturelle. 2. The Roman law. 3. The ancient 
customs. 4. Usage, exemple, decisions^ jurisprudence. 5. 
Droit commun. 6. Principes generaux, maximesy doctriney 
science. It thus appears that they intended to leave many 
of the points which the code shoula lave embraced to usage 
and doctrine : that is, to the tribunals is guided by usage and 
doctrine y not by the code itself. This .a’ose partly, no doubt, 
from a leaning in favour of the old institutions in which 
they had been trained up, but chiefly from loose conceptions 
of the nature of a code. Thibaut, who, though a strong 
advocate of codification, entertains a boundless contempt 
for the authors of the French code, says of them that when- 
ever they fell upon a subject which they knew not how to 
handle, they left it to jurisprudence : that is, to the old law 
previously obtaining, to such new dispositions as the Courts 
might thereafter inttoduce, or to the merejarbitrium of the 
tribunals. How, then, is it possible for any candid person to 
argue, that when the very authors of the so-called French 
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code did not intend to make it a code which should supersede 
all other law, its not having done so is ^ proof that what 
they did not attempt cannot be accomplished ? 

Monstrous In my future Lectures, when treating of the law of persons 

and of things, and other questions of arrangement, I shall 
^the* poiiit out the principal defects in the details of the code, 
French and the ignorance of the jjrinciples rfnd distinctions of the 
r^Md^to Koman law which it evinces. At present I shall mention 
law monstrous example of this ignorance. Without a dis- 

tinct conception of the distinction between jura in rem and 
jura in personam^ or (as it was expressed by the classical 
jurists) between dominia and obligationes, no clear conception 
can be formed of the general structure of the Roman Law, 
or indeed of what must necessarily be the structure of 
any body of law whatever. Now, as Savigny remarks, the 
authors of the French code have never conceived this dis- 
tinction at all, or at least have never conceived it in its 
whole universality, but only here and there in particular 
instances. The darkness, confusion, and iiicolierency which 
have been introduced by the want of a clear conception of 
that distinction, is scarcely conceivable. Among other 
blunders into which it has led the authors of the codes, they 
have adopted the antiquated and false doctrine which I have 
mentioned in a fonner Lecture about titulus and modus acqtii-- 
rcndi, and have spoken of property as being the consequence 
of obligations^ a profundity of ignorance the more unpardon- 
able because a mistake of the same kind had already been 
committed in the Prussian code. By the authority of the 
Chancellor Von Kramer, overruling Suarez (the man of real 
capacity among the framers of the Prussian code) the head 
of contracts had been stuck into dominium y under the erro- 
neous notion that every acquisition of property is preceded by 
amodm acqi?irendl ; that is, obligationes had been stuffed into 
the opposite department of dominium or property. This 
blunder had been so much commented upon by German 
writers, that the compilers of the French code ought to have 
been thoroughly acquainted with the merits of the contro- 
versy. But, knowing nothing about the matter, instead of 
clearing up they have only thickened the confusion. 

Extreme Another and a perfectly sufficient reason for the defects of 

wWch^he French code is the extreme haste with which it was 

French drawn up. Thf original projet was prepared, in little more 
dra^ro ^p. than four months, by a commission consisting of Tronchet, 
Mall6ville, Portalis, and Bigot-Preameneu ; it was then sub- 
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mitted to the Council of State, where it was discussed 
article by article. But it is obvious that the examination it 
received in the debates of this numerous body, many of 
whom were not even lawyers, could have no tendency to 
correct the vices in the original conception. The Council 
of State had in fact no notion whatever of the technical part 
of legislation. Accordingly, while many pages and chapters 
in the Gonf fences relate to legislative points of hardly any 
importance, scarcely the slightest notice was taken of many 
most important questions of arrangement and expression. 
In the case of a code, as of everything that should be sys- 
tematic, the excellence of the first conception is everything ; 
and no alteration in the mere details can cure vices in the 
original conception. 

Of the profound ignorance of the authors of the code on 
the subject of the Eoman law, on which the then existing 
French law was wholly founded, and of which in truth the 
code itself is little but a rechauffee, Savigny mentions nume- 
rous instances. They had indeed a superstitious venera- 
tion for the Eoman law, but they knew scarcely anything of 
it: what they knew was derived solely from Justinian’s 
Institutes, and from the various.popular compendia which for 
the most part follow the Institutes. And this accounts for 
many of the defects of the code. It explains their having 
passed over many highly important questions of law, because 
these did not fall within the scope of that institutional 
treatise, or of the many popular expositions founded on it. 

As I remarked, no code can be perfect ; there should 
therefore be a perpetual provision for its amendment, on 
suggestions from the judges who are engaged in applying it, 
and who are in the best of all situations for observing its 
defects. By this means the growth of judicia^ law expla- 
natory of, and supplementary to, the code, cannot indeed be 
prevented altogether, but it may be kept within a moderate 
bulk, by being wrought into the code itself from time to 
time. In France this has been completely neglected ; a fact 
which would of itself suffice to account for the alleged failure 
of the code. An endless quantity of judiciary law has been 
introduced; acts of the legislature and ordormances of the 
King issued by authority of the legislature, have been 
emitted from time to time separately; but there has been 
no attempt to work^them into the body of the code. So 
with the Prussian code. The Novels or new*^ constitutions, 
and the acts of authentic interpretation emanating from the 
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Law Commission exist in a separate state ; there has been 
no attempt to work them into the code, or to amend it in 
pursuance of them. ^ 

The accidental defects which I have now mentioned, as 
well as others which I shall advert to hereafter, and many 
on which I shall be silent, account for the partial failure of 
the Prussian and French yodes, not co mention that this 
failure has been grossly exaggerated. ' ‘After all, these codes 
are great improvements on the former state of the law. 

I now proceed to notice the objections which have been 
particularly urged by Savigny, in his treatise Yom Beruf^ 
etc. (on the Vocation of our Age to Legislation and Juris- 
prudence). The professed purpose of this work is, as I 
have already mentioned, to prove the inexpediency, not of 
codification in general, but of codification for a part of 
Germany, and especially of a code proposed by Thibaut. So 
far, therefore, as the work is in keeping with its professed 
purvose, it does not apply to codification in general or in the 
abstract, but to codification, and to a specific scheme of the 
codification at a given place and time. So far, the warmest 
partisan of codification might assent to Savigny’s con- 
clusion without renouncing his own general views. But 
while pursuing this ostensible purpose, Savigny eiu ploys 
many arguments which either directly or obliquely impugn 
codification considered generally or in the abstract; and 
so far as this is the case, his work falls within the scope of 
my present examination. I advert to these arguments on 
account of the attention which is due to whatever emanates 
from a man of Savigiiy’s genius and learning, and because, 
if his objections can be answered completely, those of 
other and inferior persons may safely be dismissed without 
notice. 

Savigny is not absolutely an enemy to codification, as 
the purpose of his book proves ; for if he thought he could 
prove generally that codes are good for nothing, he would 
scarcely insist upon arguments peculiar to that particular 
juncture. He is himself an advocate for a code, even in 
Germany, to a certain limited extent : he holds a code to be 
expedient, if it could be confined to the codification of the 
existing law, without affecting to anticipate future cases. 
Tliis is in reality an admission almost of the whole question. 
Most of the partisans of codification would be extremely 
well con^ient to have a concise and clear description of the 
law actually existing, and actually applied to past cases 
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which description would of course be applicable to all future 
cases resembling those past ones. Savigny thus gives up 
almost the whole Question. As to the anticipation of cases 
which have not actually arisen, nor resemble any which 
have actually arisen, it is impossible that any code can 
include them completely; but judiciary law is in a much 
worse plight for thispwrpose than a code ; for the reason so 
well stated by Sir ^muel Romilly, namely, that judiciary 
legislation is neces^rily extremely narrow, being confined 
to the very case on the occasion of which the rule is in- 
troduced, or to cases proximately or closely resembling that 
case.* Although the judicial legislator may see at the very 
time a variety of analogous cases, which he might provide 
for by a complete law, he is obliged to confine himself to the 
narrowest possible generalisation. It is, therefore, clear, 
that although a code cannot exhaust all future cases, judi- 
ciary law is in this respect more imperfect still. 

Savigny himself suggests one of the best arguments for 
the possibility of codification, by shewing that one of its 
greatest difficulties is not insurmountable. . In arguing 
against codification in Germany, he is led to examine the 
worth of the law now obtaining which a code would super- 
sede. This law is mainly founded on the Roman law; and 
he is thus led to speak of the Roman law. In speaking of 
this legal system, or of the portion of it which was made by 
the writings or opinions of jurisconsults, and which is known 
in Germany by the distinctive name of Pandect law, he is led 
to admit and praise its coherency. Although it was made 
in succession by a series of jurisconsults continuing for 
more than two centuries, each of these jurisconsults was 
so completely possessed of the principles of the Roman law, 
and they were all so completely masters of the same mode of 
reasoning from and applying those principles, t'dat their suc- 
cessive works have the coherency commonly belonging only 
to the productions of one master mind. Leibnitz and others 
had remarked, that of the forty jurisconsults (or thereabouts), 
of excerpts from whose writings the Pandects are composed, 
the passages from any one are so like those from all the 
others in manner and style, that it is impossible from inter- 
nal evidence to distinguish them. Leibnitz expressed this 
by rather an odd phrase, borrowed from the Roman law 
itself, calling them fwrtgihle persons : res funqibiles being the 
technical term for articles which are bought* and sold in 
gmere, not individually. Each of these writers was master 
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hH€T. of the Boman law in its fall extent ; each had the whole of 
its principles constantly present to his mind, and could 
argue down from them and apply them With the greatest 
certainty. Now this suggests an answer to the greatest 
difficulty about codification. For the greatest practical dif- 
ficulty in accomplishing it is, that the code cannot possibly 
be made by one mind; and if madetby a number, would 
probably not be coherent. ^Now if the production of a suc- 
cession of jurisconsults, filling two centtiries, possesses per- 
fect coherency, d fortiori it is possible that a body of law 
may be equally coherent if produced by a number of persons 
working in concert, provided they be as fully masters ef its 
principles, and as capable of arguing from them and applying 
them, as the Eoman lawyers were. Such a set of persons 
would be in a much more favourable position for producing 
a homogeneous and consecutive whole than persons working 
in a disjointed and unconnected manner. 

But in spite of Savigny’s admission of the expediency 
of f odification in a limited sense, and his suggestion of a 
ground for believing it to be practicable, many of his argu- 
ments are directly, and still more of them obliquely, aimed 
at codification in general. I have already adverted to two 
of these : the impossibility of anticipating all future cases, 
and the alleged failure of past attempts at codification. All 
the remainder of his arguments are equally fallacious, and 
some of them almost too ridiculous to mention. 

One is the assumption that no determinate leading prin- 
ciples will be followed consistently by the makers of the 
code, and therefore its provisions must be defective and 
incoherent. This argument applies only where the makers 
of the code are incapable of defining and conceiving dis- 
tinctly and steadily the leading principles of their own sys- 
tem. It applies to the authors of the French code, but, by 
his own admission, not to the Roman lawyers. 

Secondly : he asserts that in an age capable of producing 
a good code, no code could be necessary. Because Papinian 
and the other great juriscorsults who made the Roman law 
were able lawyers, and because good expositions of the law 
have been made by private hands, does it follow that a code 
is useless ? Good expositions, and good judiciary law made 
by able jurisconsults, do not supply the demand for a code, 
though they reader it somewhat less ^necessary. Savigny 
falls into the extreme absurdity of putting expositions of the 
law by private hands precisely on a level with the codifica- 
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tion of it by the authority of the supreme legislature. The - 

exposition may be just as well constructed as the code, but 
the essential diffeAnce will remain, that the one is authorised 
and the judge is bound to abide by it ; the other is no ex- 
pression of the will of the sovereign, and the judge is not 
obliged to follow it : which makes all the difference between 
uncei’tain and certain ^ 

Savigny affirms, contrary to the fact, that during the 
times of the classicfil jurists the want of a code or digest 
was not felt. This assertion is directly in the teeth of a 
passage of Suetonius, quoted by himself at the bottom of 
the very same page, where that author mentions it as a pur- 
pose of Caesar, jus chrilc ad crrtum modmn redigere^ atque 
immciisd diffusdque Jegum coqrid, oidlma quwque et nccessariri 
in pancissimos couferre lihros, Livy also, who lived at the 
beginning of the jieriod of the classical jurists, and Tacitus, 
who, like Suetonius, lived about the middle of the same 
period, speak in the same strong terms as Suetonius of the 
enormous bulk of the law, shewing the want of a code or 
digest to have been g(m orally f(‘lt. 

That a code constructed in an age incapable of making 
a good one, has a tendency to give per])etuity to the ideas 
of that incapable age, may to a certain lirtiited extent be 
true. And this h'ads ino to advert to the strange assumption 
of Hugo and oIIkt enemies of codification, that the code 
wluni made will be unalterable, and will therefore transmit 
to nioi'C eidightened ag(*s the com]a»ratively bad legislation 
of a comparativ(‘ly dark one. 1 cannot understand why any 
such absurd supposition is entertained. 

Another equally absurd argument is this : that all law is 
not in all respects the work of the sovereign legislature, but 
is very generally formed from customs which ^ere rules of 
positive morality anterior to their adoption by the legisla- 
tor. In this there is nothing new ; nothing that has not 
been known at all times. From this, however, some of the 
German jurists infer — I cannot conceive how — that codifica- 
tion itself is bad. 

The idea darkly floating before their minds may be, that 
legislation ought to be governed by actual experience of 
the wants and exigencies of mankind. And here I would 
remark that a great mistake is often made with respect to 
Bentham’s notions of*law. Bentham belongi gtrictly to the 
historical school of jurisprudence. The proper sense of 
that term as used by the Germans is, that the jurists thus 
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designated think that a body of law cannot be spun ont 
from a few general principles assumed a priori^ bnt must 
be founded on experience of the subject! and objects with 
which law is conversant. Bentham therefore manifestly be- 
longs to this school. He has again and again declared in 
his works that the reports of the decisions of the English 
Courts are an invaluable mine of expertence for the legislator. 
The character of the historical school of jurisprudence in 
Germany is commonly misconceived. They are imagined to 
be enemies of codification, because one or two of the most 
remarkable individuals among them, such as Hugo and 
Savigny, are so ; but many others, Thibaut for example, 
are its zealous friends. The meaning of their being called 
the historical school is simply this, that they agree with 
Bentham in thinking that law should be founded on an ex- 
perimental view of the subjects and objects of law, and should 
be determined by general utility, not drawn out from a few 
arbitrary assumptions a priori called the law of nature. A 
fit uer name for them would be the inductive and utilitarian 
school. 

Another strange objection made by Savigny to codification 
is this : He assumes that it is bad, because its effect would 
be to make the necessary defects of the law more visible ; so 
that persons knavishly inclined might avail themselves of 
the bad parts of the law to injure other people. This is a 
mere repetition of the old argument for law taxes, that they 
check litigation. It assumes that the law is inevitably 
uncertain, and that no attempt should be made to secure 
rights, lest, by the abortive attempt, knaves should be ap- 
prised of their hopeless insecurity. The objection moreover 
conflicts with itself ; for if the defects of the law are ren- 
dered morg conspicuous by codification, codification must 
tend to cure those defects. If they are made to stand out 
more clearly by codification, this must tend to their correction. 

Another argument, which none but those who know the 
Germans can appreciate, is this : that if a code could be 
made mechanically and without any difficulty at all, this 
would be a reason for rejecting it. An assumption that 
difficulty is good for its own sake. The merit of removing 
the difficulty is great, ergo it is inferred that a code, if it 
can be made easily, cannot be good. Such an argument 
from such man may well appear astonishing. But the 
truth seems to be that Savigny’s dislike to the codifica*- 
tion is not the effect of his own arguments, or of any argu- 



Codification. 

mentg, but of a natural antipathy to the French (who were 
long hated in Gymany because they behaved infamously 
there), transferred by a natural association from the French to 
their code, and from the French code to all codes. There 
is no more striking example how rash it is to argue from a 
man’s absurdity on (jne occasion to prove his general in- 
capacity. Savigny’s argument^ even as against codifica- 
tion in Germany its^ilf, is null. It rests on the assumption 
that men competent to the task cannot be found : but this 
he onl}*^ assumes, not proves ; and it is inconsistent witli his 
own admission of the desirableness of a code, provided it do 
not attempt to include future cases : but to make such a 
code as he is willing to admit, would be nearly as difficult as 
to make that which he rejects. Further, he himself pro- 
posed that a complete and systematic exposition of German 
law should be executed by the jurisconsults of Germany ; 
and anticipates great advantage from this work, if entrusted 
to competent hands. But the difficulty of systematically ex- 
pounding the law is evidently equal to the difficulty of codify- 
ing it. A code is merely an exposition sanctioned by the 
supreme legislator and by his will converted into law. 

Before I quit the subject of codification, I shall just re- 
mark that one advantage not generally adverted to would 
flow from it ; an improvement in the character of the legal 
profession. If the law were more simple and scientific, 
minds of a higher order would enter into the profession, and 
men in independent circumstances would embrace it, who 
are now deterred by its disgusting character ; for disgusting 
it really is. What man of literary education and cultivated 
intellect can bear the absurdity of the books of practice, for 
example : and many other parts of the law ? Nothing but a 
strong necessity, or a strong determination to ^ get at the 
rationale of law through the crust which covers it, could 
carry any such person through the labour. But if the law 
were properly codified, such minds would study it; and we 
might then look for incomparably better legislation, and a bet- 
ter administration of justice, than now. The profession would 
not be merely venal and fee-gathering as at present, but, as 
in ancient Rome, would be the road to honours and political 
importance. Much, no doubt, of the drudgery of the pro- 
fession would still b^ performed by persons aiming only at 
pecuniary reward, but the morality prevailing*in the entire 
profession would be set, in a great degree, by this high part 
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j^xi’x which would also comprise the practical legislators of 

■ — , — - the community. This would be a highly important con- 
sequence of the simplification of the law: for I am folly 
convinced that only from enlightened and experienced 
lawyers is any substantial improvement of the law ever to 
be hoped for. 
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T)N LAW 

CONSIDERED 'WITH REFERENCE TO 

ITS PUEl'OSES, 

AND TO THE 

SUBJECTS WITH WHICH IT IS CONVEESANT: 

AND, IN I'ARTICULAIC, OF THE 

LAW OF THINGS AND THE LAW OF TEIISONS OR STATUS. 


LECTUEE XL. 

Xote . — At tlio time of the publication of the former (‘ilition of tIuLse 
Lectures, it was .supposed hy their late editor that tliis Lecture had Ix'en 
irretrievably lost ; and in a note announcinjj^ the unavoidable hiatu.s, it wa.s 
added : 

‘1 cau hardly hoj)e that any inmnber of Mr. Ainstiji's class still ])08si‘H.se.s 
notes of Ills coiuve. Jhit if any such memoranda are in existence, I should 
esteem myself umler a ^^reat oblip'ation to any g’ontleman wlio \v»juld j)erinjt 
me to see them. — S. A' 

It was, I believe, in Jinswt'r to this appeal, that the very full and clear 
notes of the Course of Lectures pre.<erved by Air. John Stuart Mill were 
furuished by him for the use of the late Mrs. Austin. These notes have now 
been collated with the former edition for the purpose of thejjjresent revisal, 
and it is most fortunate that the present Ijecture, which commences the 
author’s leading division of the maiu part of his suljject, can bo supplied 
from a source so reliable. 

I may further remark here, that the extent of the hiatus in this place was 
not fully known to the late editor. The latler part of Lecture XXXLV 
(as now printed), containing the greater part of the author’s remarks U])on 
codification, and entii-ely omitted from the Lectures as formerly published, 
forms in J. S. AI.’s notes the matter of an entire Lecture of more than usual 
length. The recovery of this Lecture is at the present time also peculiarly 
valuable. — R. 0 . 

• , 

From law considered with reference to its sources, and to the 
manner in which it begins and ends, I pass to law considered 
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Liter, v^ith reference to its and to the subjects about 

' which it is conversant. 

The first great distinction of Law coisidered under this 
aspect, is the celebrated one into the Law of Persons and the 
Law of Things ; or (as I think it ought to be stated), the Law 
of Things and the Law of Persons. 

This distinction maj bt^stated generally (as I have stated 
it in my Outline) as follows ; — 

« 

^ There are certain rights and duties, with certain capacities 
and i'iicapacities to take rights and incur duties, by which 
persons, as subjects of law, are variously determined to certain 
classes, 

‘ The rights, duties, capacities, or incapacities, which de- 
termine a given person to any of these classes, constitute a 
condition or status which the person occupies, or with which 
the person is invested. 

‘ One and the same person may belong to many of the 
c- asses, or may occupy, or be invested with, many conditions 
or status. For example, one and the same person, at one 
and the same time, may be son, husband, fatlier, guardian, 
advocate, or trader, member of a sovereign number, and 
minister of that sovereign body. And various status, or 
various conditions, may thus meet or unite in one and the 
same person, in infinitely various ways. 

^ The rights, duties, capacities, and incapacities, whereof 
conditions or status are respectively constituted or composed, 
are the appropriate matter of the department of law which 
commonly is named the law of jwi'sons — Jus quod ad Personas 
pertinet. Less ambiguously, and more significantly, that de- 
partment of law might be styled the ‘ Law of Status.’ For 
though the term persona is properly synonymous with the 
term stains, such is not its usual and more commodious 
signification. Taken with its usual and more commodious 
Biguification, it denotes homo, a man (including woman and 
child) ; or it denotes an aggregate or collection of men. 
Taken with its usual and more commodious signification, it 
does not denote a status with which a man is invested. 

^ The department, then, of law, which is styled the Law of 
Persons, is conversant about status or conditions; or (ex- 
pressing the same thing in another form) it is conversant 
about persons ^meaning men) as beaKng or invested with 
persons (meaiiing status or conditions), 

‘ The department of law which is opposed to the Law of 



707 


Law of Things. — Law of Persons. 

Persons, is commonly named the Lma of Things ; Jus quod ad 
Res pertinet.^^^ 

This most obscure and obscuring expression may be ex- 
plained as follows : — 

Besy in the language of the Roman law, has two principal 
meanings. It denot€fc, in the fi|st place,, things, properly so 
called, together with personsy acts, and forbearancesy con- 
sidered as the subjects and objects of rights and duties. 
These are called by the Roman jurists res corporales, which 
they define materia juri suhjectay in qua jura versantur ; ea 
quw juri nostro afficiuntury quce tanquam materia ei sunt 
proposita. In the second sense, res denotes what are termed 
by the same jurists res incorporates ; which they define ea quas 
nd jura pertinent ; ut jus hwreditatisy jus utendi fruendiy jus 
tervitutisy ohligationes quocunque modo contractcB,^ 

This division of things into corporeal and incorporeal, 
tangible and intangible, sensible and insensible, arose from a 
tendency which I formerly pointed out, in the Roman jurists, 
to import into their legal system the terms and distinctions 
of the Greek philosophy. In the philoso[)hy of the Stoics, 
the words tangible and intangible were equivalent to sensible 
and insensible. Tangible was not confined to objects per- 
ceptible by the sense of touch, but extended to all objects 
perceptible by the senses. Intangible meant not perceptible 
by the senses. By the Epicureans, the same words appear 
to have been used in a sense precisely equivalent, as is proved 
by the well-known line of Lucretius : Tangere enim et tangiy 
nisi corpuSy nulla potest res ; where the context proves that 
he is not speaking only of the sense of touch, but of per- 
ception by any of the senses. 

The application of the term corporeal things to the 
subjects and objects of rights and duties, and^f the term 
incorporeal things to rights and duties themselves, is re- 
markably unhappy. For though some of the former are 
corporeal, others are as incorporeal as rights and duties 
themselves. Such, for example, are forbearances, which are 
the objects of innumerable rights; but forbearances, far from 
being sensible, are mere negations of actions in pursuance 
of desires and intentions. Accordingly, nothing can be 
more inconsistent than the language of the Roman lawyers. 

They begin by limittn’g things corporeal to tj^^ings properly so 
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called : tliat is, to those permanmt external objects which are 
.. — 1, — not personsy considered as the subjects and objects of rights, 
and to persons considered from the same kspect. These are 
doubtless corporeal. But in the details of their treatises the 
same jurists include in the terms res corporalesy the objects 
of ohligationes {stricto sensu) ; as, for instance, of the obligations 
arising from contracts. m 

In English law, we find the same useless and misleading 
jargon, and employed, as usual, still mofe inconsistently ; for 
in English law the word incorporeal is applied, not to all 
rights and duties, but to certain hereditaments. Heredita- 
ments are divided into corporeal hereditaments and in- 
corporeal hereditaments. But if the hereditament mean the 
right itself, tlnit is always incorpon^al, not less in the case of 
what are called corporeal than what are called incorporeal 
hereditaments. 

If the hereditament mean the subject of the right, the 
subject of an incorporeal hereditament is as corporeal as the 
subject of a corporeal hereditament. For instance, a right 
to tithes is an incorporeal hereditament, and the right is in- 
corporeal ; but so is the landlord’s right to the estate itself ; 
yet that is called a corporeal hereditament. The subjects of 
both rights are the same : the land itself, or its produce ; 
which are of course corporeal. The distinction, in short, is 
totally unmeaning. It cannot be expouhded accurately by 
abstract and general terms. In order to know what is an 
incorporeal hereditament, it is necessary to go through the 
whole list of the rights which the law marks with that name. 
They have no properties in common whatever. 

Now, since the Law of Persons means the law of status or 
conditions, and since res signifies rights and duties, the Law 
of Things was probably so called for the following reason : — 
Being convd»sant with rights and duties as abstracted from 
conditions or status^ or being conversant with rights and 
duties considered in a general or abstract manner, it was 
called the Law of Things, or the Law of Incorporeal Things : 
that is, the department of law relating to rights and duties 
generally y or to all rights and duties except those constituting 
status or conditions. 

The Law of Things in short is The Law — the entire 
• corpus juris ; minus certain portions of it affecting peculiar 
classes of persops, which, for the sake 6f commodious expo- 
sition, are severed from the whole of which they are a part, 
and placed in separate heads or chapters. Such was most 
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probably the origin of the name, which would be of little 
moment if the expression had not given rise to many absurd - 
speculations on tlie appropriate subjects of the two de- 
partments. 

The Law of Persons, then, is that part of the law which 
relates to status or conditions. 

The Law of Things, like the^Law of Persons, relates to 
rights and duties, but to rights and duties considered gene- 
rally and in the abstract; exclusively of the rights and 
duties which are the constituent elements of conditions or 
status. That such was the general conception of the dis- 
tinction by the Roman jurists, is manifest from the order 
adopted in the Institutes. The second book of the Institutes 
opens with words to this effect : 

‘Having treated of the Persons, let us now treat dc 
rebus,’ It then proceeds to divide res into corporates and 
incorporates^ and then treats of rights and duties under their 
various subdivisions. 

It is absurd to suppose that the Law of Persons can 
peculiarly relate to persons, meaning homines or human 
beings ; or the Law of Things to ihinys^ in tlie })roi)er sense of 
the term. They both relate to rights and duties which reside 
in or are incumbent upon men. Each, therefore, relates to 
persons in that proper sense of the term, quite as much as 
the other. Many rights and duties treated of in the Law of 
Persons relate to things projjerly so called : as, fur instance, 
an estate in land belonging to a married woman : and many 
rights and duties treated of in the Law of Things have no 
regard to things proper ; as, for instance, the right arising 
from an obligation io forbear under a contract. 

Much, therefore, of the Law of Persons relates to things 
properly so called, while much of the Law of Jhings does 
not. 

The distinction, therefore, between the Law of Things and 
the Law of Persons rests upon the notion of status or condition. 

The Law of Things is the law ; the corpms juris, minus the law 
of status or conditions. The Law of Persons is the law of 
status or conditions, detached for the sake of convenience 
from the body of the entire legal system. 

The question, therefore, which first arises is this : What What con 
constitutes a status or condition ? suuub.j^x 

The notion is not capable of being fixed wijh perfect ex- condition, 
actness. There are sets of rights and duties, capacities and 
incapacities, which one person might deem to constitute 
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or conditions, while another might refer them to the 
Law of Things. 

After the best consideration which I haVe been able to give 
to the subject, and after an extensire examination of the 
opinions of others, I still find no mark by which a status 
or condition can be distinguished from any other collection 
of rights and duties. f • 

The sets of rights and duties, or of capacities and incapaci- 
ties, inserted as status in the Law of Persons, are placed there 
merely for the sake of commodious exposition. The same 
reason retains many important sets of rights and duties, 
which might form many so-called status or conditions, in the 
Law of Things. 

The sets of rights and duties called condition or status have 
no common generic character which determines what a status 
or condition is. Certain sets of rights and duties are de- 
tached for convenience from the body of the legal system, and 
these sets of rights and duties are styled status or conditions. 

>Speaking, however, generally, the rights and duties capa- 
cities and incapacities which constitute status or conditions, 
bear the following marks : — 

First : universally, or nearly universally, a status or condition 
resides in the party who is invested with it, as being a member 
of a class of persons, not as being that very individual person. 
Singular or peculiar rights may be conferred on a party by a 
•privilege^ or duties or incapacities may be laid upon a party 
by a privilege ; but these are not considered as forming a con- 
dition or status with which he is invested. The reason of 
this seeming caprice has been given in a note to my Tables. 
It is out of the purpose of a body of law to insert in it rights 
or duties peculiarly affecting given individuals. The party 
asserting tliese rights, or endeavouring to enforce these duties, 
is obliged to shew the special act of the sovereign legislature 
which conferred or imposed them ; the claimant must prove 
the rights conferred upon him by the privilege as he would 
prove his rights under a special contract. A privilege is 
rather a peculiar title than a general law of which the tribunals 
take notice. 


rigbts^and Secondly : the rights and duties capacities and incapacities 
duties ca- which Constitute a status or condition, are commonly con- 
siderable in number and various in kind ; or, at least, are 
tuUn^a*^ commonly considerable in number ; so* much so as to impart 
to the party invested with them a conspicuous character, 
p^Yo^the affect him in most or many of his social relations. 
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Such are the rights and duties capacities and incapacities 
of husband and wife, parent and child, guardian and ward, 
master and slave, df an alien, an insane person, or a magistrate. 
Each of these sets of rights and duties modify extensively 
the various relations to his fellow-creatures of the party 
invested. 

But this is no certain mark ^r distinguishing a status or 
condition. For the sake of commodious arrangement a set 
of rights or duties, fif no considerable importance, might be 
detached from the body of the law and placed in a chapter 
apart. Looking at the ends of the distinction between Law 
of Persons and Law of Things, any set of rights and duties may 
be placed in the Law of Persons, if it regard specially a class 
of persons in whom it resides, or on whom it is incumbent. 

Thirdly : the rights and duties capacities and incapacities 
constituting status or conditions, regard specially the class of 
persons by whom the status or condition is borne. There are 
rights and duties capacities and incapacities which have no 
special regard to any peculiar class. Such, for exam2>le, are 
the rights and duties which the law has aniiexed to contracts ; 
or the capacity to enter into a contract, whether as promisor 
or promisee. With the exception of a few classes of persons 
who are legally unable to enter into contracts, or who can do 
so only in a qualified manner, the rights and duties arising 
from a contract may attach to persons of any class. But 
there are also rights and duties capacities and incapacities 
which regard peculiar classes of persons. Such, for instance, 
are the incapacities of infants and married women ; the pecu- 
liar rights of masters and servants, of bankrupts, of magis- 
trates, of soldiers, and of other classes of persons in indefinite 
variety. It is true that these rights and duties capacities 
and incapacities also regard persons of other classes in so 
far as they happen to be related by special ties to persons 
of these peculiar classes. For example, if you contract with 
an infant, the consequences of the contract to yourself are 
modified b}’ his peculiar status or condition and the in- 
capacities which constitute it. Still, though these rights 
and duties capacities and incapacities do not regard eaj- 
clusively persons of the particular class, they do specially re- 
gard such persons. And here, if anywhere, will be found the 
rationale of the distinction between the Law of Things and 
the Law of Persons. ^ ‘Whenever a set of rights and duties 
capacities and incapacities regards specially and constantly 
one class of persons, every person of that class has a status 
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or condition, composed of those special rights and duties 
capacities and incapacities. But those rights and duties capa- 
cities and incapacities which have no peculiar regard to any 
peculiar class, are matter for the Law of Things. That such 
is the import of the distinction, as it is commonly drawn, I 
would not affirm ; but such it must be, if* the distinction 
mean anything determinate# * 

On the whole, then, the marks of a status or condition 
are these : — First, it resides in a person as member of a class. 
Secondly, the rights and duties capacities and incapa- 
cities composing the status or condition, regard or in- 
terest specially the persons of that class. Thirdly, these 
rights and duties capacities and incapacities are so con- 
siderable in number, that they give a conspicuous cha- 
racter to the individual, or extensively influence his relations 
with other members of society. This last property is, I 
think, not essential : and would not be regarded in a body 
of law rationally constructed. 

Having stated the distinction between the Law of Things 
and the Law of Persons, I shall proceed to state what ap- 
pear to me to be the uses of the distinction : the statement 
of which will throw additional light upon its nature. But 
I have first an observation to make. 

Any rights and duties, not singular, or peculiar to a 
specific or determinate individual, are properly determined 
to a class of ])ersons. For example, the rights and duties 
arising from a contract, are determined to the class of coa- 
tractors. The rights and duties arising from a mortgage, are 
determined to the class of mortgagors, and to that of mort- 
gagees. If wo liked, we might place the rights residing in, 
and the duties incumbent upon, these classes of persons, in 
the jus person arum, and deem them to constitute status or 
conditions. 

But we must consider, in order to clear up this difficulty, 
that classes of persons are of two kinds ; first, classes which 
might comprise persons of any description, or nearly so ; no 
persons being necessarily excluded, except some classes la- 
bouring under a special incapacity which would itself consti- 
tute a status : secondly, classes which can only comprise per- 
sons of one given description. For example, whatever be his 
other characters, any person may be^ a contractor. None, 
except person^ *who, being under twenty-one years of age, 
are infants by the English law, are under incapacity to con- 
tract. Bights and duties belonging to the Law of Things, 
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are of a large and miscellaneous class, having no special 
regard to peculiarities of position; they regard equally oil 
persons, pefeons in a special position, and under a 

peculiar incapacity. The rights and duties, for instance, 
which arise out of a contract, regard all contractors, and 
though contractors are a special class, there is scarcely any per- 
son who may not beloftg to tha^class. I ought, therefore, 
to have added to the distinguishing mark of a status, t\mi the 
class itself must not* be such that it may comprise any, or 
nearly any, person whatever. Classes possessing a datu.^ 
or condition are classes which ca7i 07ihj comprise a part of 
the community; as husbands and wives, masters and ser- 
vants, parents and children ; any or all of whom may be pro- 
misors for promisees, mortgagors or mortgagees, contractors, 
and so on. 

This observation is, I think, an answer to Mr. Bentham, 
who, I am forced to admit, appears to me to bo inconsistent 
and obscure in all he says on this subject. The difficulty of 
dealing with the word chisa, on account of its ambiguity, 
creates the whole difficulty of the case. By taking the word 
claims in its widest sense, we might throw the whole body of 
law into flie Law of Persons : but that was not the object of 
those who have taken the distinction : they wished io s(‘parato 
the rights and duties specially affecting portions of the com- 
munity from rights and duties of more general interest. 

I now proceed to the nsrs of the distinction. 

The Law of Things is that department of the corpus juris 
which regards rights and duties capacities and incapacities, 
considered in a general or abstract maniK^r : that is to say, 
as abstracted from the rights and duties capacities and in- 
capacities constituting conditions or status. The Law of 
Persons is that department of the entire body o^ law which 
in concerned with conditions or status. 

Now, although the idea of status or condition is essential 
or necessary, and must exist in every body of law, the division 
of the corpus juris into Jus Personarum and Jus Rerum is 
not essential or inevitable. It is adapted as being commo- 
dious ; as being a good basis for the arrangement of the corpus 
juris. But it is easy to conceive arrangements founded on 
principles altogether dissimilar. The main advantages of 
this division seem to me to be these. 

First: in the Law*of Things, or the Law,of Things In- 
corporeal, or the Law of Rights and Duties, or The Law 
generally, all which can be affirmed of rights and duties con- 
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manner the status of an infant modifies the general pro- 
visions of the law on the subject of contracts ; and if this 
is not intelligible to him he refers to the title ^ Contracts ^ 
in the General Code. The operation is analogous to the 
logical process of laying a species on a genus. By adding 
the properties peculiar to the species, to those common 
to the genus, we obtain ^'le whole essence of the species, 
or all the properties belonging to it. The general matter 
which forms the jm rerum, is related tb the matter of the 
several chapters constituting the jura I'tersonarum, as the 
genera of logicians are related to the species under them. 
By the generic name all the proj^erties which are common 
to all the species or narrower classes included in the genus, 
are marked at once ; the peculiar properties of each species 
are marked afterwards by specific names. So in the jus 
rerum, the rights and duties capacities and incapacities 
common to all parties, or which have no peculiar reference 
to any separate class, are described once for all ; and the 
right -i and duties capacities and incapacities which refer 
peculiarly to classes of persons, are placed in codes or 
chapters respectively appropriated to those classes. In 
each opei*ation there is a sort of clasvsification or of ab- 
straction ; in each the effects are comprehension brevity and 
clearness. 

Not to exaggerate, however, the effect of this separation 
of the body of law into the General Code and a number 
of special Codes, in rendering the law cognoscible, I must 
observe that a complete knowledge of any of these separate 
parts implies a knowledge of the jvs rerum of which they 
are only a modification, and requires therefore a knowledge 
of that immense whole which it modifies. In the example 
which I have already made use of, that of an infant entering 
into a contract, it is obvious that we must know the general 
nature of contracts, and the rights and duties annexed to 
them, to enable us to know in what manner those rights and 
duties are modified by the peculiar status of an infant. 

A second possible division is the following: — The jus 
p&rsonamm might be rejected, and the sets of special pro- 
visions relating peculiarly to special classes, not collected 
under appropriate chapters, but appended to the more 
general provisions which they modify and control. For 
example, unde» the head of husband^and wife, we find the 
provisions specially affecting married persons, detached from 
the description of the right of property and the effects of 
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contracts in the Grcneral Code. But the special chapter 
might be expunged, and the special matter which it con- 
tains might be appended to that general description. On 
this principle of arrangement the Code might be as concise 
as on the esteemed and ancient one of the classical jurists. 
But brevity and clearness in the exposition of the general 
principles would be last ; for ijp every principle, all the 
modifications it receives from the peculiar position of every 
particular class musif be appended ; and the peculiar law 
of each class being scattered eveiy where through the Code, 
the class could not easily find their own peculiar law, but 
must pick it out bit by bit ; not finding it collected to their 
hands. 

The division into jus 2>^^rso7ia7'um and jus rerum combines 
the advantages of both these adverse methods. Like the 
one, it enables all classes to find easily the law peculiarly 
affecting themselves ; like the other, it presents in a con- 
nected series those principles of the law which arc common 
to all classes. 

These, however, are not so much the advantages which 
the division has produced as those it wowld produce if its 
principles were clearly and strictly pursued. By the Eonian 
lawyers, as for example in the Institutes, the special law of 
2 :)articular classes is often j^laced in the Law of Things : and 
the same in Blackstoiie, in the French C^ude, and in almost 
all the other compilations of lawyers. Hence the question has 
been much agitated, whether the jus personamm of the Roman 
lawyers ivas properly the law of status (or the description 
of the rights and duties, capacities and incapacities con- 
stituting status ; ) or merely a description of the facts or 
events by which status is invested or divested. Whether 
for instance, under marriage all the rights and duties 
peculiarly affecting husbands and wives, were intended to 
be inserted, or merely marriage itself, the incident by which 
the status arises, with the modes by which marriage may 
be dissolved. The truth is that the authors of the distinc- 
tion have not been consistent. Sometimes they inserted in the 
jus personarum descriptions of the rights and duties com- 
posing the status^ while in other cases they simply described 
the investing and divesting facts, reserving the description 
of the rights themselves for the Law of Things. 

If, therefore, we take* the distinction not as^t would exist 
if its principle were steadily and consistently pursued, but 
as it stands in all existing bodies of law, it is impossible to 
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twT. I now will examine certain definitions of status, with cer- 
tain definitions of the distinction founded on the idea of 
Certain status, which, in mj opinion, are thoroughly erroneous, and 
SiUona l>ave engendered much off the obscurity wherein the idea 
«f ito<B*** distinction are involved. 

and of ilie According to a definition of status^ which now (I think) is 
(£ded exploded, but which was f%-merly cui^yent \rith modem civi- 
Wea^*be * Status est qualitas^ cujus ratione homines diverse jure 

tween jm utuutur.^ ^ Exempli gratia,’ (adds Heineccius,,) ^ alio jure 
17 utitur liber homo ; alio, servus ; alio, civis ; alio, peregrinus.’*^ 
rerum, Now a givcu pcrsou bears a given condition, (or, in other 

ueoL dTti- words, belongs to a given class,) by virtue of the rights or 
an Capacities or incapacities, which are peculiar to 

occult persons of that given kind or sort. Those rights or duties, 

(^Moden) capacities or incapacities, are the condition or status with 

dviiiftoh). ^hich the person is clothed. They are considered as forming 
a complex whole : And, as forming a complex whole, they 
are said to constitute a status which the person occupies, or 
a condition, character, or iierson, which the person beai’S. 

But, according to the definition which I am now con- 
sidering, the rights or duties, capacities or incapacities, are 
not themselves the status : but the status is a quality which 
lies or inheres in the given person, and of which the rights 
or duties, capacities or incapacities, are merely products or 
consequences. 

The definition (it is manifest) is merely a case of the once 
current jargon about occult qualities. Wherever phenomena 
were connected in the w^ay of cause and effect, (or of cus- 
tomary antecedence and sequence, or customary coexistence,) 
it was usual to impute the so-called effect, (not to the cus- 
tomary antecedent, or to the customary coexistent,) but to 
an occult quality, or occult property, which was supposed to 
intervene fa the business of causation. 

For example : In the case of volition followed by action 
or forbearance, (which I analysed in a former lecture,) the 
antecedent desire or aversion, with the consequent action or 
forbearance, are really the only entities. But, this not- 
withstanding, a certain entity styled the will (or a certain 
willing will,) is supposed to be ^e cause of the desire or 


‘ ffo7no et persona cnvmmatice sunt pore humano : ast persona est homo cum 
synonyma, at juridicedifferunt. Omnis statu suo c^psideratus. Qui itaquestatum 
quidem persona hpmo ost, sed non omnis non habet, is nec est persona.’ — Heineccii 
homo est persona. Hono est, quicumque Hecitationes, lib. i. tit. 3. 
habet meutem ratione praeditam in cor- 
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aversion which is fruly the cause or antecedent of the con- 
sequent action or forbearance. 

In the case of* a condition or status, the occult quality 
( if it mean anything) is the fait or event from which the 
condition arises : that is to say, through or by which, or 
ratione cujus, the party bears the rights, or is subject to the 
duties, of which the ccftidition is composed. In the case, for 
example, of the correlating conditions which are borne by 
husband and wife, ftie occult quality (if it mean anything) 
is the fact of the marriage : For through or in consequence 
of the marriage (or ratione ejus) the parties to the marriage 
contract ‘ diver so jure ntuninr ; ’ that is to say, they are 
clothed with the rights and capacities, and subjected to the 
duties and incapacities, which distinguish husbands and 
wives from persons of other classes, or which constitute the 
status or conditions borne by husbands and wives. 

But, not content with this homely account of the matter, 
the scholastic jurists innagined a fictitious entity intervening 
between the condition and the fact engendering the con- 
dition : ^ quaUtas ratione cnjas liqmo dlverso.jnre niitur:^ 
an occult quality inhering in the given person, by virtue 
whereof he is clothed with distinguishing rights, or is 
subjected to distinguishing duties. And to this fictitious 
entity, (and not to those rights or duties, or to the fact 
which begets them,) these scliolastic jurists gave the name 
of status. 

Before I dismiss the definition which T am now consider- 
ing, I will remark that the qunlUas in question (assuming 
its existence), will not distinguish a status or condition from 
another set or collection of rights or duties. If the rights 
or duties which constitute a status or condition spring from 
an occult quality lying in the person who bears it, every 
right or duty must spring from a similar quality in the per- 
son who is clothed with the right, or on whom the duty is 
incumbent. For example: An estate in fee-simple, or an 
estate for life or years, is not the effect or consequence of 
the descent from the deceased ancestor, or of the convey- 
ance or demise. It is clearly the effect or consequence of a 
certain occult quality which lies in the tenant in fee or the 
tenant for life or years. It springs from an estate-in-fee- 
giving quality, or an estate- for- life or an estate-for-years- 
giving quality, which resides in the party jvho is clothed 
with the right or interest. As (in the scholastic philosophy) 
a house was burnt by fire, or a block split by a wedge, 
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Lect. through a certain house-burning quality, or a certain block- 
splitting quality, which inhered in the fire or the wedge. 
It is pertinently asked by Thibaut, who, V^rith his usual per- 
spicacity, detects the absuil'dity of the definition, wherein 
the inlying quality of a husband or guardian can consist, 
unless it consists in the fact of the marriage, or in the ac- 
ceptance by the guardian o^ the proffel-ed wardship ? And 
if the marriage or acceptance constitute an occult quality 
inhering or lying in the husband or gtiardian, must not a 
similar quality reside in every party, who, by a contract, or 
by any other fact, acquires any right, or is subjected to any 
duty. 

The supposition that a daim is a quality inhering in the 
party who bears it, has every fault which can possibly be- 
long to a figment. The supposed quality is merely fictitious. 
And, admitting the fiction, it will not serve to characterise 
the object, for the purpose of distinguishing which, the ficti- 
tious quality was devised. 

It is remarkable that Bcntham (who lias cleared the moral 
sciences from loads of the like rubbish) adopts this occult 
quality under a difiTerent name. In the chapter in the Traites 
lie Le(ji>sl(iiion, which treats of Efats (or of st<itus or condi- 
tions,) he defines a status thus : ‘ tin etat domestique ou 
civil n^est qu^une base ulcale, auiour ie laquelle se rangentdos 
droits et des devoirs, et quelquefois des incapacites.’^® 

Now this base uhnU (which is distinct from the rights or 
duties constituting the condition, and also from the fact or 
event by which the condition is engendered) is clearly the 
fictitious quality (expressed in another shape) which, accord- 
ing to the scholastic jurists, forms the stains. 

And the error is the more remarkable, inasmuch as Ben- 
tham in the next sentence but one, tells us, with per- 
fect correctness, that ‘ connaitre un etat, e’est connaitre 
separement les droits et les devoirs qui y sont reunis : ’ im- 
plying that a stains or condition is nothing fictitious or 

Der Ueoriff voniSlatu(son‘iUstrio- anheisohio: mticlic, ein Mandat zu iibtr- 
to) ist so vag, (lass er alien Untevsiehied nehiueii ? als wenn ich erklare, ein Erb- 
zwisclien ju^ persona rum uinlrm/w/ auf- scliaft liaben zu wolleu n. s. w. ? — Tlii- 
hobt. Wodnreh entsteht die QtiaVitiU.dass bant, Versuche, vol. ii. p. 19. 
ieniaud 'Jvior, Mifqisf rat, odor K/wmann "*■ J^tat : A collective name for the ac- 
ist? Doch durch niohts anders, als da- tual and possible rights and obligations 
durch, dass or die Wnrde iind Tutel iiber- of some given person, and for such inca- 
nimnit, undiiie Ehe^Rchliesst. Ist diess parities 'aild exemptions as he may lie 
luehr in der Person liegende Qualitiit, under or enjoy. — Marginal Note in Ben* 
als Avenn ich mich durch einen Vertrug iham, TraiteSy etc. vol. i. p. 294. 
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ideal) but a lot of rights or duties marked by a collective Lki-t. 
name, and bound by that name into a complex aggregate. ^ 

• 

I will briefly remark, before i proceed to the next topic, 
that the status consists of the peculiar rigtds or duties (or 
the peculiar capacities or incap^itiesy) and not of the fact 
or event which is mediately or iin|Qediate]y their legal cause 
or antecedent. For example : The peculiar ^rights and duties 
of husband and wife,«ind not the marriage from which they 
arise, constitute the correlating conditions borne by the two 
parties. 

The absurd definitions of status which I have examined, 
probably arose from neglect of the very obvious truth which 
I now have suggested. 

Through an ellipsis (or an abridged form of expression) 
we ascribe the rights or duties which constitute a status, (not 
to the fact or event which engendered the status, but) to the 
very status of which they are constituent elements. We 
talk, for example, of an action ex statu, or of a right of 
action founded on a status; meaning in truth .(if we speak 
with a determinate meaning) a right of action arising from 
the fact by which the status was begotten. For the right of 
action being parcel of the status, is not the legal consequence 
of the status itself, but (with the rest of tlie status of which 
it is parcel) is the legal consequence of the fact from which 
the status arises. 

The authors, therefore, of the absurd detinitions in ques- 
tion naturally reasoned thus : ‘ The fact or event from which 
a status arises, is not the status itself. Nor is status, conditio, 
or persona, a collective name for an aggregate of rights or 
duties : inasmuch as rights or duties are styled ex statu,^^ 
or are said to be consequences of status. Consequently, there 
must be a tertium quid, (distinct from the fact, ion the one 
hand ; and from the rights or duties, on the other,) of which 
those rights or duties are products or effects. But what is 
tha,t tertium quid ? Why, clearly, an occult quality lying or 
inhering in the person by whom the status or person is said 
to be borne or sustained.’ 

I will also remark, before I proceed to the next topic, that 
the rights or duties which are constituted elements of a status, 
are of two kinds. 1°. Those which arise solely from the very 
fact or event by which* the 'party was invested with the con- 
dition. 2®. Those which arise from the fact 8i>event coupled 
with another and a subordinate fact or event. For example : 
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The right of the husband or wife to the consortium or com- 
pany of the other, (either against the other, or against third 
persons or strangers,) is a right which ai^ses solely from the 
mare fact of the marriage. 1 . But a right or interest of either 
in goods or land acquired the other, is the joint result of 
the co/ma or fact by which Vbhe goods or land were acquired, 
and of the marriage itself/ From that acquisitive fact, the 
right of the husband or wife in the goods or land arises : 
By virtue of the marriage, that right ar interest is so modi- 
fied, that a right or interest in the same subject accrues to 
the other of the two parties. 

Rights or duties which arise solely from the fact engen- 
dering the condition, are said to arise ex statu immediate. 
Those which arise from the fact engendering the condition 
coupled with another and subordinate fact, are said to arise 
ex statu mediate. The latter are also said to arise from those 
capacities or alnlities which are immediate consequences of 
the fact engendering the condition. For without the inter- 
vention of the particular and subordinate fact, the fact en- 
gendering the condition does not engender the particular 
right or duty ; It merely engenders a capacity or ability to 
take or incur a right or duty of the kind, in case a particular 
or subordinate fact of the kind shall happen to intervene. 
For example : By the marriage, the husband (according to 
the law of England) is clothed with a capacity or ahility to 
acquire cJioscs 'in action belonging to the wife. But, in order 
that he may really acquire, in pursuance of that capacity or 
ability, two particular facts, subordinate to the fact of the 
marriage, must necessarily intervene : namely, the acquisi- 
tion by the wife of a chose in action, and the reduction into 
possession by the husband of that same chose in action. 

Rights which arise solely from the fact engendering a con- 
dition, (orc’ights which arise ex statn immediate,) are closely 
analogous (as 1 shall shew in my next lecture) to the rights 
which are styled by Blackstone ^ ahsoliite rights,’ and which 
are styled commonly ‘ natural or innate rights.’ 

Tlie only difference between theim is this ; The former are 
rights which arise solely from the fact engendering a condi- 
tion ; the latter are rights which arise solely from the fa.ct of 
the party who bears them being under the protection of the 
state. By some writers, accordingly, absolute rights, or natural 
or innate rights, are styled, aptly enough, ‘ rights arising sine 
speciali tituloi*^ The only objection to the phrase is this : 
that it applies to rights arising ex statu immediate^ as well as 
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to those more general (and, indeed, universal) rights, which 
are styled natural or inborn. 

• 

According to the definition a status which I now have 
examined, a status is an occult q^lity inhering in the person 
who bears it; Or it is an idml tarn* on which the rights 
or duties, capacities «r incapacities, really constituting the 
status^ rest or repose. 

In the chapter iit the Traites de Legislation, which treats 
of ijtats (or of status or conditions), there is the following 
passage : 

Having said very truly, that ^connaitre un Hat, c’est con- 
naitre separement les droits et les devoirs qui y sont reunis,’ 
Bentham goes on to ask, ‘ iiiais quel est le priiieipe d’ union 
qui les ressemble, pour en faire la chose factice qu’on ap- 
pelle un etat ou une corulitlon"? ’ And to the question which 
he thus suggests, he gives the following answer ; ^ O’est 

ridentite de reveneinent investitif, par rapjiort a la possession 
de cet etatJ* 

It may (I think) be inferred from this answer; that, in Ben- 
thain’s opinion, the following are the tests, or disting tilsJdng 
marks, of a status, condition, or person. 

1, A status is a set or collect i<ni oi various rights or duties, 
or of various caj)acities or ijicapaeities to take or incur lights 
or duties. 2. The rights or duties which are its constituent 
elements, are legal ettects or consequences of ou,c investitive 
fact, of one title or mode of acquisition, or (in the usual lan- 
guage of the Roman lawyers) of one causa or antecedent. It 
is the fact of their springing from a common source, or the 
fact of their arising in common from one antecedent or causa, 
which makes them the collective whole, or the complex 
aggregate, styled a status or condition. 

Now it certainly is true, that a status is a set or collection 
of various rights or duties. And it certainly is also true, that 
the rights or duties which are its constituent elements, are 
legal effects or consequences, mediately or immediately, of one 
and the same title or investitive fact or event. The status, for 
examx>le, of husband or wife, is a set or collection of various 
rights and duties, and various capacities and incapacities : 
All which rights and duties, capacities and incapacities 
arise from the status, mediate or immediate ; that is to say, 
they arise, mediately or immediately, from thq one fact of the 
marriage, or from the one title or causa by which the status 
is engendered. 

But though these two properties belong to everj^ status. 
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Lkct. they are not UhU or charact&ra of a status^ or will not dis- 
tinguish status or conditions from those rights and duties 
which are matter for the Law of Things. « 

For, first, these propertiis belong to every of the aggre- 
gates which are styled by modern civilians universitates juris: 
that is to say, complex sets or collections of rights or duties. 
And though every status {w/iich is not purely burthensome) 
may be deemed a universitas juris, there are many of these 
universities which are not 'esteemed status ; but are always 
inserted (and, I think, properly) in that general department 
of the law which is styled the Law of Things. 

The aggregate, for example, of the rights and duties which 
passes by testament or intestacy to the general representative 
of a dece»i.sed person, has never been deemed a status or con- 
dition, but has always been considered as x^art and parcel of 
the bulk of the legal system. In the institutional writings 
of the Jtoman lawyers, in the French and Prussian codes, and 
in every systematic code (or every systematic exposition of a 
corpus juris) of which I have any knowledge, the rights and 
duties of heirs (or of universal successors to deceased per- 
sons) are placed in the j^is rerum and not in the jus persona- 
rum. And by our own Hale and Blackstone, (the only sys- 
tematic expositors of our own corpus juris,) the rights and 
duties of the executor and administrator (who are properly 
the hcores testamentarius and the hwres legitimus of the Roman 
Law) are inserted in the general department which they 
style the rights of things, and not in the sx)ecial and exeex)- 
tional department which they style the righU of persons. By 
Hale, indeed, in his analysis of the law, the rights and duties 
of the heir (who, in some respects, though not in all, is suc- 
cessor universalis) are x^laced, inconsistently enough, in the 
Law of Persons, as well as in the Law of Things. 

Now tire aggregate of rights and duties, which devolves 
by testament or intestacy to the general rex)resentative of a 
deceased person, has both the properties (although it never 
is deemed a status or condition) by which, in Bentham’s 
opinion, a status or condition is characterised. For it is a 
set or collection of various rights and duties (and a set or 
collection extremely complex or comx)osite). And the rights 
and duties which are its constituent elements, are conse- 
quences, mediately and immediately, of one and the same 
title ; namely, ^of the testament, and' the acceptance of the 
heritage by the testamentary heir or representative ; or of 
the complex title, or complex mode of acquisition, by which 
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the heritage, in the case of intestacy, passes to the legitimate 
successor. 

And, secondly, ^;he two pro^rties, which, in Mr. Beii- 
tham’s opinion, characterise a l^tus or condition, are not 
even peculiar to those aggregate Jof rights and duties which 
are styled by modern civilians umversitates juri^. They are 
found in most or inany of those numerous rights or duties, 
which, as contradistinguished to universitiefi of rights and 
duties, are deemed particular or singular. For, as I shall 
shew hereafter, the difference between a university or com- 
plex aggregate of rights or duties, and a right or duty 
deemed particular or singular, is not a difference which can 
be described precisely, but is one of the vague differences 
which are styled differences of degree. 

Most rights and duties are not in stidctness singular, but 
are complexions or aggregates of elementary rights and 
duties. And the difference between a right or duty deemed 
singular y and a so-called university of rights and duties, 
merely lies in this : that the former is a less complex, and 
the latter a more complex lot. 

Take, for example, a right, always esteemed singular , which 
is not the most complex of rights of that description : namely, 
the right of dominion or property in a speciticaily determined 
thing: as, a horse, a slave, a garment, a house, a field, or 
what not. It is manifest tliat the right, though deemed 
singular, is truly a collection or aggregate of rights of which 
an adequate description would occupy a bulky volume. It 
consists, for example, of the right of exclusive user or posses- 
sion ; of the right of disposing or aliening totally or partially ; 
of rights of vindication, and other rights of action, in the 
event of a disturbance of any of those primary rights : Each 
of which rights, constituting the right of dornyiion, may 
itself be resolved into other rights which are less complex or 
composite. 

Suppose that the thing, which is the subject of the right 
of dominion, is also pledged or mortgaged, and you get at 
a right in the mortgagor or mortgagee which is more com- 
plex still. For each has jus in reruy not less complex than 
the simple right of dominion, coupled with rights in personam 
availing against the other. And yet this intricate right of 
the mortgagor or mortgagee, is deemed a singular or particu- 
lar right, and not a university of rights^. * , 

The two properties which, in the opinion of Bentham, 
characterise a status or condition, are therefore found in 
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most of the rights which are deemed singular or particular ; 
and which, in every code, and by every private expositor of 
a corpus juris, are placed in the general ‘department styled 
the Law of Things. In thf ^case of every right deemed par- 
ticular or singular, (excepting the elementary rights, which, 
in the last result, are the constituents of all others,) the right, 
in truth, is not particular *or singular, but like a status or 
condition, is a collection of various rights : which various 
rights, like the rights and duties that* are constituent ele- 
ments of a condition, are consequences, mediately or imme- 
diately, of one title or antecedent. 

I have remarked above, that the rights or duties which 
are constituent elements, of a status, are commonly divisible 
into two kinds : 1st, those which arise immediately or di- 
rectly from the paramount and more general title which en- 
genders the status : 2dly, those which arise mediately from 
th.it paramount and more general title, through subordinate 
and more special titles. 

And, at the first glance, I imagined that this was the 
distingiiishing mark of a status or condition. But I am not 
sure, that every set of rights or duties, deemed a status or 
condition, is divisible in that manner. And I am quite 
sure, that universities of rights and duties not deemed con- 
ditions, with sets of rights or duties deemed particular or 
singular, are divisible in that manner : that is to say, some 
of the rights or duties composing the aggregate or set, 
arise immediately from a paramount and more general title 
by which the aggregate or set is itself engendered : whilst 
others arise mediately from that paramount and more general 
title, through subordinate and more special titles. 

For example : All the rights and duties of the English 
executor (who, as universal successor, has properly juris 
universitas) arise in a certain sense, from 07ie complex title: 
namely, the will and probate. But some of his rights and 
duties arise immediately and directly from that his para- 
mount and more general title : whilst others are not en- 
gendered by that paramount and more general title with- 
out the intervention of secondary and more special titles. 
Such, for example, are rights arising from a contract into 
which the executor may enter, touching the effects of the 
testator ; or atright of action arising from an injury done 
to him in his character of executor, and not arising from 
an injury done to the deceased. 
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And tiie rights which are constituent elements of the 
right of dominion or property (always deemed a singular 
or particular right)^are divisible in the same manner. Some 
arise from the conveyance, (or fr|m the other title by which 
the dominion is acquired,) imilpdiately or directly. But 
others arise from the title by Aich the dominion is ac- 
quired, through the ^terventic^i of. a secondary or more 
special title. For 'example : The right of dominion com- 
prises (amongst nunjprous. other rights) a right of vindica- 
tion : that is to say, of restoration to the exercise of the 
right of dominion, if the exercise be prevented by eviction, 
or hindered by any disturbance. But before the right of 
vindication can cornicle tely accrue to the dominus, he must 
be evicted from the possession, or otherwise disturbed in the 
enjoyment. 

A person clothed with a condition, or bearing a person or 
character, has jus in rem (or a right availing against the 
world at large) in the complexion or aggregate of the rights 
which are constituent elements of the status. 

At first I imagined that this might distinguish a status^ 
from the set of rights or duties which are not status. But, 
for various conclusive reasons, I arn convinced that this jus 
in rem over the status itself is not a character or distinguish- 
ing mark by which we can determine what a status is. 

The jus in rem over the aggregate of the rights which are 
constituent elements of a status, is therefore not a character, 
or a distinguishing mark by which we can distinguish status 
or conditions from the sets of rights or duties which are not 
status or conditions. 

For, 1st, in purely onerous conditions, the mark is not to 
be found : a right to a burthen, or to vindicate the enjoy- 
ment of a burthen, being an absurdity. 

And 2dly, the mark is to be found in universities of 
rights, which have never been deemed conditions or status, 
but have been placed by common consent in the Law of 
Things. Such, for example, are the universities or complex 
aggregates of rights which reside in the universal successors 
to testators and intestates. 

3dly, I almost incline to think that the same mark may 
be found in many of the sets of rights which are deemed 
singular or particular. E. g. Eight of dominion would 
seem to import a right in the set or collection of rights 
into which dominion may be analysedt Wh%» the owner 
vindicates his possession he reinstates himself in the enjoy- 
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ment of many separate rights. And what more is done by 
an action ex statu, or by any other action founded on a juris 
universitas P , 

But to this consideratiof'. I must revert hereafter, and will 
not pursue it here. I 

In an excellent treatisef on Jus perfonarum et rerum, which 
occurs in his ‘ Versuche,^ or Essays, Thibaiit of Heidelberg 
states the import of the distinction in the following manner.®^ 

He says that the department of the corpus juris which 
is styled jus pcrsonanim, is concerned ^v^th the differences be- 
tween persons : whilst that department of the corpus juris 
which is styled jus rerum, is concerned with all other matters 
about which law is conversant, and more especially about 
things incorporeal, or about rights and duties. This account 
of the distinction accords exactly or nearly with that account 
of it which I gave in my last lecture. 

But, I think, it will not enable ns to determine with pre- 
cis :on, the subject or matter of the law of persons. 

When he says that this department is concerned with 
the differences between persons, he means by the term 
^ persons,’ homines, or human beings, or he means status 
or conditions. If he means status or conditions, he is right 
in saying that the Law of Persons is concerned with differ- 
ences between persons : for it is concerned with describing 
and distinguishing the various status or conditions. But 
this leaves the main difficulty untouched. For why are 
the sets of riglits and duties, which are detached from the 
bulk of the legal system and styled status or coTiditions, 
so detached in preference to others? Or, in other words, 
what is the common mark which severs the so-called status 
from the sets of rights or duties which have not been 
treated ni> such ? 

And if he means by persons, hommes or human beings, 
the same difficulty presents itself in a somewhat different 
form. It is manifest that those differences between persons, 
which occur in the science of jurisprudence, (or those 
classes of persons which occur in the science of jurispru- 
dence,) are entirely founded on differences between the 
rights and duties, with and to which persons, as meaning 
men, are invested and subjected ; or, what comes to the 
same thing, they are founded on those differences between 


*• Thibaut, Versucke, etc. vol. ii. pp. 5, 6, 7, 9, 21. 
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tli6 fftcts a*iid circumstaiices toucliiiig or concorning porsoxiS) 
which make it necessary to determine differently certain of 
their rights and ijuties. Whence, for example, the class of 
infants, or the difference betwein infants and other classes 
of persons ? Why, clearly fro™ the rights, duties, and in- 
capacities, which are peculiar tf infants : or, what comes to 
exactly the same thii^g, from tlat youth and inexperience, 
incident to infancy, which renders it necessary to arm and 
protect infants with# those peculiar rights, duties, and inca- 
pacities. 

This is admitted by Thibaut himself : who says, ^ The Law 
of Persons is concerned with differences between persons : 
not, however, absolutely ; but only in so far as the differences 
between persons influence their rights and duties.’ 

Now, as I remarked in my last Lecture, there is no right 
residing in several persons, and no duty incumbent upon 
several persons, which might not be made the basis of a class 
of persons. Every right or duty (excepting a right or duty 
peculiar to a specifically determined individual) might deter- 
mine the persons clothed with it, or the persons subject to it, 
to a kind or sort. Insomucli that the possible classes of per- 
sons are as numerous as the possible differences between 
rights and duties. 

Why, then, arc only certain classes of persons made the 
subjects of the Law of Persons? Or, (what is the same ques- 
tion put in another form,) why are certain sets of rights and 
duties inserted in the Law of Conditions, whilst others are 
not deemed conditions, and are not detached from the bulk 
of the legal system ? 

Thibaut may probably mean, that the Law of Persons is 
not concerned properly with status or conditions, but only 
with the titles or facts by which status or conditions are 
invested and divested : the description of stat^ or condi- 
tions, or of the rights or duties which are their constituent 
elements, being remitted to the Law of Things. This ques- 
tion, on which I touched in my last Lecture, I shall examine 
in my next. 
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For Savigny’s conception (£ order or method which is ob- 
served by Gains and Justiniaijfin treating the Law of Things, see 
Vom Beruff etc. p. 66. 


1 


Ver7n6fffn8rechl: i e. jus fac^tatum ; 

ttio law of riirhts and duties ; or 
the law of things incorporeal. 


The law of ‘ dingliche The law of ‘ Obligationen,’ 

Recht/fi/ (lommidy ox jura in personam, 

jui'fi m 7'e?ri, ox jura 
realia. 

The two passages in his Vmn Bmtf, pfr. pp. 98 and 66, are un- 
fortunately the only parts of his works in which Savigny has in- 
timated bis opinion concerning the method of the Institutes.®® — 
See aide, p. 719. 

The legal relations betwH^en private persons, apart from the 
political sanctions by which those relations are maintained, is the 
subject-matter of Civil Law. 


Civil Law. 


Law relating To things, To obligations, 

to persons. {jus in 7'e.) 

The consideration of these branches of Civil Law, should be 
preceded by a review of the various Status or Conditions : i.e. of 
the different capacities of different members of the society ; or, 
in other words, of the varying clusters of rights and obligations 
of which they arc severally susceptible. 

Amongst the ancients the distinctiems between the various con- 
ditions were much broader than amongst the moderns ; with 
whom almo.^ every legal incapacity is founded upon a correspond- 
ing physical one. 

Of the various conditions or statues, some are the creatures of 
government ; others would exist without government ; although 
the rights and obligations of which they severally consist would 
in that case be merely moral. 

These various conditions constitute the subject-matter of the 

These lectures were written before The extract here made appears to 

the publication by Savigny of his ' Sys- have been intended by the author rather 
tern des heutigen rbmisehen Rechts,’ in as a paraphrase of the passage in Falck, 
which this subject is*hscu8sed. Seevol. than an expression of his own views.— 
i. § 69, p. 393. * ■ R. C. 



Status furtlur considered, 

law whicli relates to persons ; although it is more espeeiallj con- 
versant with domestic or quasi-domestic conditions. — Marginal 
Note in Falcky p. 47, ^27. 


Das Personen-Recht soli von d<|i Verscliiedonheiten dor Por- 
sonen handeln ; aber natiirlich nicht unbedingt, sondem nur 
Bofern, als diess auf die Verschiedenheit der Rechte und Verbind- 
lichkeiten Einfluss hat. Das Saehenrecht soil von Sachen han- 
deln, und muss wieder in zwei Theile, Lehre von den kbrper- 
lichen, und Lehre von don unkdrperliclien Sachen, zcrfallon* 
Zu dem letzen Theil geliort die ganze Materie von den Rechten 
und Verbiiidlichkeiten, well diese Arten der unkdrporlit^hen 
Sachen sind. Das Personen-Recht soli sich also rait alien dem 
Juristen wichtigen Vcrsehiedenheiten der Personen, welcho koine 
Rechte und Verbindlichkeiten sind, beschiiftigen ; das Sachen- 
recht mit Sachen, und besonders mit der Einen Art derselben, 
den Rechten und Verbindlichkeiten. — Thibaut, Yersnclie ilher einzelne 
Theile der Theorie des Redds, vol. ii. p. G. 


LECTURE XLir. 

STATUS FUETHEE CONSIDERED. 

In tlie Lecture before the last, I explained or suggested the 
import of the distinction between the Law of Persons and 
the Law of Things: Meaning by ‘the law of persons,’ the 
law of status or conditions, or the law of persons as denoting 
status or conditions : And meaning by ‘ the law of things,’ 
the bulk or mass of the corpus juris as abstracted from status 
or conditions, or the Law minus the law of status. 

That such (stated generally) is the import of this celebrated 
distinction, appears from the short exposition of it which I 
then gave, and also from the passages from Savigny and 
Thibaut, which I read in my last lecture. 

Having stated the import of the distinction in question, 
and adverted to the idea of status, (which is the basis of the 
distinction,) I proceeded to examine certain definitions of 
the distinction and of the implied idea of status, which in my 
opinion are erroneous or defective, and have engendered much 
of the obscurity wherein the idea and tfie distinction are in- 
volved. 

VOL. n. 
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to express yourself, when speaMng of the capacities jointly, 
in sentences of suffocating length. And in giving to ‘ capa- 
city,’ the common or generic meaning with which I employ 
the term, I am justified by ^he similar use of the equivalent 
term ^ faculty,’ which is mMe, as will appear immediately, 
by authors of good repute. | 

A similar difficulty arises with regxrd to the term ‘ title,’ 
and the term ^ mode of acquisition.’ We can hardly say, with 
propriety, that a duty arises from a tiile, or that a duty is 
acquired. But yet we want a name for those facts or events 
to which duties or obligations are annexed by the law. 
For we may have occasion to speak of the origin of a rela- 
tive duty, as abstracted from the origin of the corresponding 
right ; not to mention, that many duties are absolute. To 
obviate this difficulty, Bentham adopts the term ‘ inves- 
titive fact or event,’ and uses it as a common or generic 
expression : that is to say, as denoting any fact, to which 
the law annexes a right or duty. Perhaps he would have 
done better, if he had ventured to use ^ title ’ in the same 
generic sense, or had adopted the ‘ cama ’ of the Roman 
Lawyers. 

It is doubtful whether more uncertainty does not arise 
from the introduction of new terms, the meaning of which, 
of course, will not for some time be understood, than from 
the employment of established terms however ambiguous; 
and whether the writer himself does not, from want of 
familiarity with his own terms, incur considerable risk of 
using them ambiguously. I prefer to adhere to the estab- 
lished terms, and in the pithy language of Hobbes snuff them 
with apt distinctions and definitions, and when, being snuffed, 
they give light, then to use them. 

As not ''unconnected with the present matter, I will here 
make a remark, which may be very convenient to those who 
may happen to look into German books in anywise concern- 
ing law. 

Wlien I speak of the subject o f a right, I mean not the 
person in whom the right resides, but the thing (strictly 
so called), or the person, over, in, or to which, the person 
entitled has the right : Supposing (I mean) that the right be 
one of the rights which are rights to things or persons. For 
an obligatioy oi^jus in personam^ is not a right to a thing or 
person, but to acts or forbearances from a person : And 
even many of the rights which avail against the world at 



Suijects of Rights, what. 

large, are not rights to persons or things, hut merely rights 
to forbearances from persons generally. 

But in the language of the German jurists the sybjeci 
of a right, is the person who hai^the right, or in whom it re- 
sides. And they employ the term subject in the same manner, 
not only with regard to rights,|but with regard to duties, 
capacities, and incapibities. In their language, the party 
who has the capacity, or who lies under the duty or inca- 
pacity, is the 8^ihject\>f the same. 

For various reasons it appears to me, that my own use 
of the term is the usual one, and is justified by many ana- 
logies. With these reasons, I will not trouble you. But 
I will add to the explanation which I now have given, that 
this their use of the term subject partly accounts for an ab- 
surdity of theirs to which I have alluded in my published 
lectures.^* 

Now I think it extremely probable, that they were led 
into this strange jargon by that use of the term subject to 
which I have referred. Inasmiich as the person having fit- 
right, is the subject of the right, the term llecht^ as meaning 
a right, must (they fancied) have something to do with the 
subjectivity of Kant: And, of course, the op2)osed Ilecht, 
which means (mo, must also (they fancied) have something 
to do with that objectivity which Kant contradistinguishes 
to subjectivity. 

It is manifest that the terms are completely misapplied. 
In the Kantian language, subjective existences are either 
j)arcel of the understanding, or ideas which the understand- 
ing knows by itself alone. They are pretty nearly, if not 
exactly, the ‘ ideas gotten by reflection ’ which are opposed 
by Locke to ‘ ideas gotten by sensation.’ And in the lan- 
guage of Kant, that exists objectively, which lies without the 
understanding, or which the understanding knows oy looking 
beyond itself. 

Now, admitting all this jargon, it is clear that the two 
terms, objective and subjective, are not applicable respec- 
tively to law and rights. For, though a right resides in the 
person, and so may be analogous to subjects of consciousness, 
most of that which a right necessarily implies, is, as to the 
person, objective. The law giving him the right, (which 
according to themselves, is objective,) together with the re- 
lative duty which the law imposes upon others, are not in 
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him, or pa/rcel of him, but are as completely external to 
him, as an object of sensation is external to the percipient 
mind. ' 

It is really lamentable that the instructive and admirable 
books which many of the German jurists have certainly 
produced, should be rend/^red inaccessible, or extremely 
difficult of access, by the thick coa? of obscuring jargon 
with which they have wantonly in crusted their n ecessarily 
difficult science. * 

From this digression concerning capacities and incapaci- 
ties, I revert to the definition of a status, which is the proper 
subject of the present examination. 

According to that definition, a status or condition, or a 
person as meaning a status or condition, is a capacity or 
ability to take rights, or to incur or become subject to 
duties which the law confers or imposes upon the person, 
as meaning the homo or man. In Miihlenbruch’s Doctrina 
Pa7idecta/mm the definition is given thus : 

^Personam (qumquidem a personando dicitur) potestatem 
juris vocamus ; sive facultatem et jurium exercendorum et 
officiorum subeundorum, hominibus jure accommodatain et 
velut impositam. Ex quo intelligitur, quid sit, quod per- 
sona abjudicetur iis, qui aut prorsus nullo aut valde imper- 
fecto gaudeant jure, 

According to a definition of jus personarum., which is 
equivalent to the above definition of persona or status, the 
law of persons is concerned with the capacities of persons 
(as meaning men) to take rights or incur duties; or it is 
concerned with persons (as meaning men) in so far as they 
are capable of rights or duties. 

This definition of status (with the equivalent definition of 
jus personarum) is liable to the following, amongst other 
objections. 

1st. There are capacities which are common to all per- 
sons, who either completely, or to certain limited intents, 
are members of the given society political and inde- 
pendent, or subjects of its sovereign government. Every 
person, for example, whether free or slave, citizen or fo- 
reigner, adult or infant, married or unmarried, trader or 
not trader, has a capacity (unless he be excluded completely 
or nearly fronfi ♦all legal rights) to purchase and acquire pro- 
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perty in such outward things as are necessary to the susten- 
ance of life. Granting, then, that a condition xb a capacity, 
its being a capacity will not serve to characterise it ; seeing 
that there are capacities which &re not conditions. A con- 
dition regards specially persons of a given class, and can- 
not consist of aught wliich regr^rds indiiBPerently all or most 
classes. • 

2dly. There are many conditions which consist mainly, 
not of capacities, b«it of incapacities. The condition, for 
example, of the slave, consists mainly of incapacities to take 
rights : The condition of the infant freeman, of incapacities 
(mainly or wholly imposed upon him for his own benefit) 
to take certain rights, and incur certain duties. Nay, 
there are, I believe, conditions (though I cannot recollect, 
at the moment, a condition of the kind) which consist en- 
tirely of disabilites : of incapacities to acquire certain 
rights of which persons generally are capable ; or of exemp- 
tions from certain duties to which persons generally are 
liable. 

3dly. As I remarked in my last Lecture, and shall explain 
a little more fully hereafter, the rights or duties, which as 
well as capacities or incapacities, are of the constituent 
elements of most conditions, are divisible into two kinds: 
namely, rights or duties which arise from the status imme- 
diate, and rights or duties which arise from the status 
mediate. In other words of the rights or duties which are 
constituent elements of the condition, some arise solely and 
directly from the general and paramount fact which engen- 
ders the condition ; whilst others arise from that general 
and paramount fact, through a particular and subordinate 
fact. For example : the right of the husband or wife to 
the consortium or company of the other (either as against 
the other, or as against third persons generally^ arises di- 
rectly and exclusively from that fact of the marriage whiph 
clothed the husband and wife with their several but corre- 
lating statxis. But a right or interest of either in goods 
acquired by the other, arises from the fact of the marriage, 
through the title or causa by which the goods are acquired. 

Now the rights or duties which arise from the stains me- 
diately, (or from the fact engendering the status, through a 
subordinate fact,) are consequences of capacities which are 
parcel of the status, and which arise directly from the fact 
engendering the status. But the rights or* duties which 
arise from the status immediately (or which arise directly 
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from the fact engendering the status), are rights or duties, 
and not capacities or faculties ^jurium exercendorum et 
ciorum suheundorvm.* — Wher&ver, therefore, the constituents 
of a status, are divisible irf the manner which I have now 
suggested (and the constituents of most status are so di- 
visible), the status is not a capacity, or a bundle of capa- 
cities, but an aggregate of fights or diities with capacities. 

I remarked in a former lecture, that there are certain 
pre-eminent status which the Roman lawyers seem to have 
distinguished from others by the name of capita : namely, 
1st, status liheriatis (or the condition of the freeman, as 
opposed to that of the slave) ; secondly, status civitatis (or 
the condition of the Roman citizen, as opposed to that of 
the foreigner) : and, thirdly, status familioc : that is to say, 
the condition of being a member of a given family, and as 
such enjoying certain rights, or being capable of certain 
rights. For example : Unless a person were a member of a 
given family, he could not take by succession ah intestato 
from any member of that family. And, by consequence, 
when a man was adopted by the head of another family, or 
when a woman married and thereby became a member of 
her husband’s family, the status familiw (with reference to 
the family quitted) was lost : though a new status familiw 
(in reference to the family entered) was at the same time 
acquired. 

Now a definition of caput (resembling the definition of 
status which I have just examined) is given by many Ger- 
man civilians. They say that a caput is a condition prece- 
dent (Bedingung) to the acquisition of eights : which merely 
means (if it mean anything) that a caput comprises capa- 
cities to acquire rights. — The definition, therefore, is liable 
to one of Ifne objections which I made to the definition of 
a staUis that 1 have just examined. A caput, indeed, com- 
prises capacities ; and, in so far as it comprises them, is a 
condition precedent to the acquisition of rights. But it 
comprises rights and duties arising from the status imme- 
diate, as well as mere capacities to take and incur rights 
and duties on the happening of particular and subordinate 
facts. 

I remarked, in a former Lecture (when explaining the 
various meanin|^s of the term person^ ^^fil ante), that a 
certain absurd definition of the term person arose from 
a confusion of cajnct and status: from a supposition that 
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the Roman lawyers limited the term status to those peculiar 
status which they called capita. I remjirked that those 
three status were probably called capita^ (or capital or prin- 
cipal status^) because they confprised extremely numerous 
and important rights and capacities ; and because the want 
of them implied extremely numerous and important incapa- 
cities. • 

Unless, for example, a man was free (or had the status 
libertatis)y he was excluded from all rights, and was only 
subject and liable to duties. Unless he was a Roman citizen, 
he was excluded very generally from rights, though not from 
all. Unless he was an agnat of a given family, he was ex- 
cluded, in regard to that family, from the weighty right of 
succeeding to its members ab intestato. 

But that the Roman lawyers limited the term status 
to these three capita^ is utterly and palpably false. They 
speak, for example, of the status of a slave who had not, 
and could not have caput : the want of liberty implying a 
want of citizenship, and also of relationship to a family of 
Roman citizens. They also speak of the status of a peregrinus 
or foreigner : of the status of a senator : of the status lesw 
existimationisy or of a status consisting of certain incapacities 
consequent on having been noted or branded by the censors. 
In a note upon status which I have appended to my second 
Table, I refer to various places in the Institutes and Digests, 
wherein the term status is applied to many sets of rights or 
duties, or capacities or incapacities, which could not have 
been deemed status, if the term had been restricted to 
capita. 

But there is one consideration which is quite conclusive. 
In the first book of Gaius’ and Justinian’s Institutes, 
peregrini or foreigners, libertini or freedmen, masters and 
slaves, fathers and children, husbands and wives,* guardians 
and wards, with other classes of persons, are passed in re- 
view: And to the whole book, regarding specially these 
various classes of persons, the common^ title of de personis 
(and in Gains, the title of de conditione hominum also) is 
prefixed.^^ 

Before I dismiss this subject, I would remark, that the 
tria capita are not properly status. 

To describe the rights, etc. of a freeman, and citizen, is 
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Lbot. to describe generally tlie matter of the Law of Things, For 
a freeman and citizen (except in so far as he is excluded by 
special incapacities) is capable of the rights and duties with 
which the Law of Things is properly concerned. To put the 
rights and duties of a freeman and citizen into the Law of 
Persons, were to repeat un^r a head of the Law of Persons 
the whole matter of the contradistingdished department. 

You will find, accordingly, (if you examine any system- 
atic code, or systematic exposition of ‘a cod&x, juris,) that, 
although freemen and citizens are distinguished from 
slaves and strangers, their rights and duties are not con- 
sidered in the Law of Persons. Their rights and duties 
are defined negatively by the definitions of the incapacities 
which are incumbent on slaves and foreigners. If a man 
be free and a citizen, he is capable (speaking generally) of 
all the rights and duties of which a slave and foreigner is 
incapable, and also of all others contained in the Law of 
Things. 

If you look into the tenth chapter of his first book (en- 
titled ‘ Of the People, whether Aliens, Denizens, or Natives’) 
you will find that Sir William Blackstone passes over the 
rights of native-born subjects ^ as being the principal subject 
of his whole treatise:^ though he considers the incapacities 
of aliens, inasmuch as they regard specially a compara- 
tively narrow class, and therefore are fit matter for that ex- 
ceptional department which is styled the Law of Persons. 

I apprehend, therefore, that the rights, etc. of a freeman 
and citizen are not properly a status : meaning by a status, 
(the only meaning which I can possibly attach to it,) a set of 
rights and duties, specially regarding persons of a given class, 
which for the sake of a convenient arrangement, it is expe- 
dient to detach from the body of the legal system. 

It cannot, however, be inferred from what I have now said, 
that the Law of Things contains the rights, etc. of a citizen 
and freeman : or, in other words, that it relates to the status 
of a citizen and freeman. For a citizen and freeman may 
bear many status which consist of rights or incapacities 
peculiar to certain classes of citizens. An infant citizen, for 
example, or a citizen who is guardian, is clothed with pecu- 
liar rights besides those which are matter for the Law of 
Things, and is subject to peculiar incapacities which disable 
him from taking some of the rights "with which the Law of 
Things is concerned. ^ 

A mistake similar to that against which I have ofiPered this 
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caution, is made by M. Blondeau (the Doyen of the Faculty 
of Law at Paris) in his excellent Analytical Tables of the 
Boman Law. divides the cyyus juris into law concern- 
ing ‘ capableSy^ and law concerning ‘ incapahles meaning 
by a ^capdble^^ a Roman citizen mi juris and not in wardship: 
and by ‘ incapahles, all who are incapable of more or fewer 
of the rights of whicSi a Roman citizen sui juris is capable. 
His law, therefore, of capahles, is pretty nearly the Law of 
Things considered is an exposition of the rights, etc. of a 
freeman and citizen. But this division, though extremely 
specious, is false and defective. There is no class of persons 
who are absolutely capahhs, although some are subject to 
fewer incapacities than others. Nor perhaps are there any 
who are absolutely incapahles, although the incapacities of 
some are comparative!}^ numerous. 

It is also manifest that a Roman citizen sui juris, must 
bear many characters or many status : in respect of each of 
which he has peculiar rights and duties, or peculiar incapa- 
cities : as, for example, the character of magistrate, guar- 
dian, patrician, plebeian, etc. And how can these peculiar- 
ities find a place in a department which is concerned (jenerally 
with Roman citizens sui juris ? 

As to the status fa/milim the term status is not properly 
applied to it for another reason : because the peculiar rights 
of which it consists in every system or systematic exposition 
of law with which I am acquainted, are matter for the Law 
of Things. They relate to the law of succession, and cannot 
with any propriety be considered a status. 

Before I quit this subject, I must remark on another ob- 
scuring distinction, which is a great obstacle to clearness of 
conception. This is the division of status or condition into 
natural and civil : or, as Heineccius has it, status ^ui ex ipsa 
naturd proficiscuntur, et status qui ex jure civili descendunt,^^ 
These latter were the tria capita already mentioned. Now 
every status must be civilis; that is the creature of posi- 
tive law: for it consists of rights and duties which posi- 
tive law attaches to some given incident. Nor do the 
phrases suggest any intelligible distinction even as to the 
facts in which the status originates. To be twenty-one years 
of age is not more natural than to be born out of the commu- 
nity. The error arose from the confusion, already adverted 
to, of status and caput, *It was first assumed that these terms 
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were synonyinons ; then the term status was limited to the 
three so-called status which are capita^ and these were called 
status ci/oiles. But finding that there were other differences 
between persons which engendered things looking exceed- 
ingly like statusy civilians called these, fco distinguish them 
from the others, status natuifoles. This was perfectly gratui- 
tous ; the Roman lawyers said nothitfg about it, and called 
many other things status besides the three capita. 

•• 

Having examined various definitions of the idea of statuSy 

the idea of and of the distinction founded on that idea, I will now offer 

of the dfs- ^ suggestions which may perhaps conduct the hearer to 

Unction their true nature, 
betweenjttff mi i • 

perionarum lliough the rights, etc., which are constituent elements 
of a condition, are peculiar to the class invested with con- 
gested. ditions of the kind, it is not true (e converse) that the rights, 
etc., which are matter for the Law of Things, are common 
to ]>ersons of all classes, or reside in or are incumbent upon all. 

For example: All persons are not capable of being con- 
tractors, mortgagees or mortgagors, purchasers, etc. Nay, 
some status consist exclusively, or consist partly, in incapa- 
cities to take or incur the duties which are matter for the 
law of things. 

When, therefore, I said in a former Lecture, that the Law 
of Things is to the Law of Persons, as the genus is to the 
species under it, the expression must be taken with the modi- 
fication now suggested. 

An expression more nearly approaching to the truth is this : 
that the rights, etc. which are matter of the Law of Things, 
must be taken into consideration before we can understand 
the rights, etc. which are constituent elements of any given 
status : Whereas, the rights, etc. which are constituent ele- 
ments of any statuSy need not (generally speaking) be taken 
into consideration, in order to an understanding of the Law 
of Things. They have no necessary currency with the bulk 
of the legal system, and may be detached from it without 
breaking its continuity. This is one principal reason for 
detaching it : for it does not break continuity, and renders 
the exposition of the bulk of the system more compact and 
coherent. 

^ The first reason (namely, that the matter of the law of 
things must be taken into consideration in order to a right 
understanding of almost any status) will account for the diffi- 
culty which I suggested the other night, namely, that certain 


744 


LEori 

XLII 


The true 
nature of 



745 


True Notion of Status. 

sets of rights and duties which would seem to regard specially Lrct. 
comparatively narrow classes, are placed, nevertheless, in the ^ 

Law of Things. TJhey have such a coherency with the bulk 
of the legal system, that if they^were detached from it, the 
requisite continuity in the statement or exposition of it would 
be lost. ^ 

Such, for example, is the bulk of the rights and duties de- 
volving on the heirs of a deceased person. Though this juris 
universitas is not distinguishable from a status^ yet if it were 
not placed in the Law of Things, the inconvenience would 
be incurred which I have already adverted to, since without 
an explanation of these rights, many rights of general interest 
and apparently of an elementary kind, could not be under- 
stood. 

Or, again, A right of unlimited duration (as contradistin- 
guished from one of limited duration), etc. could not be un- 
derstood without an explanation of the law of succession.®"* 

It is true, then, generally, that the matter of the law of 
things must be taken into consideration, before we can under- 
stand the rights, etc. which are elements of any given status. 
Whereas, the matter of any status need not be taken into 
consideration, in order to an understanding of the Law of 
Things. 

This last is, however, not true universally. For the matter 
of many sets of rights, etc. deemed status^ must be taken 
into consideration partly, in order to an understanding of the 
Law of Persons. We cannot, for example, understand the 
law of succession without considering the law of marriage, 
because succession depends upon legitimacy. The truth is 
that each department contains prmcognoscenda necessary to 
the other ; but those contained in the Law of Things are in- 
comparably the more weighty and numerous. 

A consequence of this is that, in different arrangements of 
the corpus juris, the law is variously distributed between the 
two departments. Many sets of rights and duties which by 
some are reckoned status are by others included in the Law 
of Things. By many German expository writers, and by M. 
Blondeau, the law of husband and wife, parent and child, 
guardian and ward, and almost that of master and servant ; 
all the domestic conditions, in short, are inserted in the Law 
of Things immediately before the law of succession, because 
the latter cannot be imderstood without adverijing to them.®^ 
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The arrangement is illogical in this particular case, because, 
^ though certain portions of the law relating to the domestic 

conditions must be known in order to understand the law of 
succession, there need only be certain portions, and the 
balance therefore of convenience inclines to placing this 
department of law in the jus i)er8onarum ; and convenience is 
the only consideration by which thr expositor would be 
guided. Thus, for instance, the exposition of Procedure re- 
quires the consideration of the sovereign authority ; but it 
would be absurd for this reason to insert an exposition of 
political status in the Law of Things immediately before the 
head of Procedure. 

On the whole, the two principal reasons for detaching sets 
of rights, etc., from the body of the legal system seem to be, 

1st. That the rights, etc. constituting the status, regard 
specially a comparatively narrow class of the community ; 
and that it is convenient to have them got together for the 
use of that class. 

lidly. That they can be detached from the bulk of the sys- 
tem without breaking the continuity of the exposition. And 
that the so detaching them tends to give clearness and com- 
pactness to the exposition of the bulk of the law. 

And therefore, if to state them would break much con- 
tinuity of exposition, these rights are left in jus reruniy 
though specially regarding a narrower class. 

Where the two conditions concur, the two objects which 
I pointed out in the last lecture are accomplished ; i.e. 1. as- 
semblage of rights, etc. under a common heiul : 2. relief 
of general exposition from special matter. I will not say that 
these are the only reasons, but they are the principal. 

In practice it has not bt^eu usual to detach them, although 
both conditions concur (i.e. though the rights be peculiar to 
a coinparii\ively narrow class, and though detachable without 
breaking continuity) if the rights, etc. are few in number 
and unimportant.-^ 

But this is illogical and unsystematic. They ought to be 
detached, whether numerous or not, if they can be detached 
commodiously. Where a set of rights and duties, capacities 
and incapacities, specially affecting a narrow class of persons, 
is detached from the bulk of the legal system, and placed 
under a separate head for the convenience of exposition, that 
set of rights and duties, capacities aud incapacities, is called 
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a status. And this, it appears to me, is the whole rationale 
of the matter. Though, such is the pother made about 
statusy that nothing but a most laborious inquiry into the 
subject could convince me that there was not more in it. 

It is difficult to state the distinction, because it is a dis- 
tinction suggested by considerations of arrangement, and 
therefore vague. But^he distinction is not therefore useless, 
because not precise : and the same objection applies to most 
attempts at classific^i^ion and arrangement. 

It is important to explain it fully, on account of the ex- 
treme obscurity in which it has involved the science of juris- 
prudence. 

This distinction, too, with that oi jus in ran etjus in per-^ 
sonam (or delicts and obligations) is the principal key to the 
necessary structure of Law. 

I must here explain an apparent inconsistency. In my 
Outline, I say that the idea of status is a necessary one ; and 
I said the same in my last Lecture. And yet I say that a 
status has no certain mark, and that the distinction between 
jus personarum and jus rertim is merely adopted for the sake 
of a convenient arrangement. 

My explanation is this : That the differences (though not 
perfectly precise) which suggested the distinction, do exist 
in every system. 

In every system, there are rights, etc. which concern 
specially comparatively narrow classes, and which can be de- 
tached from the bulk of the system with little or no incon- 
venience. 

In every system there are also rights, etc. of a more 
general interest, or which it were impossible to detach from 
the bulk of the system without breaking its coherence and 
continuity. 

There are therefore reasons in every system for adopting 
the distinction, although it may not be described precisely 
alike in any two systems. That this is true, is proved by its 
almost universal adoption. It is also, I repeat, a strong pre- 
sumption in its favour that Benthara by a sort of instinct 
has been led to a distinction identical with this which he 
treats with so much contempt; his division of the corpus juris 
into the general and the special codes coinciding in principle 
with the distinction between the Law of Things and the Law 
of Persons. 
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Blondeau’s terms suppose that the personf? whom he calls * In* 
capahles ’ are distinguished from those whom he calls ‘ Capahles ' 
only by incapacities.®* But this is an error. Both are capahles 
cmd incapables: each is capable (i.e. would acquire certain rights 
etc. and bo euhject to certain ohligations otc. on the happening of 
certain incidents) of rights and obligations of which the other is 
incapable ; and each is incapable, etc. — Capacity and Incapacity, 
therefore, cannot be made the basis of this distinction. 

Excluding special and political Status as he does, the Law of 
Oapahles is with him Ofjuivalent to the Law of Things ; for it includes 
all the rights, etc. which regard the other classes ; n>j\d patres-fainilias 
(being considered apart from the modifications which special status 
etc. might work upon their priv'ate rights) may bo said to be capable 
of all these rights. The division, however, in truth, is a division 
into patresfamilias., and those who arc not ; jiaires-faniiliaSy in 
abstract, being capable of all etc. 

The rights and obligations of caj)abl(} persons are those which, 
though not belonging to every status, must be taken into considera- 
tion with reference to every status. 

Besides, many of the elements of many status are not incapacities, 
but rights or powers not possessed by other classes : e.g. tutor or 
guardian, magistrate, etc. 

Perhaps there w no man a ‘ Capable — If by capable be meant a 
person invested with all the rights and capacities, and subject to 
all the obligations which are described, or ought to be described, 
under the Law of Things ; certainly there is no one who is capable 
of all the rights and obligations wbicdi arc^ described in both de- 
partments. It may be said of a man that he is not subject to this 
or that incapacity or this or that exemption ; but it can liardly bo 
said of him that be is free from all, or su8ce})tible of none. In fine, 
etwrybodg Indongs to some class. 


Tria capita.'*^'^ 

Quaoritur itaquo, Quid sit Status ? Uesp. Esse qualitatem, 
cujus ratione homines diverse jure utuntur, c.g. quia alio jure 
utitur liber homo, alio servus, alio civis, alio peregrinus ; hinc 
libertas et civitas dicuntur status. Vocatur alias status in jure 
nostro, caput. Status Jurisconsultis duplex cst, naturalis et civilis. 
Naturalis est, qni ah ipsa natura proficiscitur, e.g. quod alii sint 
masculi, alii femiiue, alii nati, alii nascitnri vel ventres. Civilis est 
qui ex jure civili descendit, nti differentia inter liberos et servos, cives 
et peregrines, prttres et .filios-familias. Hinc status civilis triplex 


•• See p. 743, ante. 


" See p. 740, mte. 
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eet ; liberkUis^ secnndam qnam alii simt liberi, alii sunt seryi ; civi- 
tatisy seoimdain qnam alii oives, alii peregrini ; et denique familim^ 
secundtim qnam aliitpatres-familias^ alii filii-familias. Jam ergo 
facile intelligitnr axioma : qaionmqae nnllo horam triam statuum 
gaudet, is non eat persona secandnin jus Romanum, sed reSy qxiamvis 
homo sit — Heineccios, Becit p. 52. 

Hominum jura civilia, qusocauque sunt, tribus bisce tanquam 
involucris continentur : ^ibertate, civitate, familia, qui qaidem status 
appellantur. — Muhlenbruch, D. P. vol. ii. § 214. 


Die biirgerliche Rechtsfiihigkeit ist das, was die Romer capiU 
Oder stattbs nennen. Die Neueren nennen sie dagegen, verbunden 
mit alien durcb die Gesetze erzeugten Eigenscbaften, wovon einzelne 
Recbte abhangen, statits civiUs : die naturliche Recbtsfahigkeit 
bingegen, verbunden mit pbysischen Eigenscbaften, welcbe beson- 
dere Recbtsverb^tnisse zur Folge baben, status naturalis. — Tbibaut, 
System, vol. i. § 3. 

Bentbam (misled by Blackstone and otbers) treats tbe distinc- 
tion of jus perso7iarum et rerum with great contempt ; asking (and 
justly enough) bow things can have rights, or what rights there 
can be which are not rights of persons? Tbe truth is, that a 
distinction suggested by himself nearly tallies with the one which 
he rejects with disdain ; or would tally with the latter, if the Roman 
lawyers had pursued the principle of the distinction consistently. — 
Author's Note, 


For Bentham’s Method, see Table IX. (pifst). 


LECTURE XLIII. 

THE SAME SUBJECT CONTINUED. 

Having endeavoured to settle the import of the distinction 
between jus rerum and juspersonarumy and to define the notion 
of status or condition, on which that distinction is founded, I 
will now add a few remarks, supplementary to the lectures in 
which I have discussed this subject. 

First then: It has been doubted whether the Roman 
lawyers intended to inseVt in the jus personaru/r^ the descrip- 
tion of the rights duties- capacities and incapacities of which 
status or conditions are comprised ; or to confine themselves 
VOL. II. , Q 
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to the &cts or events bj which the Biaim are invested and by 
which they are divested. The solution of this doubt is, that 
neither the Boman lawyers, nor those modem civilians who 
have adopted from them the distinction oijUB rerum and per- 
Bonarum^ conceived with perfect distinctness its purpose, nor 
did any of them in the detail of their writings pursue it con- 
sistently. 

Both the Roman lawyers and Sir William Blackstone in- 
consistently inserted in the Law of Things many rights and 
duties manifestly arising ex statu : and the Roman lawyers 
in many cases inserted in the Law of Persons a description 
only of the event which engendered the status^ and the events 
by which it was destroyed : not of the rights and duties of 
which it consisted. For instance. In the Law of Marriage, 
they inserted only the manner in which marriages were con- 
tracted^ the different conditions of a valid marriage, and the 
modes in which marriage was dissolved. In the law of tute- 
lage and guardianship, on the contrary, they inserted not 
only the modes in which the status was acquired or lost, but 
also the rights and duties which constituted it. They had in 
truth no distinct conception of their own purpose, and they 
therefore pursued it in the detail inconsistently. 

Through blending, as they do, the two methods, they lose 
the advantage of the first ; keep the disadvantage of the 
second ; and add a difficulty of their own : i.e. that of obli- 
ging the seeker to look for the peculiarities of status, not only 
under the descriptions of the several rights and titles, but also 
under the (as by them treated) purposeless department of 
jura personarum. 

The next remark which I have to make is more important. 
Roman lawyers divide law, in the first place, into jus 
publicum and jus privatum ; and in their institutional 
treatises they confine themselves principally to jus pri- 
vatum. This they again divide into jus personarum, jus 
rerum, and jm actionum, including under this third head 
the law of civil procedure. This last distinction is also 
adopted in the Commentaries of Sir William Blackstone, 
whose object was more comprehensive, as he treats not 
only of what the Boman lawyers called private law, but also 
of what they comprised under the name of public law, namely, 
the law of political conditions ; criminal law; and the law of 
criminal prqp^ure. ^Both in the Roman lawyers and in Black- 
stone this division is grossly inconsistent; it deviates from the 
object of the distinction between the Law of Things and the 
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Arrangement of Corpus Juris, 

Law of Persons. For according to this arrangement oc- 
tionuniy instead of being considered as a species, is co-ordinated 
with the two geneife. It is manifest that the law of injuries, 
whether civil injuries or criminal, and of the rights and 
duties arising from injuries, and the law of civil and criminal 
procedure, really cons^t of a variety of species belonging to 
those two genera, and should therefore not be co-ordinated 
with jti 8 personarum et rerurriy but distributed under both.' 
All matter contained these departments of law, which re- 
lates peculiarly to any of the classes of persons which have been 
put into the jus persouarum, should be placed in that branch 
of the law. For example, under the status of an infant should 
be placed the description of crimes, civil injuries, civil and 
criminal procedure as modified by infancy. For example, an 
infant, in a great number of cases, is not liable criminally, and 
in a logical arrangement these exemptions would be placed in 
the jus personarum. When an infant sues or is sued, the situa- 
tion of plaintiff or of defendant is filled by his guardian instead 
of himself. This is not properly matter for the jus rerum but 
for the jus personarum^ under the head of infancy. All the 
generalia of the^^is actlonum should be left in theywff rerum^ 
while those parts which have relation specially to particular 
classes of persons, and which can be detached from the bulk 
of the legal syst(?m without breaking its continuity, should be 
placed under the respective heads of the jus personarum to 
which they belong. 

The division therefore of the corpus juris into jus persona^ 
rum, jus rerum, Biidjus actionum is a gross logical error. In 
Blackstone, the error is a consequence of his original division. 
For he does not, like the Roman Iaw3’^er8, begin by dividing 
the law into j'us puhlioum and jus privatum, and this last into 
jus personarum smdjus rerum ; but he divides the whole corpus 
juris into law regarding rights and law regarding wrongs. By 
law regarding rights, he means law regarding injuries, the 
rights and duties arising from injuries, and civil and criminal 
procedure. Having divided the corpus juris into these two 
divisions, and having then divided the first, or law regarding 
rights, into jus personarum and jus rerum, he could not in- 
clude^ in either of these heads the law regarding actions. 
His division is illogical, it being manifest that the law re- 
garding wrongs does not regard wrongs only, but rights 
also, namely, the rights which arise out of wrongs ; as will be 
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* Tiiibant, Versuche, etc.^ vol. ii. pp. 8, 9, 19. 
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Bufficieutly evident to anyone who looks through the third 
book of his Commentaries, and observes the matter of which 
it is composed. % 

The nature of the distinction between public and private 
law I shall advert to in my next Lecture ; when I shall shew 
that it is as erroneous as this distinction of Blackstone’s ; and 
that public law is not one main half oi the corjpus juris which 
ought to be opposed to the otlier half, but a very small por- 
tion of it, which ought to be included in the Law of Persons 
as a subordinate member: and Blackstone, in imitation of 
Sir Matthew Hale, has so included it. I am now speaking 
of public law in its narrower acceptation, for in its larger, 
the whole of criminal law is included in it. Criminal 
law as a part of public law (lativA acceptum) is excluded 
by the Roman jurists from Law of Persons and Law of 
Things. But it ought to be distributed under those two 
departments. 

The next topic to which I shall advert is the order in which 
‘he Law of Things and the Law of Persons should stand 
relatively to each other. If my account of the rationale of 
the distinction is correct, the Law of Things ought to pre- 
cede the Law of Persons ; because the Law of Things is the 
law, minus the Law of Persons, while the Law of Persons 
contains such portions of the law as relate to specific and 
narrow classes of persons, and can be detached from the body 
of the law without breaking its continuity. Consequently 
the general code should come first, and the comparatively 
miscellaneous matters, which are pro])erly a sort of appendix, 
should come last. Accordingly, Sir Matthew Hale suggested, 
and Sir William Blackstone practically adopted, this order. 
It is, however, impossible to sever completely the jus per^ 
sonarum smd the jus rerum from one another. Even the jus 
personarum, though consisting mainly of the narrower posi- 
tions and rules which modify the more general matter com- 
prising the jus reruMy yet contains many positions, which 
must be anticipated before it is possible to explain the Law 
of Things. But the number of the prcecognoscenda in the Law 
of Things is incomparably greater than the number of those 
in the Law of Persons. Although the two departments can 
never be completely disengaged from one another, the student 
must begin somewhere : and he should begin where he will 
require fewe^tp references to what is to come afterwards* This 
topic is not of very great importance ; it regards chiefly the 
logical symmetry of the body of law, ^ 
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I may immediately explain in this place the nature of 
certain rights, which have been confounded by mysterious ' — . — ' 
jargon; namely, these which ars called natural or inborn^ 
and by Blackstone absolute rights. For his ‘ law regarding 
the rights of persons ’ is not the jus personai^um of the Boman 
jurists ; their jus perso^arum is only one species of his law 
regarding the rights of persons, a species which he calls 
^ law regarding the relative rights of persons ’ ; as contra- 
distinguished from another species, namely, law regarding 
the absolute rights of persons, that is, these natural or inborn 
rights. 

I have already observed, that the rights or duties consti- 
tutive of status arise in two ways : they arise ex statu im- 
mediatsy either directly from the general or paramount title 
which engenders status ; or from that general title through 
some subordinate title. The distinction between natural or 
inborn rights and any other rights is analogous to this. 

Natural or inborn rights are those which reside in a party 
merely as living under the protection of the state, or as being 
within the jurisdiction of the state ; if the party have any 
rights whatever, which the Eoman slave had not. Now these 
are exactly what Blackstone called absolute rights. Such, 
for instance, is the right of personal security : the moat ge- 
neral of any. This right is called natural or inborn merely 
because it arises dne speciali titulo ; that is, it resides in a 
party, merely as living under the protection or within the 
jurisdiction of the state ; now this fact having no special 
name, the right seems to arise without any title, and there- 
fore ex lege immediate not requiring to be annexed by the 
law to any investitive event whatever. I agree, however, with 
Thibaut that this is a mistake, and that rights are always 
annexed to some fact or other; but this fact has not received 
any concise name, nor is anywhere described. 

Such then are these rights, and such the origin of the 
name. They are the most general of any ; they reside in all 
who live under the protection of the state or within its juris- 
diction, and reside in them by reason of their living under its 
protection : and are called natural or inborn rights, because 
there is no precise fact, bearing a concise name, to which they 
are annexed by the law. It is manifest that they are not 
natural or inborn ; for they are as much the creatures of the 
aw, as any other legal rights. 

Although the term is applied to rights only, it is equally 
applicable to many duties. There are many duties to which 
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a person is subjected merely by reason of his being under the 
protection of the state, or being altogether, or to certain 
limited purposes, a subject^)f the state. ^Such, for instance, 
are duties towards the government itself ; the duty of ab- 
staining from any act of resistance, of abstaining from any 
act of tumult, and so on. These dutie^are as properly natural 
or inborn, as the rights which are so-called. 

Blackstone here runs into a signal confusion of ideas, 
for he opposes these natural or int)orn rights, by the 
name of absolute rights, to what he calls the relative 
rights of persons. But there are no such things as ab- 
solute rights : all rights are relative ; they suppose duties 
incumbent on other persons. He defines these absolute 
rights to be rights appertaining to them merely as individuals 
or single persons. But I cannot conceive how they can be 
distinguished by ilmt. All or most rights must belong to 
particular persons, and must belong to them as particular per- 
sons. Dominium^ for instance, and all rights arising from 
contracts, come under this description. He further defines 
them, rights which would belong to persons in a state of 
nature ; rights which they would be entitled to enjoy either 
in or out of society. But many other rights are in the same 
predicament. Contracts, for instance, or at least conventions, 
must have preceded society ; or it is difficult to see how 
society could have arisen. No legal right, indeed, would in 
a state of nature be engendered by a convention, but a moral 
right would ; which would be as completely a right as those 
mentioned by Blackstone. And as to legal rights, with which 
alone Blackstone was properly concerned, they, it is obvious, 
can only belong to a man in society. 

Amongst others of these absurdities, Blackstone instances, 
as an absolute right, the right of private property ! A right 
which, it is quite obvious, cannot exist out of a state of society; 
and which is indeed the main object of his second volume. 
The word property is a term of exceedingly complex meaning, 
comprising a vast variety of rights : and he himself includes 
under it all the rights over real and personal property, which 
are described in his second volume. I suppose he must here 
mean by the right of private property, not any particular 
rights of private property but capacities to take rights of pri- 
vate property. But even these do not properly fall under 
this head: fcc:*'many such capacities do not belong to all per- 
sons, certain classes (as, for example, aliens) beijg excluded 
from them. He should have inserted only those rights which 
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necessarily reside in every person who is subject to the state x?iTi 
either generally or to any limited purpose, or who is within ' 

its jurisdiction. • j 

Another error of Blackstone is that of putting those 
absolute rights of persons under the head Rights of Persons 
at all. As residing in all persons, these rights are not 
matter for the Law of Versons, but for the Law of Things ; 
and by the Roman lawyers are so treated. The cause why 
this was overlooked by Blackstone seems to be that in this, 
as in other instances, the rights are not explained by the 
Roman lawyers directly, but only by implication, under the 
head of delicts ; and the explanation nowhere else occurs.* 


Order of Law of Things and Law of Persons. 

Possible simplification. Implication of one status with 
every other, as well as of every status with jus rerum or the 
body of the system : e.g. a married infant, a husband-soldier,, 
a married woman, a trader, etc. But unless the system be 
simplified, lawyers cannot understand all of it. And not 
understanding all, cannot have complete knowledge of any 
part. If it were accessible to ^ all Lawyers, expense and un- 
certainty would be mightily diminished. 

[We have now no Lord Coke. His resemblance to RomaU' 
Lawyers.] 


Queries as to the Outline of the Method.. 

[Should the Law of Things bo preceded by an enumeration of 
the several classes of persons ? Or should this be prefixed to the 
Law of Persons, and only so much relative to status in general 
precede the former, as suffices to illustrate the distinction between 
these two grand divisions ?] 


The Method pursued in the Law of Things should he pursmdt 
under each head of the Law of Persons. {See Outline.) 

In treating of any status (whether generic or specific) the 
rights and obligations, etc. direct or correlated,, which 
grow out of it [or make it up] must be considered in the 

* This, acco^ng to J, S. M.*» notes, it stood in the last tuition. These frag- 
is the end of this Lecture as delivered, ments, altl^ugh less inbture than the pre- 
What follows, consisting of fragments re- ceding matter, seem to be of some value, 
lating to the same subject, is retained as and are at least suggestive.— B. 0. 
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order observed tinder the Law of Things: i.e. Primary 
rights, with their subdivisions of jura m re, jwra ad rew, 
compounds of both, jv/ra^n universitat'^j^j etc.; and vio- 
lations of these primary rights and obligations, with the 
secondary or instrumental rights and obligations by which 
such violations are remedied or prevented. 


Prmcvples on which Rights omd Obligaftons are to he referred 
to this or that Status. 

The rights and obligations, capacities and incapacities, 
susceptibilities and exemptions, which belong to a certain 
class as such (whether such rights, etc. are originally rights, 
etc. of that status, or restorations of jura rerum in deroga- 
tion of the rights, etc. of another status with which it is 
combined), must be considered together. 

E.g. : All that relates to the status ‘ Infancy,* abstracted 
from any other status, must be considered together. All 
that relates to the status ‘ Trader * must also be considered 
together : including thereunder such gmeric rights and ob- 
ligations as infants when traders enjoy or are subjected to, 
contrary to the general rules touching infancy. 

In order to determine the status to which any given right 
with its correlating obligation shall belong, inquire (V) whe- 
ther the obligation exist for the sake of the right, or the 
right for the sake of the obligation : (2°) whether the right 
or the obligation (as the case may be) grow out of, or exist 
by reason of, any, and what, status. Having found that it 
exists as a consequence of the existence of such or such a 
class, treat the right with its correlating obligations, or the 
obligation with its correlating rights, as forming part of (or 
lulling under) the status of that class. 

Under any department of the Law of Persons are to be 
considered not only the rights and obligations peculiar to 
iSie status, but also rights and obligations (generic or not) 
not belonging to the status as modified by it. 


A Bight or Obligation, how it arises out of this or that Status. 

If a right, ^t has a correlated obligation imposed upon 
others. But Inasmuch as this obligation exists Jbr the sake 
of the right, and that, as we have shown, exists by reason of 
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the etahMy it follows^ that the obligation is also a consequence ‘ 
of the atatusy exists for the sake of it, and ought to be treated 
jmiii it. The same reasoning isr applicable to obligations, 
whererer they induce the consideration of their correlated 
rights though existing in others: also to exemptions and 
incapacities. 

The principles which lead to the distribution of the whole 
matter of the law into ‘ Law of Persons and Law of Things,* 
must also determine the departments and subdepartments 
into which the Law of Persons should be div^ided, with the 
order of those departments and of their several subdepart- 
ments. 

1st principle; Separation of that which is peculiar to 
certain classes. 

Staim divisible into (1®) those wliich (though they may 
attach upon any, or upon almost any) are limited to a few ; 
and (2°) those which attach upon every one (at some time 
or other of his life), or which, if not universal, are very widely 
spread. Instances of the first genus; trades, professions, 
government offices, etc. : of the second genus ; the various 
domestic conditions ; of the first species of this second genus, 
infancy, and the filial condition : of the second species of the 
same, marriage and paternity. 

The second genus, as being of more general application, 
should precede the first. 

2nd principle ; From the less to the more composite : 
From those which (to be complete) suppose not the expli- 
cation of other or many status, to those which suppose such 
explication. But qumre if there be any such principle, eas- 
cept in combination with the first. For the modifications of 
the more general by the more special status, it is natural to 
look, not into the first but into the last : e.g. for ‘ Infant 
trader,* not under ^ Infant,* but under ‘ Trader.* Insomuch 
that ‘ trader * supposes an explication of infant.* 


Wherem Status consists. 

The peculiarities of status seem to consist : (1®) In rights, 
obligations, and capacities peculiar to the class; whether 
such rights, etc. be sui generis, or only modifications of others. 
(2®) In peculiar incapacities. (3®) In peculiar conditions to 
be fulfilled or observed before incidents can Ifkve their usual 
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efifect ; But these seem to come tinder the head of peculiar 
rights, obligations, etc., or incapacities; i.e. conditional 
rights, etc. or incapacities.\^ e 

So that wherever a set of persons have rights, obligations, 
etc. peculiar to themselves ; or are incapable of such as are 
common to many others, there is a status : or, in other words, 
the persons are determined to, or conibitute a class. 

Bights, obligations, (and capacities) which are not con- 
fined to one class, do not originate in sfatus. 


What it is that determines a Person to this or that ClasSy or 
what it is that makes the Class, 

1°, The being clothed with actual rights and subject to 
actual obligations, peculiar to persons of the class ; the being 
capable of investment with such peculiar rights, and of sub- 
j action to such peculiar objections ; or the being incapable 
of certain rights and obligations of which persons of other 
classes generally are capable. 

2®. Eights and duties cx speciali tituloy and rights and 
duties immediate ex statuy or arising from the mere fact 
that the party is living under the jurisdiction of the 
Government.^ 

Generally speaking, a right or duty forming a constituent 
element of a condition has been preceded by two events: 
1. The event investing the status, 2. A title specially 
investing the right or duty : e.g. the peculiar right of a 
married woman to land or goods. 

This, however, is not true universally. There are rights 
or duties ex statu immediatcy or arising from the event in- 
vesting the statusy without the intervention of a special 
titulus. Such is the right in rem to the status itself. Such 
too is the right of the father to exact obedience from the 
child, and to punish in case of disobedience. Such too is 
the corresponding duty of the child to render obedience ; 
The right of the child to support ; Certain rights and du- 
ties of husband and wife, guardian and ward, master and 
slave. 

There are rights and duties in or upon all, sine speciali 
tituloy arising from the mere fact of their being within the 

f * 

^ See p. 763, ante. See Table II. note 5, post Note in Outlin6liboat Public 

pp. 72-74, vol. i. ante. 
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jurisdiction of the given sovereign government (unless spe- 
cial incapacity intervened). [E.g. Right to personal se- ' — ^ — ' 
curity, etc.]* Such rights are galled ‘natural or inborn,’ 
because, arising sine speciali titulo^ there is no obvious in- 
vestitive fact. But ill truth, there is scarcely a right or 
duty immediate ex lege^ (Why called so, see Thibaut, Jus in 
rem et in personam.) 

This applies to duties as well as to rights. There are 
many that might be deemed inborn rights besides those 
usually called such : e.g. capacity of an heir apparent or 
presumptive, or before aditio (in Roman law). Here there 
is no special iitulusy but merely a general capacity to take 
a number of rights (merely on the happening of certain 
incidents). 

A right, duty, capacity, or incapacity, which originates 
in status, (or forms a constituent element of a status,) is 
peculiar to persons of the given class ; although it may hap- 
pen to be denoted by a generic expression which comprises 
a right or duty in or on persons of other classes. E.g. An 
infant may be bound in a contract — but subject to con- 
ditions and modifications peculiar to contracts made by 
infants. 

An incapacity (as, to contract, take by purchase, etc.) may 
be common to many classes, as to aliens, persons convicted 
and attainted, infants or married women (in certain cases) : 
but, in each case, the incapacity has something peculiar, in 
extent, ground, etc. 


The Terms ^ Law of Things^ and ^ Law of Persons'^ {with their 

established Equivalents) are insignificant : 

( 

I.e. They give no notion of the purpose of the distinction 
which they are intended to mark. Law is concerned with 
rights and obligations (or capacity or incapacity for them) : 
every right resides in a person, and most rights concern 
things (in the Roman sense) ; every obligation is also imposed 
upon a person, and generally concerns a thing : therefore all 
law is of or concerning persons, and most law, of or concerning 
things.'^ 

* See Blackstone, vol. i. p. 121. Natu- ‘ oatural/ and p. 758' ante. 
ral rights, inborn rights, abfKtlute rights. • See ‘ Method of Ulackstone/ next 

Blad^ne's confusion of meanings of page. 
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^Qetieral and Particular would suffice; but the same 
terms are also used in other senses : namely, to denote law 
which obtains through the whole of any State, as opposed to 
that which is peculiar to districts or places. 

* Law of Things * and ^ Law of Persons ^ (Blackstone) is 
further objectionable for my purpose, because these two 
departments include Delicts, public and private, and Proce- 
dure, as modified by status : an extension, which (though 
absurdly) has not been given to them by others.* It may 
also be doubted whether Law of Things was intended to 
include Jvra ad Rem. 

General or generic Law and Law of Status. 

Law of the summum genus ‘ Persons ^ (or Law directly in - 
teresting, or regarding, all persons) : and, Law directly re- 
garding the several genera and species into which Persons are 
divisible. 


Notks. 

Thefollowing notes entitled ^Methods,’ etc., and frequently 
referi’ed to in this and the succeeding Lectures, were found 
among papers some of which contain matter apparently des- 
tined to be employed in the completion of the Tables. — S.A. 

0 ) 

Method observed by Sir William Blaclistone (vol. i. p. 122). 

1. Law of Porsons and Law of Things, so far as regards primary 
rights and obligations. 

2. (rt ) Law of Civil Injuries — (h) of the rights and obligations 
which thenie arise — (c) and of civil procedure : — abandoning, here, 
the former division into ‘ Law of Persons and Law of Things ; * and 
mingling civil injuries, etc. as unmodified by status (or as they con- 
cern all classes), with the same, as modified by status, 

3. (a) Law of Crimes, etc. : — abandoning again, etc. 

Method as to Sources — Equity and many other branches only 
slightly touched upon (vol. iii. p. 28). 

But Crimes, Special Law, and Public Law are not omitted. 
(See ‘ Public au<^ Special Law.’) 

• • 

» Traits, «tc, v6l. i. pp. 160, 294. 

* See ' Method of the Homan Lawyers and BUekstonc/ pp. 763-767, post. 



Methods. 

Great Buperiority of Blackstone’s method to that of the Roman 
Ixistitntional Writers, the French Code, etc. : — 

1®. In treating ciyil injnries— rigj^ts, etc. delicto privato, and 
civil procedure, each apart from the other, instead of treating any 
one or two of them implicitly with another (vol. iii. pp. 115, 118). 

2®. In treating cnmes — rights, etc. ex delicto publico — and 
criminal procedure, in the same manner. * See Delicts.* 


Remarks upmi the Method observed by Sir William Blackstone. 

Like Gains and the compilers of the Institutes, he has no definite 
purpose in detaching the Law of Persons from that of Things. 
Throughout the Law of Things, much that arises out of status is 
considered. Therefore^ if he intended to make law of persons relate 
to rights, etc. ex statu, he has not adhered to that intention. On 
the contrary, much that relates to status, is considered under the 
law of persons ; so that if he intended law of persons to contain a 
mere enumeration of status, with the modes in which they begin 
and end, he has equally deviated from that. 

[For a fuller account of the Method observed by Sir Wm. 
Blackstone, see Table VIII. 


Rights of Persons as defined by Blaclcstone (vol. i. j). 122). 

Rights of Things : ibid. 

The distinction supposes that Things can have rights. 

This is founded upon a misapprehension of the terms of the 
Roman Law. By jura personarum and jura rerum the Roman 
lawyers intended, not the rights of Persons and Things, but the 
law of or relating to persons, and the law of or relatinir to things. 
This is manifest from Gains, the Institutes, etc. The lormei hav- 
ing divided Jus or Law into jus gentium and jus civile, and having 
shown the various sources of the Roman Law or Jus, proceeds to 
divide that same subject according to the objects or subjects with 
which it is conversant : ‘ Omne jus quo utimur vel ad personas per- 
tinet, vel ad res, vel ad actioues. Sed prius videamus de personis.* 
(Gaii Comm. i. § 8.) And having finished jus personarum, pro- 
ceeds to treat, not of the rights or even of the ‘law * of things, but 
of their Division and Acquisition. 

The misapprehension is founded upon that ambiguity (the ap- 
plication of the same term to law and to one of the consequences 
or creatures of law) from which, as we haAre already observed, our 
own law language is almost alone exempt. (Jus ; Diritto ; Droit ; 
Derecho; Recht.) 
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But tbe distinction as explained in the cited places is not on ^ 
founded upon a misapplication of language, and thereby involves 
the subject in obscurity : — ^i^.is also inconsi^nt with the subse- 
quent exposition which Sir William Blackstone gives of these same 
righfs. According to the terms of the distinction, the Rights of 
Persons are such rights as men have to their own persons or bodies : 
i.e. The right of moving without obs».-ruction by others from 
place to place, subject to limitations imposed by law: and the 
right of freedom from bodily barm, subject to the same restric- 
tion. So that all such rights as a man may have in, over, or to 
external objects (whether other persons or things), ought, in 
pursuance of the same distinction, to have been excluded from the 
rights of persons, and treated of nowhere but under the rights 
of things. 

[Instances from the Commentaries in which Sir William Black- 
stone has treated rights to things under ‘ Rights of persons * (in 
his sense) and conversely. Husband and Wife, Father and Child, 
etc. vol. i. p. 128. Property, p. 138.] 

In consequence of his misapprehension of the term ‘ Rights of 
per. jns,’ ho has treated (Book I.e. 1) rights to life, reputation, 
etc. with tlie obligations to respect them, under the rights of per- 
sons; although, as being common to (‘very fttatus, it is manifest that 
they belong to the rights of things. They are in truth universal 
jura in re mw titulo. 

The Roman Law is free from this eiTor ; its error consisting in 
partially expounding the peculiarities of certain status under the 
^ Jus personaruniy instead of either giving thereunder a complete 
exposition of rights ex statu (cm the one hand), or of limiting that 
department (on the other) to a mere enumeration of status them- 
selves, and of the modes of their investment and divestment. There 
is, however, no mingling of universal and particular rights, etc. 
under that department. 


The Distihctkm betiveen the Jura Personarum ami Jura Rerum, as 
stated by the Roman Lawyers, 

Is not, like that of Blackstone, liable to the objection that things 
are supposed capable of rights. 

It is however liable to the second objection which we have pre- 
sumed to advance against the method of the learned Commen- 
tator. 

Law, aa it relates to.Persons, ought to have been the only sub- 
ject of the first grand division. Instead of this, innnmerablQ^stanc^s 
may be cited in which the law as it relates to Things is therein 
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treated of. The Law of Persons is not confined to a mere enumera- 
tion of staJtmy and a description of the modes in which they begin 
and end. Instances <jf rights, obligatjpns, etc. ez statu, are scattered 
up and down the other departments. 


( 2 .) 

Methods of the Jxoman writers. 

Whether, according to the Institutional method of the Roman 
lawyers, jura ad rein, or obligations stricto sensn, belong to the Law 
of Things ? 

The dispute seems to have arisen from confounding jura in re 
with the jus quod ad res perihict. 

The first belong partly to the Law of Things and partly to that 
of Persons; not being (generically considered) either dependent 
upon or independent of status, but being distinguished by this : that 
they avail against mankind generally. 

The latter was intended to include, not only all such jura In re 
as are independent of status, but also all such jura ad rem as are 
independent of status. Actions being intended to comprise Pro- 
cedure only. 

Proofs : — The annouin^ement of the tripartite division with the 
corresponding method of treatment ; The place occupied by succes- 
sion per uuiversiiatem (sed queore). Sir William Blackstone^s view 
of the subject ; who places Property, etc. and Contnict, etc. under 
a common department : viz. ‘ Rights (or, as it ought to be, Law) of 
Things,’ — This also accords with the opinion of Suarez, who divides 
Law (i.e. primary rights and obligations), in the same manner into 
two departments, * Law of Things and Persons.’ 

The scheme may have been the following : — 

Ist. Rights, etc. ex statu (or perhaps a mere enumeration of 
status). 

2nd. Rights, etc. not ex statu. 


(1.) Jura in re (including (2.) Ju7'a ad rent. (3.) Procedure, 

such an anticipation of jura j 

ad reni as was necessary to | \ 

make Univermtates juris in- ex c : ex d. 

telligible). ^ exq, c: 

ex q. d. • 

But, according to the announcement, Procedure and jus in re (in one of 
which yura ad rem must be comprised) co-ordinate 'sviih jus persmm'um. 
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Want of a generic expression may have led to all the oonfasion. 
Wanting a generic expression to denote the half which it was in- 
tended to oppose to^*tM they have^ co-ordinated its parts 

with personarum, forgetting one of them. 

The effect of the whole is this : They intended (though the in- 
tention was obscure) to divide the whole of Private Law (excluding 
therefrom, not only political status^ but alco professional status and 
the whole of criminal law) into two principal departments ; one of 
which they further meant to divide into three divisions. But for 
want of a generic name wherewith to designate this department, 
they have treated its divisions as if they were of the same rank as 
the other department. And further, through forgetfulness (or for 
some unaccountable reason) they have degraded one of these three 
divisions to the rank of a subdivision of one of the others, leaving 
it uncertain to which they intended to refer it. 

If this were the scheme, ‘ Ohligatio * belongs neither to ‘ Jura 
Rerum * nor to ‘ ActioueSy but is a division (o/i the same line with 
these) either (1°) of the great department, ‘ Law of Rights, etc. 
non ex statu ; ’ or (2°) of the whole of private law (assuming that 
the proper subject of the Law of Persons is a mere enumeration of 
jtatuSf etc.). 


(3.) 

RemarJes upon the method observed by Oaius. 

In pursuance of th«at well-founded distinction between Law of 
Persons and Law of Things which Gaius, in common with other In- 
stitutional writers, has adopted, the main division (according to Ends 
and Subjects) should 'not have been threefold (^still less fourfold)^ but 
twofold ; the matter of the Law of Actions (i.e. civil procedure), as 
unmodified by status (or, in other words, the generalia of the law of 
actions), being included under the Law of Things, and the several 
modifications, under the several status out of which they arise. 

The treatise is confined to Private Law : i.e. all that relates to 
political 8tat?is — to the Sovereign and to the administration of the 
sovereign pow’er — is excluded. No regular account even is given of 
the constitution of Courts of Justice, without which the law of 
actions is not intelligible. 

Criminal Law, or pxiblica judicia (briefly mentioned in the 
Institutes) : i.e. crimes, punishments, and criminal procedure, are 
altogether omitted ; though the greater part of crimes are as much 
violations of private primary rights as the private delicts of which 
he treats. (So also Blondeau, X.) 

The purpose of the distinction between Law of Persons and Law 
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of Things, is not only forgotten with reference to civil procedure ; Lei t. 
but rights and obligations of all other sorts, without distinction to 
their universality or particularity, are pattered up and down through 
the two (or three) firit divisions. If the purpose was to sever Law 
of Persons from Law of Things in the manner supposed, all the 
rights, etc. ex statu should have been put into the former, and it 
should have been placed Jpst. 

If the purpose merely was to enumerate the several Hatus and 
to explain the respective modes in which they begin and end, and 
then to deal with rigftts and their respective modifications ex 
statu in succession (as explained above), the matter of the treatise 
should have been divided in a totally ditierent manner ; and none 
of the Rights, etc. which originate in the several status should have 
been thrust into the preliminary enumeration of them. 

On that supposition, there would have been no such division as 
that into Law of Persons and Law of Things. But the space now 
occupied by what is called the law of persons, would have been 
merely an introductory disquisition on the several status ; — the 
body of the work comprising all rights and obligations; those 
which originate in status^ as well as those which do not. 

Another great defect is, the desultory and defective manner of 
dealiny with delicts. For, first, he confines the term to violations of 
jura in re , only treating ex professo of these : as if violations of 
rights ex contractu and of other ad rem were not just as essential 
to a complete view of the subject. Secondly, ho scatters them 
through that part of the Law of Things which relates to Obligations, 
stricto sensu, or to jura ad rem^ and also through the book which is 
professedly devoted to Procedure ; — thus confounding the matter of 
Actions and Exceptions, etc. with the mode in which these several 
rights are enforced. Violations of jura a*l rem are in the same 
case ; and, as is said above, are nowhere expounded explicitly and 
professedly: being either considered implicitly (under the head ‘Z)e 
Ohligationihus') on occasion of the obligations of which they are 
violations; or explicitly under * actions.' 

Another defect common to G-aius and the Institutes, is the con- 
founding combinations of Alienation and Contract witB Contract ; 
and the placing universitates juris before jura ad rem. See ‘ Com- 
binations oi jus in re and jus ad rem.' 


( 4 .) 

Remarks upon the Method observed in the Institutes. 

Having announced a threefold division ^(and the same objection 
applies to Graius) — Persons, Things, and Actions, the compiler 
makes a fourfold one ; treating under ‘ Things,’ of jura in re, and 
VOL. IT. p 
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Tinder ‘ Obligations,’ of jum ad rent : thus opposing one specks of 
rights and obligations to another (not by names, one of which de- 
notes one species of rights, ^tc. ; and another, another ; but) by 
names the last of which, indeed, has reference to a species of rights, 
but the first of which denotes the subjects of rights. The result 
of this division is, that instead of treating of ‘ Things ’ apart, and 
then opposing one species of rights over tilings (and other subjects) 
to another ; — he indicates things and a species of rights by a name 
which seems to oppose things to rights; and, what is worse, to 
oppose them to a sort of rights. A consequence of which is, that 
jura in re seem to be suppressed. 

Another objection is, that as the obligations which correspond to 
jura in re are not treated of explicitly (but left to be collected from 
‘delicts’), and, on the other hand, the term ‘obligation ’ is used to 
denote jura ad as 'irell as their corresponding obligations, the 
first seem to be rights without obligations, and the second obliga- 
tions without rights, lint this arises from that remarkable defect 
in the Roman law language which I have observed upon above. 

The modes in which jura in re end, are not described. 


( 5 .) 

Method of the French Codes. 

The Law distrihuled under five Codes', viz. : 

Matter of the Civil Code. 

l^Iatter of the Commercial Code. 

Matter of the Code of Civil Procedure. 

Matter of the I^enal Code. 

Matter of the Code of Criminal Procedure. 

Defects : Only so much of the Law of Persons as concerns 
domestic and quasi-domestic Status is comprised in the Civil Code. 
The law which relaU'S to Tmdcrs (and which, for reasons given 
above, ought to enter into the Civil Code under the head of Law of 
Persons) is made the subject of a distinct Code, and opposed, as 
it were, to the law of which it is only a member. It is like divid- 
ing the human body into the right or left arm, and all such parts 
of it as are not right or left arm. 

The administration of the law relating to traders by distinct 
tribunals is itself an absurdity, and not suggested by reason, but 
the work of blind imitation. And admitting that the separation of 
jurisdiction is a good, that is no reason for this mutilation. All 
that is peculiar to traders (tribunal, as well as other peculiarities) 
would, of course^ in a just Corpus Juris/be contained under a dis- 
tinct head ; which is all that is done now ; the Cod^de Commerce 
suf:fposing all other parts of the Code. 
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The rest of the law which relates to Sioim is not in any Code or l.KtT. 
Codes at all : having never, so far as I know, been reclaimed from 
chaos : and being only to be found, ^ither in the Jurisprudetice of 
the tribunals, or in ai immense mass of laws issued from time to 
time without system. 

Civil Injuries are nowhere described ; being merely implied in the 
description of the right| of whicli they are violations, or in the 
description of the Procedure by which the Rights and Obligations 
which they generate are enforced. (Qiiajre.) 

Rights and Obligatiftns ex delicto prioato are, in the same manner, 
established by implication. (Quaere.) 

Crimes are nowhere described apart ; being implicated with, and 
described indirectly in the Code of Punishment or that of Criminal 
Procedure. 


( 6 .) 

Beniham's Ideas of Method, 

‘ General Law and PartIrnlarLaw.' — (TralU's, etc. vol. i. p. 150.) 

Here, the purpose of the distinction into Law of Things and 
Law of Persons, is clearly, though briefly indicated, and well ex- 
pressed : being the purpose of the very distinction between jam 
rerum and jura jiersonannn which he reprobates (pp. 250, 204, 
290). 

IVnal — Civil — Constitutional.-^ (See various meanings of Civil.) 

Confusion of Status (i.e. the belonging to a class having peculiar 
rights, etc.) with the being invested with rights, etc. which arise 
out of a character that may belong to many classes : as ‘ Heritier, 
Vendenrf etc. ‘ V(deur^ Seductenrf etc. pp. 300, 304. 

[According to this plan, all that relates to Contract must bo 
repeated under every status. 

Whore a difference in the law is bottomed in some peculiarity in 
the subject of the right, the difference should be deseflbed under 
the division ‘Things.’ Quaere: Whether any peculiarities of per- 
sons (as subjects of rights) should be considered under the several 
Status^ or under ‘ Things ’ ?] — Marginal Note. 

Idea of treating Obligations expressly and all Rights implicitly. 

Confusion of that part of the Code which treats of Civil Injuries^ 
with that which treats of Criines. 

[Wherever a distinct status is created (whether it be domestic, 
special, or public), the peculiarities (whether rights, obligations, 

• This refers to the following sen- et droit ccftistitutioiinSl, est la plus com- 
tence in Bentbam De tontes ees pltte et la plus commode.*— 
divisions, celle en droit penal droit civil vol. i. p. 161 . 

B 2 
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incapacities, or exemptions) m which it congists^ should not be mixed 
up with the provisions which are generally applicable. It is 
merely because it is expediei^ to treat of these peonliarities apart, 
that a status is created : i.e. that they aie professedly treated 
apart. 

Where the mischievous act by reason of which compensation is 
due from the actor to the sufferer, is no,^ intentional or negligent, 
can it be called an injury or a violation of a right ? Being followed 
by the same consequence, viz. liability to make compensation (or 
restitution), it may, by analogy, be called aA injnry=a quasi-delict), 
as incidents not contracts are called quasi-contracts.] — Traites, etc. 
vol. i. p. 334, Manjinal Note. 

Distinction hcUmoM civil and criminal, pp. 100, 298. 

‘ Chaque loi civile forme un titre particulier qui doit enfin 
aboutir a uno loi penalc.* 

[That is, if the obligation to repair a civil injury be considered 
as a punishment.] — Traites, vol. i. p. 101, Marginal Note. 


The next folio is headed, 

‘lleinarka upon Mr. Btuitlianfs Ideas of Method;’ but the rest is a blank. 
The nature of some of the inUuided ‘ llemarks ’ may be gathered from the 
foregoing hints ; and from the marginal notes extracted from the ^ Traiu^s.’ 
— A. 


( 7 .) 

Method of Falck. 

In Falck, civil injuries are mixed up, as in the Institutes, with 
contracts and quasi-contracts : and (as also in the Institutes) none 
but violations ofjiira in re are directly described : violations of con- 
tract and quasi -contract being either left to be deduced from the 
description of the contract and quasi-contract itself, or being mixed 
up with actions : i.e. civil procedure. 

The Rights and Obligations arising out of civil injuries are 
either annexed to the description of the violations, or are con- 
founded with procedure. 

Crimes, the obligations arising out of them, and criminal pro- 
cedure, are blended together ; though civil procedure is profes- 
sedly treated apart from civil injuries and the rights which they 
beget. 

Criminal Law is placed on the same line with, and opposed to. 
Civil Law ; which is absurd for many reasons. First, to oppose 
(i.e. not merely to distinguish from, but to co-ordinate with) a 
peculiar species of violations, etc. of primary rights, to those 
primary righted and to other violations' of them, etc. is absurd : 
Primary Rights and Obligations being opposed, noL4o a species of 
violations and sanctions, but to the whole of them.^ 
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Secondly, Civil Procedure, being by him separated from primary 
rights and civil injuries, etc. is thus left out of the division into 
Civil and Criminal. And to make it ^ co-ordinate class with them 
seems to be absurd. ^ 

See ‘ Public and Special Law.’ 

See Falck, Jurist. EncycL Einleitung, § 21. 
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[The following is th»passage referred to in Falck. 

‘ Mit Riicksicht auf die angegobenen Hauptgesichtspiinktc wer- 
den sich folgende Theile ergeben : 

* 1. Das Privatrecht niit don Unterabtlieilungen in (a) das biir- 
gerliche Recht, (h) das Kircbenrecht, (r) das Polizeireclit, (d) das 
CriTninalrecht, nnd das Prozessrecht. 

‘ 2. Das (iffentlicho Reclit, zii welchem, gehdren : (a) das Sfcajits- 
recht, (h) das Regierungsrecht, (c) das Finanz- und Camoralrccht, 
nnd (d) das Vdlkerrecht.’ 

In the margin of the same page are the following remarks : — 

Law (or the Science of Law — .hirispnidence) cannot bo expounded 
without dividing it into parts. 

The division most in use is found(*d upon an enumeration of the 
several sorts of Rights: hut, inasmuch as right correlat(*H with ohli- 
gation, an enurn(*ration of the several soi‘ts of Obligations would ho 
just as good a basis for a division. 

Roth Right and Obligation (i.e. legal right and obligation) being 
creatures of Law, the notion of Jiaw (or of a politically sanctioned 
Rule) ought to b(i placed in trout (or to In* made iho puvrfvm 
salints) of a division. 

The ba.scs an^ substantijilly the same. "WIicUkt you divide Law 
as it relates to ditferent subjects, or Rights (with tlioir obligations) 
as tliey relate to those same subjects, your divisions will scverdlly be 
conversant about the same sets of subjects. 

A division, of which each part should exclude the subject of every 
other, is not possible.] • 


( 8 .) 

Method of Hugo. 

1. Opposition of Public and Private Law. 

2. Inclusion of International Law in public law, and treating it 
with Military Status. 

3. Inconsistency of treating Civil Injuries and Rights ex delicto 
prtvatOj as a portion of private law; though be puts Civil Procedure, 
Crimes, etc. under Public. 
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4. The making PoUzeUBecht a distinct department of a system, 
into all the departments of which its matter enters. 

[The portion of Hugo referlfed to, is the ch;,pter called 'Theile des 
Rechta,' in the ^Lehrbuch der juristischen Encyclopedie.’ The following 
comments are copied from the margin.] 

Rights of Action are classed with Obligations ; whilst obligations 
to suffer punishment (which are not more sanctionative than the 
former) are referred (together with crimes .ind criminal procedui*e) 
to Public Law. Civil procedure is completely separated from the 
Rights of Action and the matter for exception, upon which it is 
built. Civil injuries are not considered directly. Sanctionative 
Civil Rights, which are exercised extrajndicially, are forgotten. 
Confusion of Crimes, and their consequent obligations, are classed 
with Criminal Procedure. 

All the other departments into which Law may be distributed, 
are but collections of fragments detached from the two essential 
ones; viz. Law of Things or General Law, and Law of Persons or 
Particular Law. 

Law which is conversant with ])(*rsons as )/<it arranged under 
classes; Law which is conversant with j)ersr)ns as arranged under 
classes, or, in other woi’ds, as invested with Mat ns or conditions. 
The former is analogous to the supremo genus : the latter, to the 
gencm and species which are contained in t he supreme genus. Only 
analogous ; because the Rights, etc. whi(*h are the subject of the 
former, are not all of them canDiion to all cla‘''ses. It vV, however, 
analogous, inasmuch as tin; conshhuntion of it is necessarily implied 
in the consideration of every siatns. 


LECTURE XLIV. 

LAW, PUBLIC AND PRIVATE. 

Having discussed the distinction between Law of Things 
and Law of Persons, I proceed to the connected distinction 
between Public Law and Private Law. 

The term ‘pahLV /aw ’ has two principal signiheations : 
one of which significations is large and vague ; the other, 
strict and definite. 

Taken wij;k its strict and definite signification (to which 
I will advert in the first instance), the term public law is 
confined to that portion of law which is concerned with 
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political conditiom ; that is to say, with the powers rights 
duties capacities and incapacities, which are peculiar to 
political superiors, supreme and sjjbordinate. 

Taken with its ^strict and definite meaning, public law 
ought not (I think) to be opposed to all the rest of the law, 
but ought to be inserted in the Law of Persons, as one of 
the limbs or members bf that supplemental department. 

But before I iu'o#eed to the jdctce which public law (as 
thus understood) ought to occupy in an arrangement of a 
corpus juris, I will touch briefly on two difficulties, which, it 
appears to me, are the only difficulties that the subject really 
presents. 

I have said that public law (in its strict and definite sig- 
iiifioation) is confined to that portion of law wliieli is con- 
cerned with j)olitical conditions : that is to say, with the 
jiowers rights duties capacities and incapacities, which are 
peculiar to political sui)eriors, supreme and subordinate. 

Now, SC) far as public law relates to the Sovereign, it is 
clear that much of it is not law, but is merely positive mo- 
rality, or ethical maxims. As against the monarch pro2>erly 
so called, or as against the sovereign body in its collective 
and sovereign ea2)acity, the so-called laws which detcirmine 
the constitution of the Slate, or which d(‘termine the (aids 
or modes to and in which the sovereign j^owers shall be ex- 
ercised, are not 2)ro2jerly 2>ositivt? laws, but are laws set by 
general o2)inioii, or merely ethical maxims which the Sove- 
reign s[)ontaneously observes. 

In strictness, therefore, much of the 2>ublic law which re- 
lates to the Sovereign or State, is not matter for any portion 
of the corpus juris : understanding by the corpus juris the 
system or collective whole of the positive laws which obtain 
in any society, j^olitical and independent. • 

And, for the same reason, it particularly is not matter 
for the Law of Persons or Status. Por a status or condition, 
properly so called, consists of lajal rights and duties, and of 
capacities and incapacities to take and incur them. And, 
consequently, a sovereign government of one, or a sovereign 
government of a number in its collective and sovereign ca- 
pacity, is not invested with a status (in the proper accej^tation 
of the term) : or it is not invested with a status (in the proper 
acceptation of the term^ derived from the po^tive law of its 
own political community. * * 

But though, in logical rigour, much of the so-called law 
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xuv relates to tlie Sovereign, ought to be banished from 

^ ^ the corpus juris, it ought* to he inserted in the corpus juris 
for reasons of convenience which are paramount to logical 
symmetry. For though, in strictness, it belongs to positive 
morality or to ethics, a knowledge of it is absolutely neces- 
sary in order to a knowledge of the positive law with which 
the corpus juris is properly concerned^ 

The case which I am now considering is one of the nu- 
merous cases wherein law and inorality^’are so intimately and 
indissolubly allied, that, though they are of distinct natures 
and ought to be carefully distinguished, it is necessary 
nevertheless to consider them in conjunction. A description, 
therefore, of the law which regards the constitution of the 
State, and which determines the ends or modes to and in 
which the Sovereign exercises the sovereign powers, is an 
essential part of a complete corpus* juris ^ although, properly 
speaking, that so-called law is not positive law. 

The law of England, for exam})le, cannot be understood, 
without a knowledge of the constitution of Parliament, and 
of the various rules by which that sovereign body conducts 
the business of legislation : although it is manifest that much 
of the law which determines the constitution of the Parlia- 
ment, and many of the rules wliicli Parliament follows in 
legislating, are either mere law imoosed by the opinion of 
the community, or merely ethical maxims which the body 
spontaneously observes. 

So much, therefore, of the law, regarding the Sovereign, 
as is necessary to a due understanding of the corpus juris, 
ought to be inserted in the corpus juris^ although it comes 
not 'Nvithin the predicament of posifive Jaw, And, since the 
law regarding the Sovereign ought to be inserted in the 
Law of Persons, we may say, by way of analogy, that the 
Sovereigii has a status or condition; although a status, jiro- 
perly so called, is composed of legal rights and legal duties, 
or of capacities or incapacities to take or incur legal rights 
and duties. 

And here I will remark, that public law (in its strict and 
definite meaning) is not unfrequently divided into two por- 
tions : comtitutional law, and administrative law: (Staats- 
Recht or Gonstitutions-^RecJit, and Begierungs-Recht), The first 
comprises the law which determines the constitution of the 
sovereign government : The second comprises the law which 
relates to the’ exercise' of the sovereign powers, either by the 
Sovereign or by political subordinates. 
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This division of public law does not tally with the division 
of it into law which regards the of the Sovereign, and ^ 

law which regards the rights an<J duties of political subor- 
dinates. The lattir, indeed, is probably comprised under 
administrative law, but the former does not coincide with 
constitutional law : a considerable portion of it likewise falls 
under administrative taw. A great portion of our parlia- 
mentary law relates to the constitution of the supreme body, 
but much of it only Consists of rules observed by the body 
itself in conducting the business of legislation and of su- 
preme government, which is properly administrative law. 


The second of the two difficulties to. which I have ad- Difluuity 
verted, is the difficulty of drawing the line of demarcation, 
by which the conditions of private persons are severed from 
the conditions of poliiical subordinates. The 2X)wers of mas- priviite 
ter, father or guardian subserve, in many respects, the very ^ “ 
purjioses for wdiich jiowers are conferred on judges. 

This difficulty I have stated in my Outline Qi. 73, vol. i. 
ante) in the following words : — 


‘It is somewhat difficult to describe the boundary by 
which the conditions of jxditical sul)ordinat(‘S are severed 
from the conditions of juavate j>ersons. The rights and 
duties of political subordinates, and the rights and duties of 
private persons, are cn‘atur<vs of a common author: namely, 
the Sovereign or State. And if w(* exaniine the purposes for 
which their rights and duties are conferred and im2)Osed by 
the Sovereign, vve shall find that the 2)ur])oses of the rights 
and duties which the Sovereign confers and imposes on pri- 
vate persons, often coincide with the 2)urposes of those which 
the Sovereign confers and imposes on subordinate political 
sujDcriors. Accordingly, the conditions of parent and guar- 
dian ( with the answering conditions of child and ward) are 
not unfreqiiently treated by writers on jurisprudence, as 
portions of pvhlic law. For example : The patria potestas 
and the tutela of the Roman Law, are treated thus, in his 
masterly System des Pandehten-Rechtsy by Thibaut of Heidel- 
berg : who, for penetrating acuteness, rectitude of judgment, 
depth of learning, and vigour and elegance of exposition, 
may be placed by the side of Savigny, at the head of all 
living Civilians.^ „ 

The powers residing in a master over his slave, in a father 
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xuV child, and in a guardian over his ward, subserve the 

s- — , — ' same general purposes a|i the powers of judges and other 
ministers of justice, becj^use they are designed, amongst 
other purposes, for the prevention of crime. The powers of 
punishment which the Roman law originally entrusted to the 
paterfamilids were so extensive, that this accounts for the 
very small space occupied by criminal law in the early 
Roman law. The place of criminal law was mostly supplied 
by the powers vested in those private- persons, who being 
the proprietaTy and respectable class, were little tempted to 
commit crimes, while the remainder of the community were 
subject to these powers residing in them, and were thereby 
prevented from committing crimes ; or, if they did commit 
crimes, were punished by those in whose potestas they were, 
at the discretion of those persons. 

I cannot see how any precise line of demarcation between 
political and private conditions can possibly be drawn, unless 
it be this : that when the condition is private, the powers 
vested in the person who bears it more ]>eculiarly regard 
persons determined specihcally ; when public, those powers 
more peculiarly regard the public considered indeterminately. 
For example, the powers of the master over his slaves, of 
the father over his children, or of the guardian over his 
ward, regard peculiarly the slaves of that master, the chil- 
dren of that father, or the ward of that guardian, all of 
whom are persons determined specifically. Whereas the 
powers vested in a judge, or other officer of justice, are not 
given with reference to this or that determinate individual 
or individuals, but generally to the whole community. 

This, however, is so extremely vague, that different per- 
sons might refer the same condition ; some to political, others 
to private conditions. Accordingly, such is the case. The 
patria polestas and the tutela of the Romans are placed by 
Thibaut and other German writers under the head of public 
law, while by others, of equal eminence, they are placed in 
private law, I am not aware, however, that this is of very 
great importance. Most of the so-called public conditions 
evidently regard primarily the public indiscriminately ; while 
most of the private conditions, manifestly primarily regard 
specifically determined persons, and would therefore be put 
into that class without hesitation. 

w ^ * 

Public law, Having tduched oh these difficulties, I now p;x)ceed to give 
of “y reasons for the proposition which I laid down at the out- 
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set of this Lecture, namely, that public law, in its strict and 
definite meaning, as the law of pplitical conditions, should 
not be opposed to the rest of the lAw, but should be inserted 
in the Law of Peraons, as one member or head of that 
department of the corpus juris. 

Of the various reasons which might be given for this 
arrangement, the following reason, I think, will amply suffice. 

In explaining the nature of the distinction between Law 
of Things and Law •of Persons I said that there are two 
reasons for detaching the rights and duties of certain classes 
from the body of the legal system : 1st. That it is convenient 
to place them together under separate heads, instead of 
leaving them dispersed througliout the whole extent of the 
corpus juris : 2dly. That they may be detached from the body 
of the legal system without breaking the coherence of the 
latter : nay, that the exposition of the latter is more compact 
and clear, in consequence of those rights and duties being 
detached from it, and remitted to the sujjplement or appen- 
dix styled the Law of Persons. 

Now both these reasons apply in an eminent degree to 
the pow(*rs, rights, and duties of political superiors. With 
the exception of the powers and duties of judges and other 
ministers of justice (which perha[>s it is expedient to prefix 
to tin* general law of procedure), there are no classes of 
persons whose peculiar rights and duties ma.y be detached 
more coinmodiously from the bulk of tlie legal system than 
those of public or political persons. And, if the powers, 
rights, and duties of political persons ought to be detached 
from the bulk of the legal system, it is clear that they ought 
not to be opposed to all the rest of the system ; but ought to 
form a limb of the miscellaneous and supplemental depart- 
ment which is marked with the common name of the Law of 
Persons. For the law which regards specially tLe powers 
and duties of political persons, is not of itself a complete 
whole, but is indissolubly connected, like the law of any other 
status^ with that more general matter which is contained in 
the Law of Things, and also with the law regarding other 
conditions. 

Take, for example, the case of our own King. It is clear 
that a knowledge of his peculiar powers, rights, and exemp- 
tions presupposes a knowledge of the Law of Things, and 
also of many of the stootus which are styled pjjivate. With- 
out a knowledge of the general rules of property, his 
peculiar proprietary rights, as king, are not intelligible. 
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xm ^ knowledge of the law of descents, the pecn- 

— . liarities of his title to tile crown are not to be understood. 
Without a knowledge of^he law of mamage, his peculiar 
relations to his royal consort are not explicable. 

And the same may be said of the powers and duties of 
any political person whatever. Congidered by themselves, 
they are merely a fragment. Before they can be fully 
understood, they must be taken with their various relations 
to the rest of the legal system. 

If, then, the law of political persons be opposed by the 
name of puhlin law to the rest of the legal system, one of 
these absurdities inevitably ensues. Either a bit of the 
corpus juris is opposed to the bulk or mass : Or (to avoid that 
absurdity) the rest of the legal system must be appended 
to public law ; and public law, 2>lus the rest of the legal 
system, must l>e opposed to that rest of the legal system 
from which public la-w is severed. 

There can be no more reason for opposing public law to 
the rest of tlie l<*gal 83\stem, than for opposing any depart- 
ment of the Law of Persons to the bulk of the corpns juris. 
What should we say to a divisioTi of law which opposed the 
law of bankruptcy, or the law of marriage, to the Law? 
And yet the division of law into jus pnh/lcum i\nd jus privatum 
involves the same absurdity. For jus puhlicum is the law of 
political conditions, and jus privatum is all the law, minus 
the law of political conditions. The opposed terms public 
and private law tend moreover, in my opinion, to generate 
a complete misconcoy)tion of the real ends and purposes of 
law. Every part of the law is in a certain sense public, and 
every part of it is in a certain sense private also. There is 
scarcely a single provision of the la\v which does not interest 
the public, and there is not one which does not interest, 
singly and individually, the persons of whom that public is 
composed. Some parts indeed of the law, as, for instance, 
the law of political conditions, primarily regard perhaps 
more peculiarly the public considered generally ; while other 
portions regard primarily the single individuals of whom the 
public is composed. But this line of demarcation is too 
loose to justify the division; which seems to import that 
some portions of the law exclusively regard the public, and 
others exclusively regard single individuals. 

Agreeably^ to the view which I now have taken of the 
subject. Sir Matthew Hale, in his Analysis ^f the Law, 
and Sir William Blackstone, following Sir M. Hale, have 
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placed the law of political persons (sovereign or subordinate) 
in the Law of Persons : instead o| opposing it, as one great 
half of the law, to the rest of thejegal system. Blackstoue 
divides what he dlls law regarding the relative rights of 
persons into law regarding public relations, and law regard- 
ing private relations. Under the first of these he places 
constitutional law and^the powers, rights, and duties of sub- 
ordinate magistrates, of the clergy, and of persons employed 
by land or sea in the^military defence of the State. 

This placing the law of political persons in the Law of 
Persons as one of its limbs or members, instead of opposing 
it to the rest of the corpus juris, is nearly peculiar to Hale 
and Blackstone; and originated with Hale. Among con- 
tinental jurists, many of whom I have diligently perused, 

I have not met with a single instance : though Falck of 
Gottingen says that the Danish Code, and the systematic 
expositions of the Danish Code, follow this arrangement.*' 

The German jurists treat this arrangement as a great ab- 
surdity, importing great Verwirrutig, or confusion of ideas, 
though the direct contrary appears to me to be the truth. 

And the adoption of this arrangement by Sir Matthew Hale, 
appears to me a striking indication of his originality and 
depth of thought, since if he had been a mere copyist, he 
would have adopted the arrangement which was already 
familiar to him in the writings of the Civilians. 


From public law with its strict and definite meaning, I 
pass to public law with its large and vague signification. 

Endeavouring to explain its import, as taken with its 
large and vague signification, I will advert to the distinction 
between jus publicum et privatum as drawn by the Homan 
lawyers : that being the model or pattern upon which the 
modern distinctions into public and private law Eave all of 
them been formed. 

The Roman lawyers divide the corpus juris into two 
opposed departments: — the one including the law of poli- 
tical conditions, and the law relating to •crimes and criminal 
procedure: the other including the rest of the law. The 
first they style jus pvhlicurA, the second they style jus pri^ 
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See Table VIII. post. 
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In a former Lecture ** I explained the origin of the term 
‘ public wrongs/ as appli^ to crimes. I observed that they 
acquired this name from V mere accident, from the feet that 
crimes were originally tried by a body which might be called 
without impropriety the public, namely, the sovereign Eoman 
People. The original reason ceased when the jurisdiction in 
criminal causes was removed from the people, and vested in 
subordinate judges. But the name remaining, it was sup- 
posed afterwards by the Roman jurists, that crimes were 
called public wrongs, not because of the tribunal by which 
they were originally tried, but because (;rimes affected more 
immediately the interests of the whole community. I ex- 
posed this fallacy completely in an earlier part of my Course. 
I then shewed that what are called civil injuries affect the 
public interest as much as crimes, and that the distinction 
rests not upon anj difference, in their consequences and 
effects, but upon the different way in which they are pursued. 
It is expedient to leave the prosecution of some offences to 
the discretion of the injured parties : others cannot expedi- 
ently be so left, and the State is obliged to take the prosecu- 
tion of them upon itself. The distinction is quite arbitrary; 
that is a civil injury in one system of law which is a crime 
in another. 

Inasmuch as crimes were, however, supposed to affect 
more directl}’' the interests of the whole community, and 
inasmuch as the law of political status does really regard it 
in a more direct manner than any other portion, criminal 
law and the law of political conditions were placed by the 
classical jurists together, and were opposed to all the rest of 
the corpus juris, 

They style criminal law and the law of political conditions 
jus publicum ; for, say they, ‘ ad statura rei Romanae, ad pub- 
lice utilia spectat.’ 

They style the opposed department of the corpus juris 
jus privatum ; for, say they, ‘ ad singulorum utilitatem, ad 
privatum utilia spectat.’ 

This explains the order of Justinian’s Institutes. It is 
merely a treatise upon private law. By consequence, cri- 
minal law, with the law of political statusy is not comprised 
by it: The classical jurists, from whose elementary works 
the Institutes were copied, having thought that public law 
not a fit^4jubject for an institutional or elementary trea- 

Bentham’s Method, p. TsrfT See Table 

*• Lawyers, p. 766 ; IX. post. 
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tise. I kuow not why : for a knowledge of the constitution 
of the state is as necessary to a kiAwledge of private law, as 
the latter is to a knowledge of the constitution of the state. 
All the parts of the corpus juris are in truth so implicated 
with one another, that they cannot be separated. 

Blackstone’s Cominentaries are not confined to private 
law, but are intended to serve as an institutional treatise on 
the whole Law of England : though he touches upon certain 
parts (as upon equity and ecclesiastical law) in a compara- 
tively brief and superficial manner. The distinction between 
public and private law is rejected or suppressed altogether, 
or nearly altogether by him. He does not style the law re- 
garding political conditions a branch of public law, but places 
it in the law of persons. But, this notwithstanding, there is 
still a trace of the distinction in Blackstone’s Commentaries. 
He styles the department which relates to crimes, and to 
punishments and criminal procedure, ‘ Public Wrongs.^ This 
is, I believe, the only vestige of the distinction which Black- 
stone retains. Hale retains none at all : for, in his analysis, 
he throws out criminal law altogether. In his Pleas of the 
Crown, he does not designate crimes by tlie name of public 
wrongs, but calls them much more appropriately, pleas of 
the crown, that is, offences of which the Crown or State re- 
tains the prosecution in its own hands.*"* 

With reference to its ultimate purpose, the law of political 
status^ and criminal law, is not to be distinguished from the 
so-called private laiv. Each tends to the security of the 
public : meaning by the puhlivy the several individuals who 
compose the society, as considered collectively or without 
discrimination. Each tends to the good of those same in- 
dividuals considered singly or severally. The only difference 
is, that in the one case the good of the whole is cqpsidered 
more directly ; whilst, in the other, the more immediate 
object is the good of determinate individuals. 

Another reason against the distinction is this. That the 
matter of the Law of Things is just as much implicated with 
public law as with the law of private conditions. 

The logical error of opposing a small bit of the law to the 
remainder of the body, is not confined to the distinction 
between the law of things, and the law of persons, or between 
public and private law. Many writers, for example, detach 

Hethod of Blackstone, p. 760, tinetion into public und private law, as 
iJMte. See Table VIII. drawn by the classical jurists, see Table 

For an examination of the dis- 1., Notes 2 and 8, post. 
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law fi?om the whole legal system, calling the rest of 
the law civil. Others det^h ecclesiastical law, and oppose 
all the remamder to it, ay the name of cvviL Others dis- 
tinguish the law into military and civil. * The word civil has 
about twelve different meanings ; it is applied to all manner 
of objects, which are perfectly disparate. As opposed to 
cri/rmnaly it means all law not criminal. As opposed to 
ecclesiastical, it means all law not ecclesiastical : as opposed 
to military, it means all law not milittiry, and so on. Even 
ju8 privatum is sometimes also called jus civile. 

Nothing can be more varying than the views taken by 
some modern writers of the distinction between public and 
private law. Some include in public law, besides the law of 
political conditions, and of crimes and criminal procedure, 
the .whole law also of civil procedure. As the distinction 
between public and private law rests upon no intelligible 
basis, there is certainly no reason vrhy public law should not 
include this, or any other portion of the corpus juris. If 
these v^riters had any particular reason for including it, 
their reason probably was, that public law is administered 
by public persons, namely by judges, and other ministers of 
justice, and that the law of civil procedure is administered 
by the same persons. But a great deal of the law of civil 
procedure comprises rights vested in private persons ; namely, 
rights vested in the parties to the cause as against the judges, 
or in one party against the other, in consequence of circum- 
stances arising in the course of the cause. And, moreover, 
it is manifest that the whole of the law is administered by 
judges; not the law of procedure only. 

From the utter impossibility of finding a stable basis for 
the division, others exclude criminal law. They see that a 
multitude of crimes affect individuals as directly as the 
delicts which are styled civil. 

But the greatest logical error of all is that committed by 
many continental jurists, who include in public law, not only 
the law of political conditions, of crimes, and of civil and 
criminal procedure, but also international law; which is not 
positive law at all, but a branch of positive morality. It is 
sometimes expedient to include in the corpus juris a part of 
what is really positive morality, because positive law is not 
intelligible without it ; but there is no such reason for in- 
cluding international law considered as a complete system of 
morals, or any part of it, except those parts which have 
changed their nature, and by adoption have been changed 
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from positire morality to a part of the positiye lawobtainmg 
in the particular country. If not |arts only, but the whole ^ 

of international law is to be inc^ded in the corpus juris^ 
there is the same rekson for including it in the whole of the 
positive morality of the particular country ; for on this, as 
well as on international morality, positive law is in a great 
measure founded. • 

Every division of law into which this detestable word 
enters must be indefinite. To show the thickness of the 
confusion which surrounds it, we may refer to the impotent 
attempt of Burke in a passage of his ‘Thoughts on Scarcity ’ 
to define public law. 

The phrase public law has at least four or five totally Varioin 
different meanings. 1st; it has either of the two meanings 
above adverted to: its strict or definite and its large or of the 
vague sense. 2ndly ; it sometimes means the law which pro- ! pSc 
c4eds either from the supreme legislature, or from subor- 
dinate political superiors, as distinguished from what have 
been termed laws autonomic^ that is, laws set by private per- 
sons in pursuance of legal rights with which they are in- 
vested. These laws which proceed indirectly from the 
sovereign legislature, through rights with which it has 
invested private persons, are called private laws, and all 
other public laws. 3rdly; public laws are sometimes op- 
posed to laws creating privileijla. Laws of this kind are 
sometime^ called simjulare^ und jus publicum, as opposed 
to them, is called jus commune, I may here observe, that if 
the privilcgium confer a right, or if that right be of the class 
of dominia, or jura in rem, that is, rights availing against 
the world at large, the law creating the privilcgium is so far 
as much publicum or commune as any other law, since it 
imposes a duty upon all persons indiscriminately. 4thly; 
under public law are sometimes classed definite arfU obliga- 
tory modes of performing certain transactions. ‘ Testamenti 
factio non privati sed publici juris est.’ 5thly: by public 
laws are sometimes meant the laws called prohibitive or 
absolutely binding, as opposed to the laws called dispositive 
or provisional. The legislator in certain instances determines 
absolutely what shall be the effect of a given transaction, 
namely, determining what effect the transaction shall have, if 
the parties do not provide otherwise. Now, when the legis- 
lature determines absolutely the effect of a trj^nsaction, the 
law is called public : when he leaves a dfertain latitude to the 
parties, it is called dispositive or provisional ; being to take 
VOL. II. 8 
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XLiv ^ disposition is made bj the parties them* 

. — . — ^ selves. In France, this i| the case with the law of marriage.. 
Tbe Code lays down two^r three different sets of rights and 
duties, which may be the consequencesf of marriage at the 
option of the parties ; only determining what legal effect the 
marriage shall have if the parties do not contravene the dis- 
position of the law. This use of ferms accounts for the 
meaning of several principles of law which appear to have a 
great sense in them, but which are merely identical proposi- 
tions. Jvs publicum privatorum pactis mutari non potest : but 
jus publicum is the law which cannot be so changed ; the 
proposition, therefore, only means that law which cannot 
be modified by private connections, cannot be modified by 
private conventions. In like manner pacts are divided into 
pacta (jucB ad jus spectanty and pacta quve ad voluntatem 
speciant. Another of these saws, which is equally insignifi- 
cant, is this ; privata conventio juri publico nihil d&rogat. This 
use of the term jus pMicum is eminently absurd. The law 
so-called is no more public law than any other. It is expe- 
dient m the one case, for the sake of the public, that the 
effect of a transaction should be definitively settled by the 
legislature ; in the other case it is expedient that the effect 
should not be thus peremptorily predetermined, but that a 
certain degree of latitude should be allowed to the parties, 
the similar logical error to those which I have pointed out, 

is the separation I'rom the rest of the law by th^ jurists ol 
"hTcoilfi- Fa'ance and Germany, of special law, or the law of the con- 
ditions which I call professioual\ conditions not domestic, 
iiotol. or, in the words of Hale, economical^ but arising by reason 
of carrying on certain trades or professions. By the laws, 
and the expository writers of the Continent, the law of pro- 
fessional conditions is not placed in the law of persons as a 
limb or member of it, but is severed from the whole corpus 
juris^ and opi)osed thereto. The most remarkable instance 
of this is in the French Code. Only so much of the Law of 
Persons as concerns the domestic and quasi-domestic condi- 
tions, is placed in the civil code ; the law of traders is the 
subject of a separate code, termed the Code de Commerce^ 
which stands opposed to the body of the law. There is also 
a Code rtirai, relating to the conditions which have reference 
to agriculture. The other professional conditions are not 
mentioned in any code at all, but seem to be left to the old 
chaos of juiisprudetiH. 

This is a remarkable instance of the servility with which 
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the French code was compiled. The traders and others are 
subject to peculiar laws, and apecitiar procedure, arose from 
mere accident. A king of France, I think Francis I., was 
bribed by the merclants of Marseilles, to give to merchants 
the privilege of being ruled by a better law, and a better and 
cheaper procedure. This accordingly was blindly adopted by 
the authors of the French code ; never considering whether, 
if the procedure of their peculiar tribunals be really better 
than that generally prevailing in Prance, it ought not to be 
introduced into the ordinary courts. 

Public and special law, or law of political and professional 
status^ are departments of the Law of Persons. Public Law, 
in this (or any other sense) is not distinguishable from any 
other portion of internal law by its final cause: viz. the good 
of the Public. Public Law in this sense, is adjective, instru- 
mental or sanctioning : but so is the law of crimes and civil 
injuries, of rights ex delicto y and of procedure : nay, so are 
many portions of primary, or civil, rights, etc. If, therefore, 
the distinction into private and public law is to be observed, 
these must enter into public law.— If crimes and criminal pro- 
cedure are to be included in ])ul)lic law by reason of their 
sanctioning character, so must civil injuries, etc. (See Notes, 
p. 700 et seq.) 

Public Law and Private Law cannot (in these senses) be 
opposed to one another, or treated as co-ordinate depart- 
ments of a common whole. The Law of Things (and even 
the law of descents and professional status) contained matter 
which political status suppose ; and which are also supposed 
by public law in any other sense. The term ^ public law ’ 
is mis-expressive ; as denoting, not merely the law of political 
statusy but either all law, or all law which regards violations 
and sanctioning rights, etc. • 

The distinction between private law and public law (con- 
sidered as co-ordinate departments) rests upon no intelligible 
basis, and is inconvenient. If it be said that the end of 
public law is the protection and enforcement of primary 
rights and obligations in and on individuals, the answer is, 
that that is also the end or final cause of the law of civil in- 
juries, etc., and of the law of crimes, etc. A property or 
quality which belongs to several objects can be no ground 
for distinguishing some pf them from the rest.^ 

By ‘the Public’ (where it means anything) Ve mean all 

** BlackBtone: Instances in Parliament, King, etc. vol. i. p. 193. 
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Lbot. the individaalB who compose the communitj, governors as 
well as governed. In which sense of the word public, all 
Law is pvblic ; whether yJk look to the persons in whom rights 
and obligations reside, or whether we Ic/ok to what is, or at 
least ought to be, the end of law : — that end being the good 
of all. If it be said, that by ^the public’ is meant the 
governors, and by private persons, tlie governed ; by Public 
Law, the law which relates to the powers, rights, and obli- 
gations of the governors as such ; and by Private Law, the 
rights, etc. of the governed as such ; the answer is that the 
tm'ms are equivocal : ‘ public,’ denoting something besides 
‘relating to governors.’ Taken with its large signification, 
the distinction (if there is one) which the term ‘ public law ’ 
gives rise to must be this : — 

Public Law is that portion of the law of any country 
which determines the |>owers, rights, and obligations of 
certain stains : viz. those of governors as such ; and, by 
irnjdication, those of the governed as such. 

Private Law : — ihat which determines all the rights, etc. 
of all the other classes, exclusive of their rights, etc. in 
regard to the goviTiiors. 

There is no r(‘ason for opposing the rights, etc. which 
grow out of political stains to all others; more than for 
opposing the rights, etc. which grow out of any other status 
to the rest of the la w. 

If it be said that these rights, etc. are purely instrumental^ 
the answer is, so is Criminal Law. And if it be said that 
that is also public, so is the law of civil injuries ; nay, so are 
many of the primary rights which are confessedly private 
or civil ; as e.g., tin >80 of trustees — those of parents, to a 
considerable extent. 

It is not con tend (h 1 that they ought not to be separated^ but 
it is contended that they ought not to be opposed to all the rest. 

All ndntions of subject to subject imply another relation 
to the Sovereign as wielding the sanction; And in this sense 
absolute obligations are relative : i.e. relative to the power 
or right of punishing, in case of violation. 

The great reason against the division is this : — That many 
or most of the genera lia which are contained in the Law of 
Things are just as applicable to the status of governors as to 
any of those of the governed : e.g. the governor is pro- 
prietor; mak'»s contracts, etc. Ttese generalia, therefore, 
applying to all stains^ you cannot logically separate one of 
these status from the rest, and oppose it not only to the rest, 
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but also to that generical matter which is common to it 
with the rest. Suppose I opposA animals and horses to 
men, by reason of an imaginary superiority in men to other 
animals. ^ 

The judicial, military, and other political daim stand in 
the same relation to primary rights, as sanctioning rights 
and obligations ; i. e. they minister to the protection of those 
primary rights. This is a reason for rejecting tlie division 
into jus privatum et Jus publicum. For either delicts, rights 
ex delicto y and procedure, must be arranged with jus privatum^ 
contrary to the division ; or the division must be preserved, 
and the connection between primary rights, etc. and sanctions 
lost sight of, in consequence of the burying these last in the 
rights, etc. of governors. Again ; the primary rights of 
governors stand, with the sanctioned riglits of the governed, 
in a common relation to sanctioning riglits and obligations. 
The Sovereign is not only the author of Law, but is also 
protected in his primary rights by the sanction which ema- 
nates from himself.'^ 

Again; many of the definitions and explanations contained 
in jus privatum are equally ap2)licable to jns publicum. Where 
then, with this division, are they to be placed P Are they 
to be placed under jus publicum^? or re[)eated in both? or 
separated from both, and treat(‘d undtu* a, common head? 
[E.g. All those parts of procedure which are not sjiecially 
applicable on behalf of, or against political persons, ought to 
be placed under j}(s privatum (Law of Things and Law of 
Persons), and yet that part of them which belongs to Law of 
Things, is as much a prcecoifnnscendum to political as to 
private slat us. 

Jus puhlicumy so far as it has a meaning, denotes all those 
rights and obligations (including institutions) which minister 
to the protection of other rights. In this sense, the law of 
civil injuries, crimes, etc. is a part oi jus publicum. To sever 
therefore jus publicum from jus privatum would lead to a 
most inconvenient arrangement ; destructive of the division 
into Law of Things and Law of Persons. 

The fundamental distinction of Law of Things and Law 
of Persons, is built upon the conveniency of considering the 
genus apart from, and before, the several species contained 
under it. By consequence, so much of jus publicum (whether 
it consists of constitutional, judicial, qr any cp^ier branch of 
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administration) as is necessary to the apprehension of the 
genus * Law of Things/ should be put into the Law of Things ; 
the rest dismissed to the Law of Persons. The objection 
urged by Palck to Blackstone in this re4>ect appears to me 
to be unfounded. 

International law, so far as adopted, etc. is, in a great 
measure, private law (i.e. it regards the relative rights and 
obligations of private persons, members of separate states) ; 
and belongs to Law of Persons : Aliens, seamen, etc. 

If private law ought to he opposed to public^ it ought to pre- 
cede ; since that part of it which is called the Law of Things 
contains numberless pra^cognoscenda which are equally appli- 
cable under public law, and which, therefore, must otherwise 
be repeated. 

To oppose public law to private, is to oppose the law which 
regards certain classes of persons to all the rest of the law : 
i.e. not only to the law which regards the rights, etc. that are 
particular to all other classes, but to the rights, etc. which 
regard all (public persons included). Much of what must 
be looiced at in considering public law is, in every system, 
included under private law ; so that here is a division, of 
which one of the members contains much that belongs to 
the other. Ecclesiastical and Civile Military and Civil, etc. 
are in the same case. 


Noi KS. 

The only wrongs which, with propriety, can ho called ‘ public ’ 
are violations of such rights (if any such tlierc bo) as are vested in 
the public (not in the government /hr the public) ; Cleaning by the 
Public, in ^ln3 first instance, a corporate or juridical person ; and by 
the Public (in the second instance) that aggregate of individual 
and juridictal persons who can only be considered as a whole, by 
reason of their living under the protection of the same government. 
In some of the United States, Indictments, etc. are drawn in the 
name of the People, Commonweal tli, etc. ; but this is a mere 
flourish. 

Any injury cognisable by the law of England will be found to 
be an injury to some person or body of persons. Public nuisances 
for instance ; offences against honos vtorea, etc., which seem to be 
violations of obligations to which there are no corresponding rights 
in any given person or ‘persons; and w’)iich may be called public 
offences, by reason of the injury being entirely contingent, and 
being liable to fall upon any of the whole heterogeneous mass 
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'which is called the Public. In all other cases of intentional or 
negligent violation, there is the same Contingent evil, but there is 
also a past injury done to some assigrjLble individual, either in his 
own right or as tra8|ee for others . — Marginal Note in Blacl’simie^ 
vol. iii. chap. 13. 
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1°. Jus quod ad statum rei publicfe apectat. 

2°. Jus lemslatore [publTce] | | Normis privatoruni vc^lunlatc, 

1 pdque directe vel| oppositum ] 
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coustitutuin 
indirecte]. 

3°. Jus commune, oppositum singulari. 

4°. Jus probibitivum sivo 
alwolute obligans. 

MS. Table in margin of Miihlmhi'uch, vol. i. p. 70. 
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LECTURE XLV. 


LAW OP THINGS. —ITS MAIN DIVISIONS. 


I HAVE endeavoured to suggest the juirport and ust‘s of 
the division into Law of Things and Law of Persons: into 
General Law and Special Law: into a General C.\)de and 
Particular Codes: or into the Law considered generally, and 
those portions of the law which peculiarly regard peculiar 
classes of persons, and which it is commodious to detach from 
the bulk of the system, and to consider (in appropriate chap- 
ters) under a distinct department. 

I have also endeavoured to exj)lain the various meanings 
which are annexed to the expression jm pnhfieum : — to 
(.‘xplain the two disparate distinctions between jns imhll- 
rum and jus privatum \ — to shew that the distinctions are 
needless and perplexing ; —and that public law, taken with 
a definite meaning (or as meaning the law of political con- 
ditions), ought not to be opposed to the rest of the law, 
but ought to be inserted in the Law of Persons, as one of its 
limbs or members. 

1 will now endeavour to explain the main division, which, 
in my opinion, should be given to the Law of Things. 
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The leading division^ which I would give ip the Law of 
Things, I will first read from my Outline, and will then en- 
deavour to illustrate by additional remarks. 
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1. There are &ct6 or events from which rights and duties arise, 
which are legal causes or antecedents of rights and. duties, or of 
which rights and duties are legal effects or consequences. There 
are also fficts or events which extinguish ri(^hts and duties, or in 
which rights and duties terminate or cease. The events which are 
causes of rights and duties may be divided in the following manner; 
namely, into acts, forbearances, and omissions, which are violations 
of rights or duties, and events which are not violations of rights or 
duties. 

Acts, forbearances, and omissions, which are violations of rights 
or duties, are styled delicts, injuries, or offences. 

Rights and duties which are consequences of delicts, are sanc- 
tioning (or preventive) and remedial (or reparative). In other 
words the ends or purposes for which they are conferred and im- 
posed, are two : first to prevent violations of rights and duties which 
are not consequences of delicts ; secondly to cure the evils or repair 
the mischiefs which such violations engender. 

Rights and duties not arising from delicts, may bo distinguished 
from rights and duties which are consequences of delicts, by the 
name of ‘primary* (or principal). Rights and duties arising from 
delicts, may bo distinguished from rights and duties which are 
not cv>nsequences of delicts by the name of * sanctioning ’ (or ‘se- 
condary *). 

My main division of the matter of the Liiw of Things, rests upon 
the basis or principle at which 1 have now pointed : namely, the 
distinction of rights and duties (relative and absolute) into primary 
and sanctioning. Accordingly, I distribute the matter of the Law 
of Things, under two capital departments — 1. Primary rights, with 
primary relative duties. 2. Sanctioning rights with saiicfitminy 
duties (relative and absolute) : Delicts or injuries (which are causes 
or antecedents of sanctioning rights and duties) included.'^ 

If I adopted the hingnage of Bentliam, and of certain 
German writers, I should style the law of primary rights 
and dutieB^ Huhstant I re law; and the law of sanctioning or 
secondary rights and duties, ndjecflve or instrumental law. 
In other words, I should divide the Law of Things, or the 
bulk of the legal system, into law cojiversant about rights 
and duties which are not means or instruments for render- 
ing others available ; and law convi'rsant about rights and 
duties which are merely means or instruments for rendering 
others available. Substantive law as thus understood is 
conversant about the rights and duties which I style pri- 
mary : Adjective law, about the rights and duties which I 
style secondaiy. 

But it will appear, on a moment’s reflection, that the 

*• Outline, pp. 44, 45, toI. i. ante, ^ 
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terms substantive and adjective law tend to suggest a com- T 
plete misconception of the natureiof the basis on which the - 
division rests. 

All the rights ^nd duties which I style sanctioning or 
secondary, are undoubtedly means or instruments for mak- 
ing the primary avai^ble. They arise out of violations ot 
primary rights, and are mainly intended to prevent such 
violations : though in the case of the rights and duties 
which arise out of fivil injuries, the secondary rights and 
duties also answer the subordinate purpose of giving redress 
to the injured parties. 

But though secondary rights and duties are merely adjec- 
tive or instrumental, many of the. rights and duties which I 
style primary are also of the same character. E.g. : The 
rights and duties of Guardians are merely subservient to 
those of the ward : The guardian is clothed with rights 
and duties in order that the rights of the ward may be 
more effectually protected, and in order that the duties in- 
cumbent on the ward may be more effectually fulfilled. 

The same may be said of many of the rights and duties 
of Parents : of most of the rights and duties of subordinate 
political superiors, and, generally, of all rights which are 
merely fiduciary, or are coupled with trusts. These rights 
and duties suppose the existence of others, for the protection 
and enforcement of which they are conferred by the State. 

In short, rights and duties are of two classes : 

1st. Those which exist in and sc\ wdiich are, as it 
were, the ends for which law exists : or which subserve im- 
mediately the ends or purposes of law. 2ndly. Those which 
imply the existence of other rights and duties, and which 
are merely conferred for the better protection and enforce- 
ment of those other rights and duties whose existence they 
so suppose. 

Though secondary rights and duties (or rights and duties 
arising out of injuries) are of this instrumental character, 
many rights and duties which are primary or principal (or 
which do not arise out of injuries) are also of the same 
nature. The division therefore of Law into law regarding 
primary rights and duties, and law regarding secondary 
rights and duties, cannot be referred to a difference between 
the puj’poses for which those rights and duties are respec- 
tively given by the State. And I object to th^, names, ^ Sub- 
stantive and Adjective Law,^ as tending to suggest that such 
is the basis of the division. It appears to me that the divi- 
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a dijBference between the eyents 
duties respectively arise, 
lary do not arise from injuries, or 
from violations of other rights and duifies. Those which 
I call secondary or sanctioning (I style them sanctioning 
because their proper purpose is to prevent delicts or offences) 
arise from violations of other rights and duties, or from 
injuries, delicts, or offences. 

The rights and duties which I style secondary, suppose 
that the obedience to the law is not perfect, and arise en- 
tirely from that imperfect obedience. If the obedience to 
the law were absolutely perfect, primary rights and duties 
are the only ones which would exist ; or, at least are the only 
ones which would ever be exercised, or which could ever as- 
sume a practical form. If the obedience to the law were 
absolutely perfect, it is manifest that sanctions would be 
dormant: and that none of the rights and duties which 
sanction otliers, or which are mainly intended to protect 
others Vom violation, could ever exist in fact or practice, al- 
though they would be ready to start into existence on the 
commission of injuries or wrongs. If the disposition to 
obey the law were perfect, and if the law were perfectly 
known by all, there would be no injuries or violations of 
the law: and, by consequence, all the law relating to in- 
juries, to the rights, duties, and other consequences flowing 
from injuries, and to procedure, ’would lie dormant. 

We undoubtedly can conceive a state of society so im- 
proved and refined that the obedience to the law would be 
perfect. And this notion is what possibly led to the specu- 
lations of (Godwin, Fichte, and others, about the possibility of 
doing without a government. Fichte said that it was the 
proper duty of every Government, tfelhst eiithchrUch zu 
wachm, to enable itself to be dispensed with. But though 
we may conceive a state of society thus highly cultivated and 
improved, we cannot look forward to its being realised, 
though undoubtedly a Government is good or bad in the 
ratio in which it approaches or recedes from that ideal. 
The speculations of these writers on the subject are not 
only useless, but there is a confusion of ideas in their own 
supposition. It is possible to conceive society without a 
government proper, and without law properly so called; 
without a commanding head and without law which properly 
commands; having merely a guiding and directing head 
which issues not properly imperative laws, but merely re- 
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commendations; or, as they havegbeen called by Civilians, Lkijt. 
laws of imperfect obligation. But it is impossible (except 
in the first made state) to conceive society without one 
guiding or directiig body; for positive morality, or the 
principal of its parts, namely the law set by general opinion, 
is necessarily so uncertain that it cannot serve as a complete 
guide of conduct, nor can it be sufficiently minute and de- 
tailed. The speculations, therefore, of Fichte and Godwin, 
not only sin in this respect, that by their exaggeration they 
render practicable improvement ridiculous, but in that they 
are founded on a complete confusion of ideas. 

I do not deny that rights of the sort which I have called 
primary, may arise from injuries in a remote and conse- 
quential manner ; as, for example, the rights arising from 
a judgment, or the lien of the plaintiff on the lands and 
goods of the defendant. But these rights do not arise so 
much from the injury itself, as from a peculiar title or mode 
of acquisition, namely the judgment and the institution of 
the suit. In order, however, to meet this objection, I will 
define primary rights and duties to be those which do not 
ai'ise from violations of oilier rights or duties directly. 

My main division of the Law of Things is, therefore, this : 

1st. Law regarding rights and duties whhjli do not arise 
from injuries or wrongs, or do not arise from injuries or 
wrongs directly or immediately. 2ndly. Law n'garding rights 
and duties which arise directly and exclusively from injuries 
or wrongs. Or, law enforced directly by the Tribunals or 
Courts of Justice : and law which they only enforce indi- 
rectly or by conseijuence. For it is only by enforcing rights 
and duties which grow out of injuries, that they enforce 
those rights and duties which arise from events of titles of 
other and different natures. 

Under the department of the law wdiich relates to second- 
ary rights and duties I include Procedure, civil and criminal. 

For it is manifest that much of procedure consists of rights 
and duties, and that all of it relates to the manner in which 
secondary rights and duties are exercised or enforced. 

And here Bentham’s arrangement seems to me to be de- 
fective, as is also that of several German writers who have 
adopted the same views. In the Traits de Legislation Ben- 
tham severs from droit *suhstantif or tjie laWy^firoit adjectif 
or the law of procedure. This, as it appears to me, involves 
a double logical error. For in droit mhstantif be includes 
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droit civil (as oppcmed to droit final) and droit final ; in- 
' — r — ' eluding under Sroit finals the law relating to civil injuries 
and to crimes with their punishments, together with the 
rights and duties growing out of those delicts and of those 
punishments. But first, as 1 have already remarked of sub- 
stantive law as thus understood, mycli is adjective or in- 
strumental. For all rights of action arising out of civil 
injuries are purely instrumental or adjective ; as well as the 
whole of criminal law and the whole law relating to punish- 
ments. And 2dly, if he calls the law of procedure droit 
adjectif^ he ought to extend that term to the law relating to 
the rights and duties arising from civil injuries and from 
crimes and punishments. The division itself, therefore, is 
illogical, and his limitation of adjective law to the law of 
procedure only, involves a second logical error. 


Dwtmctuni heiween an action considered as a riyht, and an 

action considered as an wsfrumeni hy which the riijht of 

action is itself enforced. 

It is said by Ileinecciiis, ‘actio non ost jns^ sed medium jus 
persequendi.’ But it is impossible to distinguish completely 
a right of action from the action or procedure which enforces 
it. For mueli of the right of action consists of rights to 
take those very steps by which tlie end of the action is ac- 
complished. It is perfectly true, that the scope or purpose 
of the right of action is distinct from the procedure resorted 
to when the right is enforced. Much of the procedure con- 
sists of rights which avail against the ministers of justice 
rather than against the defendant. And the parts of it 
which consist of rights against the defendant himself, are 
totally distinct from the end which it is the object of the 
process to accomplish. 

But still it is impossible to extricate the right of action 
itself from those subsidiary rights by which it is enforced. 
And it is manifestly absurd to deny that the process involves 
rights^ because the rights which it involves are instruments 
for the attainment of another right. And this is a reason 
for joining the law of procedure to the law of civil injuries 
and crimes. 

While I am upon this subject, I will observe that a posi- 
tion of mine iu a former part of my course, that every right 
of action arises from an injury, or violation of some other 
rights, has been objected to. 



Jus. — Medium Jus Persequendi. 793 

But*it seems to me that the only cases in which a right of 
action does not presuppose an injury, arise from that ano- ^ — 

maly in the English Law which I endeavoured to explain in 
a preceding Lecturf ; i.e. cases in which a right of action is 
given, although there has been no wrong on account of the 
want of wrongful consciousness on the part of the defendant. 

Instance : — Posseslion bond fide : as in cases of money 
paid and received under a mistake : or of possession by pur- 
chase from a stranger who had no title : So long as the un- 
consciousness lasts, the possessor is not guilty of a wrong, 
but lies under a quasi-contract to restore. So soon as con- 
sciousness arises, he is guilty of a wrong. 

In the case of an amicable pursuit, it may appear that there 
is a right of action without a wrong. But, in these cases, 
the question always is, whether there be in truth a wrong or 
not? A question arising from the uncertainty of the law, 
or from some uncertainty as to the fact. 

What I affirm is, that every right of action arises from a 
wrong. I do not affirm that an action may not be wrongfully 
brought, or may not be brought in a case where .there has 
been no wrong. So long as law and fact shall continue un- 
certain, questions will frequently arise as to whether a wrong 
has been really committed or not. To determine this very 
question is manifestly the purpose of the process which is 
styled pleading: i.e. of every step in the process which 
succeeds the plaintiff’s demand. 

No Court of Justice (adimj as such) would decid(.‘ on a 
question of law or fact without a suggestion, on t he part oi 
the plaintiff, of a wrong, actual or impending. The Courts 
would not decide a purely speculative case, or advise the 
parties as to their future transactions ; or if they did, they 
would not he acting as courts of justice. In exercising 
voluntary jurisdiction, they are rather lending sdlemnities 
to certain contracts. They are rather acting as registration 
offices than as courts of justice. What is called voluntary, 
and what is called contentious jurisdiction, are only linked 
up together under one name, because the judges, who, as 
such, have to do with the latter alone, sometimes combine 
with it the former, as they do various other functions. 

In most systems of law, a vast number of primary rights 
and duties are not separated from the secondary : That is to 
say ; The primary right and duty is not described in a dis- 
tinct and substantive manner ; but it is created or imposed 
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x^y ^ declaration on the part of the legislature, that such or 
>- — ^ ^ such an act, or such anJ such a forbearance or omission, 
shall amount to an injury : And that the party sustaining 
the injury shall have such or such a ifemedy against the 
party injuring ; or that the party injuring shall be punished 
in a certain manner. 

• Nay, in some cases, the law which^confers or imposes the 
primary right or duty, and which defines the nature of the 
injury, is contained by implication in* the law which gives 
the remedy, or which determines the punishment.*® 

And it is perfectly clear that the law which gives the 
remedy, or which determines the punishment, is the only one 
that is absolutely necessary. For the remedy or punishment 
implies a foregone injury, and a foregone injury implies that 
a primary right or duty has been violated. And, further, 
the primary right or duty owes its existence as such to the 
injunction or prohibition of certain acts, and to the remedy 
or punishment to be applied in the event of disobedience. 

The essential part of every imperative law is the impera- 
tive p\rt of it; i.c. the injunction or prohibition of some 
given act, and the menace of an evil in case of non-com- 
pliance. 

The reason for describing the primary right and duty 
apart ; for describing the injury apart ; jind for describing 
the remedy or punishment apart, is the clearness and com- 
pactness which results from the separation. The cause of 
the greater compactness is that the same remedial process is 
often applicable, not merely to this particular right, but to a 
great variety of classes of rights ; and, therefore, if it be 
separated from the rights to whiclx it is ai)plicable, it may be 
disposed of at once ; otherwise it must be frequently re- 
peated. But it is perfectly clear that the description of any 
of the sejiarate elements, is not complete without reference 
to the rest. I have no right, independently of the injunction 
or prohibition which declares that some given act, forbear- 
ance or omission, would be a violation of my right ; nor 
would the act or forbearance be a violation of my right, 

•• ‘But though H simply impemtive to vhii*h it is apponded.’--13fntham, 
law, and the punitory law utcuched to l^inciplts, etc. p. 329. 
it, are so far distinct laws, that the Not h\ Tho two branches (impera- 
former contains nothing of the latter, tive and punitory) of the law, correlate 
and the latter, in ite direct tenor, con- If tlie inif>erative branch of the law did 
tains nothing of ithe former ; yet by not import the sanctioning, it would not 
imflicatim (and that a necessary one) be imperative, and econveri<) 0 . — Marginal 
the punitory does involve and include note. 
the import ii the simply imperative law 
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unless my right and the corresponding duty were clothed 
with a sanction, criminal or civil, t ^ 

In strictness, my own terms, ‘primary and secondary 
rights and duties,* do not represent a logical distinction. 

For a primary right or duty is not of itself a right or duty, 
without the secondary right or duty by which it is sustained ; 
and e converso, ^ 

So complete is the complication of the one branch of the 
law with the other, that some primary duties cannot be de- 
scribed with any approach to completeness in their own 
part of the law ; they can only be apprehended by look- 
ing at the description of the corresponding injury. Of 
this the two great classes of jura in rmn, dominium and 
servitus, are instances. Sic utere tuo vt alienum non luidan : 
how can this duty be understood without first knowing the 
meaning of iuum and injury? There is often to be found no 
definition of a particular right, only an approximation to a 
definition, in so far as the acts and forbearances which are 
violations of it are declared to be crimes or injuries, and de- 
scribed in that portion of the law which relates to crimes 
and injuries. In Blaokstono, the right of propei'ty is no- 
where defined ; and in the Roman lawyers, only in the most 
general way, with no attempt to enumerate the particular 
rights composing it and duties annexed to it. 

Examples of the involution of primary rights and duties, 
in the description of the injuries, or of the remedies or 
punishments. 

The rights which Blackstonc styles olmdutey are by him 
described apart from the corresponding injuries, and from 
the corresponding remedies or punishments. Not so in the 
Institutes: There they are described implicitly, together 
with the corresponding injuries, in the department which 
relates to obligations arising from delicts. Owirf^ to this, 
and to his not understanding the ex{)ression, ‘ Law of Per- 
sons or Conditions,’ he has placed them with the Rights of 
Persons. He fancied that the Roman Lawyers had forgotten 
them, and that otherwise they would have placed them there; 
whereas they did not overlook them, but placed them where 
they should be, in the Law of Things. 

Again, the duties which I have called absolute, as, for in- 
stance, the duties owed immediately to the State, are scarcely 
ever described explicitly, but involved in the description of 
the acts or omissions which are violations of them, or of 
the procedure by which these violations are to be pursued. 
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tncT Another instance is the Preetorian Edict. As I stated in a 
. former Lecture,*® the Praetor by his Edict did not formally 
declare that he conferred such or such rights, or imposed 
such or such duties. He declared that p certain cases he 
would give certain actions, or would give certain defences : 
the description of the action involving a description of the 
injury, and supposing a right conferrdB. 

To shew how little logic is to be found in the very best 
attempts yet made to distribute the coitus juris into parts, I 
will observe that the description of the injury and of the 
remedy is sometimes annexed immediately to the primary 
right or duty ; in other cases, removed to a totally distinct 
department. An example of this is the order of the Insti- 
tutes in respect to rights and duties which arise from the 
infringement of rights er contractu ^ and quasi ex contractu. 
By ohligationes ex delicto^ they meant what we mean by the 
same phrase in English law, namely, duties arising from vio- 
lations of rights which avail against the world at large. 
Now the authors of the Institutes oppose to these, ohliga- 
tiones contractu and quasi ex contractu : but rights and 
duties arising from contracts and quasi-contracts are rights 
and duties existing for their own sake, as the Germans ex- 
press it : they belong to the class of 2>riinary or principal 
rights and duties. Consequently there is no place for the 
obligations arising from the breach of obligations ex con- 
tractu and quasi ex contractu; tliese are consequent!}^ attached 
to the descrii^tion of those obligations themselves. By this 
rule, however, ohligationes ex delicto (by which the authors 
of the Institutes meant obligations which arise from viola- 
tions of jura in rein) ought, in consistency, to be attached 
to that part of the law which is concerned with dominia or 
jura in rem ; or, if banished to a separate head, obligations 
arising Ify offences against the rights founded on contracts 
and quasi-contracts ought to be })laced there along with 
them. Such, for instance, are rights of action arising from 
a contm(?t ; for it is evident that there can be no action upon 
a contnict until it is broken. 

Blackstone’s method, though in general greatly inferior to 
that of the Roman Lawyers, is here superior to it. Under the 
head of personal property he treats of those obligations 
arising from contracts and quasi-contracts which are pH- 
mary: in hiij. third volume, when, treating of wrongs, he 


•* Soo p. 620, Tol, i. ante. 
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adverts to those obligations growing ont of contracts or hmcrt.xuy 
quasi-contracts which arise from breaches of those primary ' 
ones. 


[The foUowinfr Notes weje found at the end of the foregoing^ Lecture. 
They are written on loose sheets of paper, without any mark as to the order 
in which they were to follow. — 5. A."] 

• 

Several Divisio^is of Law, 

Primary (or sanctioned) Bights and Ohligations distinguished from 
sanctioning : 

Ijaw has sometimes been divided into substantive law and ad- 
jective or instrumental law, i. e. Law which relates to Rights and 
Obligations ; and Law which relates to the moans of enforcing those 
rights and obligations. 

Objection : Many of tlie rights and obligations which are included 
under substantive law are adjective or instrumental ; as, e. g. the 
powers and rights of Governors ; those of Trustees. 

The rights and obligations, therefore, which arc the matter of 
substantive law, cannot be distinguished universally from the matter 
of adjective law, by their immediate end or purpose. Though most 
of them arc rights and obligations for the enforcement of which the 
others exist, some of tlami are altogether instrumental. Tliough 
many of the rights of Governors are substantive, yet tlie rights 
which they [lossess in this capacity belong to tliem as private ])er- 
sons. The powers and rights which belong to them as Governors, 
ought at hnist to belong to them, not lor their peculiar advantage, 
but for that of all. 

As these rights, independently of violation, cannot be classed with 
those which suppose violation, it is manifest that we must find some 
other basis for the distinction between primary and sanctioning 
than this : viz. that the first are the rights and obligations to be 
secured, the others are merely securing. The distinction seems to 
be founded upon the difference of the incidents in wTiich they 
directly Vx^giu. The first do not begin in violation, the second do. I 
say directly : because (as in judgments) the second may end in a 
fact which generates one of the first. 

Wi»h reference to the final cause or ultimate purpose of law (bo 
it exactly what it ought to be or not), rights and obligations are 
divisible into twm sorts : Those which minister directly to that end, 
and those which are intended to prevent or remedy violations of the 
former. 

Or the distinction may be expressed thus ; — the first are not 
immediately enforced by the judicial power j the setpnd are those 
which are immediately enforced. 

The distinction seems to be into Rights and Obligations which do 
VOL. n. T 
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14 CCT. XLV not arise out of yiolations, and those which do. Amongst the former 
' (as, e. g. the powers of Courts of Justice), many are sanctioning. 
So that the dirision into sanctioned and sanctioning is not com- 
plete ; many of those which are sanctioned b^ing also sanctioning. 

The division, therefore (a division which applies to law of things 
and to law of persons equally), is this: 1. Rights and Obligations 
which do not arise out of infractions. 9. Violations. 3. Rights, 
etc. which do : i. e. Primary (or original or civil) rights, etc. and 
rights, etc. ex delicto. 

Rights and obligations which it is the of the Law to secure 
and to enforce. — Rights and Obligations which are created for the 
purpose of securing and enforcing the others. 

This, from its simplicity, is specious, but will not suffice. 

Distinction between Rights, etc. ex delicto^ and the Procedure (also 
consisting in the exercise of nghts) by which they are enforced. 

. Distinction between Civil and Criminal. The latter might (and 

in fact to a great extent does) contain the former : i. e. In the Code 
of Remedies, the rights intended to bo protoct(‘d, with the violations 
of them, might bo (and in fact to a great extent are) implicitly 
contained. 

This is the case with most rights established by judicial decision ; 
decisions being directly decisions upon secondary or sanctioning 
rights : The case also with the Praetorian edict ; the Prestor only 
giving actions, exceptions, etc. 

This is also the case with almost all obligations correlating with 
Jura in re : and with righls of personal security, etc. 

Absolute Obligatiom are, for the most part, first announced under 
the description of the acts which amount to violation, of them. 

Jleasmis for separating liiglits and Obligations ex delicto from the 
riyhUf whether in to or ad rem, md of violations of which they 
arise. 

If wo attach to the description of each primary Right and Obli- 
gation, thf> description of the rights and obligations which grow out 
of a breach of it, we must also attach to it a description of the acts 
which are violations of it ; since the conception of these must pre- 
cede the conception t)f those. And, to be consistent, we must also 
tack to each right and obligation ex dclwfo a description of the 
process, civil or criminal, by which it is to be enforced.** Thus (as 
I have already remarked) losing the advantage of the conciseness 
which results from treating together all such violations as are suscep^ 
tible of the same d€scrij)tton^ thongh they are violations of difiPerent 
primary rights ; all such rights, etc. ex delicto as are susceptible of 
the same description, though they grow out of different delicts ; 

Another reason is, that many delicts are complex ; i.e, are violations of 
several distinct righu. 
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and all auch steps in procedure as f.re susceptible of the same 
description, althoagh they are applicable to the enforcement of dif- 
ferent rights and obligations cx ileltcto. The effect of this morcelle^ 
ment would be endl|8S repetition. It would be analogous to the 
rejection of generic terms. 

But if to every primary right and obligation the violation of it, 
etc. were annexed, the eitent of the right in respect of services (so 
far as settled) would be given in one and the same place : i. e. sup- 
posing that the definitiims of Uitjlits are implicated with the viola- 
tions of them. 


Reasons fur separating Ixighfs and Ohligations ox dcMc to from 
ViuJaf ion.>i, and each from Procedure’. 

Ist. Distinctness of conception is thereby aided. 2nd. Thei 7 <’»e- 
ralia of each may thereby bo detached ; which could not be done, if, 
to every particular violation, the right, etc. which it generates wore 
annexed ; and to this, the particular mode of procedure by which it 
is asserted and enforced. .Srd. As one and the same act may bo 
a violation of ang of n }inmh>‘r of })rimary rights (which is a reason 
for considering ‘ violations ’ af)art from ‘ primary rights ’ ), so one 
and the same Right or Obligation e.r delicti), may result from any 
of a number of violations ; and one and the same mode of pro- 
cedure be applicable to any of a number of such secondary rights 
and obligations. This last advan<ag(j seems to bo the second, stated 
in another manner. 

All these parts ought to be considtTtul as no t,ih»rn of one whole, 
and bear a common name : wliercas the plural, * Coch'S,’ would seem 
to oppose them. 

It would seem that the detinition of ]»riir;ary rights cannot be 
made complete (not even a})proximately) without reference to the 
acts which are violations of tliem. Absolute obJigat iims (as not be- 
longing to either jura in ro or ad rem') cannot be considered under 
Primary Rights, to which they In a certain sense belong. 


\_Ju8 in re (with its corresponding obligation) is passive : i. e. it 
supposes no obligation on the part of anybody to do, or suffer (by 
personal intervention). When violated, a right of another sort, in 
the injured party (or a public officer) against a determinate indi- 
vidual, is generated. 

The negative or passive nature of these obligations, may account 
for their not being noticed. They are merely obligations to forbear ; 
and the nature of them is described, not in conjunction with their 
corresponding rights, but under the description of th^ise violations of 
them (called delicts in the narrower sense)* which generate obliga- 
tions proper,"] 

* Not only are the obligations which correspond with Jura in re 
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Lkci'.XLV establinfaed in tKia indirect v^nner ; but certain of the rights them- 
^ ^ selves are nowhere described, except under the head of ‘ delicts,' or 

of the Bights and Obligations which they generate. 

These are the rights which are not preceded by a titulus. 


T.kct. 

XI.VI 


Firnt ^eat 
division of 
primal^' 
ri^iita into 
rl;;hta in 
rem mu\ in 
jiermuam. 


A mistake 
of modern 
( iormau 
JuriAta 

the 

eatioii of 
Jus trrum. 


LECTURE XLVI. 

ON CERTAIN DISTINCTIONS AMONG THINGS. 

After distinguishing primary or principal from secondary or 
sanctioning rights and duties, I next proceed to subdivide the 
former division, or that of primary rights. 

Tlie first great distinction among primary rights has been 
very fully explained in a preceding part of this Course. I 
allude to the distinction between doyninin and ohligationes, 
as they were called by the classical jurists ; between jura in 
rem and jtmi in perscmam, as they have been styled by modern 
Civilians. Or rather between jura in rem., jura in personam, 
and combinations of rights of the former class with rights 
of the latter. I introduce this third class to avoid the in- 
congruities into which the Roman Lawyers were led, in the 
attempt to wrest all rights or collections of rights either 
into the class of dominia or into that of ohligationes. Tliose 
collections of rights, for example, which are called univer- 
sitates juris, or complex aggregates of rights, the Roman 
Lawyers placed under dominia, or jura in rem ; though it is 
evident that they commonly include along with rights avail- 
ing against the world at large, other rights availing against 
certain avd determinate persons. 

This seems not an improper occasion for adverting to the 
opinion current among the German jurists of the present day 
with respect to the arrangement of the Institutes. 

According to the Civilians of the 17th and 18th centuries, 
the jus rcrum relates to rights in personam as well as to 
rights in rem. It is the law or doctrine of substantive rights 
and obligations as opposed to the law of conditions or per- 
sons, and to the law of procedure. But, according to some 
later German Civilians, the signification of jus rerum is 
narrower. It means the law or doctrine of dominia, or 
rights in rem ; of real rights : die Lehre der dinglichen Beehten. 
They distinguish the Law of Things from the Law of P^aons, 
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and also from the law of Obligatic^s and of Actions ; and in 
this division of the Corpus J uris, jitra tw personam belong to 
the head Jus Actionum, not to that of Jus Berum. In the 
same head they wcgild, if they were consistent, include the 
Law of Procedure ; but they detach this, and place it as a 
separate head, under the name jm judiciarium privatum. 

I will not trouble you with the reasons which they give 
for taking this view of the arrangement of the Institutes, 
nor with my reasons tfor thinking their opinion unfounded; 
the question being one which relates only to the particular 
legal system, and has nothing to do with the principles of 
general jurisprudence. I will merely observe, that their 
opinion seems to me to be contradicted by the announcement 
at the beginning of the Second Book of the Institutes, of the 
order intended to be followed in setting forth the jus rcrum. 
In this announcement, things are divided into res corporates 
and res incorporates'^ these last being rights and duties (and 
therefore including ohtigationes^ or jura in personam) ; then 
the work proceeds to treat of res incorporates, or rights and 
duties, under the two divisions of domlnia, and oh tig a Hones: all 
this under thdiead of' jus rerum. 1 find also that the opinion 
of Savigny and of Thibaiit concurs with mine; which, joined 
to the reasons which Inivo occurred to myself, gives me great 
confidence in my opinion, 

III the Prussian C^)de, Sachen-recht, or jus rerum, has a 
meaning still more remarkable. That Code divides the Corpus 
Juris, or tliat part of it which is called Privat-recht, or jus 
privatum (according to the erroneous distinction which I 
have before adverted to), into two branches, Personen-recht 
land Saclien-recht. Under the first head, Personen-recht, the 
law and its expositors naturally treat of rights of both 
classes, dominia and ohligationes ; but b}^ Saclicn-recht, they 
mean only the law of dominia, while at the 8ame*time they 
treat of ohligationes incidentally, and as it were in the belly 
of the opposite class, or that of dominia. This is owing to 
a mistake of the authors of the Prussian Code, which I have 
pointed out in my printed Tables, viz. their confounding 
t it ut as with modus acquirendi-, and, supposing that a jus in 
personam was in all cases merely a step to the acquisition of 
a jus in rem. Now, though jus in personam is often only a 
step to acquiring a jus in rem (as in the case of a right by 
contract to the payment of a sum of money) ,#in many cases 
it is not so (as in the case of a right by contract to a for- 
bearance from a certain individual). In the French Code, 
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Lkct. whose authors adopted fmm the Prussian Code this very 
mistake, obligations are described in the same incidental 
manner. 

Before I proceed to the detail of prijnary rights, I shall 
make a few observations on iMnqs considered as subjects of 
rights. I had intended to make some remarks on jatU or 
eventsy considered as modes of acquisition, but these I find I 
shall have better opportunities of introducing, a Lecture or 
two further on. • 

Various Excluding from the word thingny rights and duties, which 

(IfTho \vord are often called by jurists, things incorporeal ; the word 
Uomun fhing is used by tlie Roman lawyers in three distinct mean- 
Law. ings. 

Taken with the most extensive sense, it embraces every 
object, positive or negative, which may be the subject or 
object of a right or duty. Taken with this extensive sense, it 
embraces (first) any permanent external object which may 
be the subject of a right or duty, and which is not a physical 
person, or a collection 4»f physical persons. 2dly ; It em- 
braces persons considered as the mere subjects of rights: 
that is to say, considered as the subjects (*f rights residing 
in other persons, and availing against third jiersons. In 
this sense, a slave is styled a thing, odly ; It embraces acts 
and forboaranc(\s considered as the objects of rights and 
duties : that is to say, acts which are to be done or forbear- 
!tnc(‘S which are to be observed agreeably to rights or duties. 
For example, If I am bound by contract to deliver goods, or 
to refrain from striding goods of a sort to this or that market, 
the act or forbearance to which I am bound would be styled 
‘ rvs,’ or a ‘ Thing.’ 

In a sense more circumscribed, It excludes persons, con- 
sidered as subjects of rights, and includes only the following 
objects: 1. rerinanent external objects, not being persons, 
and considered as subjects of rights and duties : 2. Acts and 
forbearances as subjects of rights and duties. 

In a sense which is still narrower, it excludes persons as 
subjects of rights and duties, it excludes acts and forbear- 
ances as objects of rights and duties, and it merely embraces 
such permanent external objects as fall not within the de- 
scription of persons, and are actual or possible subjects of 
rights or duties. This last is nearly the sense which is at- 
tached to the term ‘ thing ’ in ordinary discourse or parlance. 
When we speak of a thing, we usually mean an object which 
is sensible and permanent, and which is not a person. We 
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contradistinguish it, on the one hc^jid, to fact or event ; and 
we contradistinguish it, on the other, to person, Aomo, or 
man. Sometimes, however, we take it in a sense which is 
somewhat narrower When we speak of a thing, we mean 
a sensible permanent object which is inanimate. 

Sometimes, again, jee take it in a sense so extremely ex- 
tended, that it denotes any object, whether it be actual or 
possible, real or imaginary, which may become an object of 
conception, or may he made an object of discourse. 

In the language of the English law, it would not appear 
that the term ^ thing ’ has any determinate import. The 
writers who pretend to define it, seem to limit the term 
to certain classes of rights, and to things properly so 
called. This, for instance, is the case with Blackstone, in 
the second chapter of his second book. But when they 
come to the detail, they seem to include under things^ per- 
sons as the subjects of rights, and acts and forbearances ns 
their objects. 

For example : A slave is a chattel, and a chattel is a thing : 
Insomuch that a slave is a thing as comprised in the term 
chattel, although he is excluded (inconsistently enough) 
from the import of the term thing as explained in a general 
manner. Again : Blackstone in his second chapter tells us 
that the objects of dominion or property are things : and by 
things, he there means permanent external objects, not per- 
sons. But it appears (from the rest of tlni second book) 
that he comprises in dominion or property the whole class 
of rights which may be styled obligations : that is to say, 
rights arising directly from contracts and cpiasi-contracts, 
together with the rights to redress which arise from civil 
injuries. And as the objects of obligations are always acts 
or forbearances, it follows that he includes these in the 
import of the term thing, although he excludes them from 
his formal definition of them. 

In short, the extension of the term thing is so extremely 
uncertain, that if it were expelled from the language of law, 
much confusion would be avoided. Where it has a definite 
meaning, it denotes such sensible objects as are subjects of 
rights and duties. The immediate objects of rights and 
duties are acts and forbearances. But, in some cases, these 
acts and forbearances have themselves speciftf objects with 
reference to which they are to be done or exercised. E. g. 
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Bight to conrojance or d^liTerj. Bight in a house or field* 
Bight in a slare. 

Sensible objei^tSy considered as the subjects of rights and 
duties^ might be styled things. Men^ as invested with 
rights, or as bound to acts or forbearances, might be styled 
persons: And the acts or forbearances which are imme- 
diately or properly the objects of rignts or duties might be 
distinguished from things and persons. Or the objects 
about which rights and duties are con^/ersant might be dis- 
tinguished into persons^ objects of rights and duties, and 
subjects of rights and duties : Meaning by persons, men as 
invested with rights, or as bound to acts or forbearances : 
Meaning by the objects of rights and duties, the acts to be 
done, and the forbearances to be observed, in pursuance of 
rights and duties: and meaning by the subjects oi rights 
and duties, the sensible and permanent objects which are 
the objects of those acts and forbearances. 

Having made these general remarks on the import of the 
term ‘ thing,^ I will now pass in review certain divisions of 
things which are made in the Roman and English Law. 

The distinction between things corporeal and things in- 
corporeal I have already attempted to explain. 

In the Roman Law, things corporeal are permanent sen- 
sible objects (whether things or persons) considered as the 
subjects of rights and duties ; and acts and forbearances 
considered as their objects. 

Things incorporeal are rights and duties themselves. 

The distinction is utterly useless ; inasmuch as rights and 
duties, having names of their own, need not be styled ‘ in- 
corporeal things.’ And the distinction is either imperfect, or 
else is big with contradiction. For either forbearances are 
not rankM with corporeal things, in which case an object 
of the distinction is omitted : or they are ; in which case 
insensible objects are ranked with sensible. 

In the English Law, the same distinction obtains. It is 
however applied less extensively, and still more inconsis- 
tently. 

Corporeal hereditaments are such sensible immovable 
things as are the subjects of heritable rights. Incorporeal 
hereditaments are certain heritable rights themselves. The 
term ‘Chattels’ is also applied in- the same inconsistent 


See p. 371, vol, i. ante. 
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manner* Chattels reaJ are such fights or interests in oor- Lrct. 
poreal and immoyable things as devolve to executors or ad- ^ V 
ministrators* Of chattels personal some are movable things 
in the proper acc^tation of the term, whilst others are 
rights: namely, rights arising directly from contracts or 
quasi-contracts, or rights of action. As applied in some 
cases, the term chattel signifies a right; as applied in 
other cases, it signifies a thing, considered as the subject of 
a right. • 

Permanent sensible objects which are not persons, are di- 2. MovaMo 
vided into things movable and things immovable. nlovaUK 

Physically, Movable things are such as can be moved from 
the places which they presently occupy, without an essential 
change in their actual natures. 

Physically, Immovable things are such as cannot be moved 
from their present places ; or cannot be moved from their 
present places without an essential change in their actual 
natures. A field is an example of the first. A house, a 
growing tree, or growing corn is an example of the second. 

But things which are physically movable may be immov- 
able by institution. For example, an heirloom, though phy- 
sically movable, is immovable by institution. The meaning 
of which is merely this : that the thing, though physically 
movable, is arbitrarily annexed to an immovable thing, so as 
to be considered as a part of it, and to be couij)ri8ed in its 
name. 

Sometimes the meaning is somewhat different. The 
movable thing is made the subject of rights which are 
commonly confined to immovables : e. g. Money directed to 
be laid out in land, and descending to the heir, is impressed 
with the character of land : i. e. descending, though not land, 
as land itself descends according to the English law. 

Another division of sensible permanent things is, into 
things determined specifically or individually, and things 
which are merely determined by the classes to which they 
belong : e. g. The field called Blackacre, or a field. This 
or that horse, or a horse. A bushel of corn, a yard of cloth, 
a pound of gold, a given number of guineas ; or the bushel 
of corn contained in such a bag, or the yard of cloth, the 
pound of gold bearing such a mark, or the ten specific 
guineas now in your purse. 

Things were divided in Boinan law into res mancipi and 3. man- 
res nec mancipi. This distinction turns on forms of con- 
veyance. Res mancipi were things which could only be 
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XLvi ^ <5ertain inode|Of conveyance. K they were not 

conveyed by the prescribed form, the party could only ac- 
quire them by usucapion^ working on his actual possession. 
The mere conveyance imparted no intereqjfc to him. 

4. Thi^ Things are either determined specifically or individually, 
^c^caUy or they are merely determined by tbe^ kinds to which they 
dctemined ^^ong. You may be bound to convey to me the field called 
by their Blackacrej or a field ; the particular horse in your stable, or a 
horse of a certain description; a bush^ of corn; a yard of 
cloth ; a pound of gold ; a given number of guineas ; or the 
bushel of com in such a bag ; the yard of cloth ; a pound of 
gold bearing such a mark; the ten guineas in your purse. 

In the language of the Roman Lawyers, a thing indivi- 
dually determined is styled ‘ species.^ A thing which is 
merely determined by the class to which it belongs, is styled 
^ genus.^ Sometimes, genus signifies the class of things, and 
the indeterminate individual belonging to the determined 
class is styhnl ^ quanfitas:* though the term gnantitas is 
ii sually limited to such indeterminate things of determinate 
classes as merisurd, nurnerOy vel po^xdcre constant : As, to a 
bushel of corn, a pound of gold, and so on. The thing is 
determined by mensuration as well as by kind, although 
it is not deierinincd specifically or individually. 

The terms species and genus, in the language of jurispru- 
dence, have therefore a meaning different from that which 
they bear in the language of logicians. In the language of 
logicians, a genus is a larger class, and a species is a narrower 
class contained by the genus. As animals are a genus, men 
are a species of animals. 

In the language of jurispriidonco, genus denotes a class 
(whether it be a gmus or species in the language of logicians), 
or it denotes an individual or portion not specifically deter- 
mined, beV)nging to a determined class. Hence the expres- 
sion, ‘ specilic legacy, specific performance.* In the language 
of logicians, it would signify something totally different. 
A specific legacy would be a gift of an indeterminate some- 
thing belonging to a determinate class. 

Again, specific performance would mean something totally 
different fioiii what it actually denotes. It would not mean 
a performance of an obligation in the very terms of it; for 
instance, by conveying that specifically determined house ; 
but would b^ equally applicable if I merely conveyed a 
bouse, or something standing in lieu of one. I therefore 
conceive that this use of the word specific corresponds fco the 
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term species of the Boman jurists, n^ith whom species always 
meant an individual. 

Allied to the distinction between species and genus^ or 
species and quantitag, is the distinction of things into fun- 
gible and not fungible. 

Where a thing whi^h is the subject of an obligation (i. e. 
which one man is bound or obliged to deliver to another) 
must be delivered in specie^ the thing is not fungible: i. e. 
that very individual •thing, and not another thing of the 
same or another class, in lieu of it, must be delivered. 

Where the subject of the obligation is a thing of a given 
class, the thing is said to be fungible : i. e. the delivery of 
any object which answers to the generic description will 
satisf}^ the terms of the obligation. Mn genere suo func- 
tionem recipiunt Meaning that the obligation is performed 
by the deliverj’ of genus or quantitas, ‘ Una fungitur vice 
alterius,’ In the language of the German jurists, fungible 
things are styled ^vertrethar^ — representable. This expres- 
sion is perhaps better than the other. A fungible or repre- 
sentable thing is a thing whose place, lieu, or room, may 
be supplied by a thing of the same kind, or even by a thing 
not of tlie same kind, as money in the form of damages. 

Things are fungible or not fungible, not in their own 
nature, but with reference to the terms of the given obliga- 
tion. Otherwise, any thing of any class Jimy be (*ither fun- 
gible or not. A man may devise a farm, or a house, though 
it is not likely he would do so, and though the becpiest would 
probably be void by reason of uncertainty. Jhit, in the 
writings of the Roman Lawyers, there are actual instances 
of facts of the kind. 

Fungible things are generally confounded with things qvcn 
U8U consvmuntur because these, for obvious reasons, are 
usually sold in genere, not in sqtecie. But these things may 
be the objects of a specific obligation, as the others may of 
generic. I may be bound to deliver to you, not only so much 
wine, but that specific parcel of it now lying in my cellar, 
and in such a comer of it. The distinction does not arise 
from any physical difference in the nature of the things, 
although there are some things which are most naturally 
sold in genere, and others of a permanent kind most naturally 
sold in specie. 

This distinction is of considerable iraporta:)iV<^e in practice 
with reference to performance in specie or recovery in specie. 
Almost the only ground for enforcing specific performance 
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kj^i notWiig else can fompletely supply the place of that 

— very thing for which the party contracted. Where it can, 
there is no reason for enforcing the contract in specie. 

In English Equity, a specific delivery not enforced unless 
the subject of the contract is land. There is one case on the 
books in which it was enforced in the^case of a contract for 
iron ; but I never could understand on what ground. Con- 
tracts to deliver movable objects have been specifically en- 
forced, because the objects were of so peculiar a nature that 
they could not be replaced. Such was the case of the 
Pusey horn, an object so specific and so completely mi 
generis^ that the party never could have replaced it. But 
in the case of iron 1 never could understand the motive: 
money in the form of damages would have sufficed as com- 
pletely as it can in any case. The distinction is also of 
importance with reference to recovery in specie^ where a 
party has been wrongfully dispossessed of a specifically de- 
termined thing. Neither is specific delivery enforced by our 
comm ti law, unless by the action of detinue^ and there the 
alternative is always allowed. The analogous action of 
trover is merely for damages. 

n lUMsin- Things are again divided into res singulw unduniversitates 
mhent ; tilings which are themselves individual and single, 

atrs rerum, and caiinot be divided without completely destroying their 
actual nature, and lots or collections of individual things. 
A sheep belongs to the first class, a flock of sheep to the 
second. This is not a distinction without a difference. If 
a man contracts to deliver so many sheep, and if he contracts 
to deliver a flock consisting of that number of sheep, his 
legal ])ositioii is not the same in the two cases. If some of 
the sheep die in the inteiwal, he must yet, in the first case, 
deliver the stipulated number ; in the second, he need not, 
because you bought them in the gross. 

The only reason for defining and distinguishing things in 
the law, or in the expositions of it, is in order that disposi- 


Intormedinto l»etween thet\roon«es 
is a coutnict such ns tlie salt* of cotton 
to arrive ftceording to the usapo of the 
Liverp(H>l market at that Ktago of the 
tranwiction wliere the bales have Wen 
invoiced, but not weighed over. It is a 
sale of spcciSc lyiles with an implied 
engagement to replace any tliat may W 
lost or damaged with others of the 
quality specified. The precise nature 


of the contract becomes important when 
a ipiestion arises as to jwriculum rti 
veiuhttp. In the contnicthere instanced 
it appwrs to be the understanding of 
the market that the ri^k is transferretl 
on the bales respectively being weighe<i 
over of * passing the scale.' The Queen’s 
Bench tMichaelrnas Term, 1868 ) refused 
to disturb a verdict given in accordance 
witli this understanding.— R. Q. 
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tions of things and contracts relating to them may thereby Lkct. 
be facilitated; that parties may know the effect of using 
such and such expressions in contracts and conveyances. It 
is important that tl^ meaning of such terms as messuage^ for 
instance, should be practically settled, in order that the im- 
port of the words used^ in a contract, for example, may be 
exactly known. There are several cases in our law books 
turning on that very question,^^ What does a party dispose 
of, by disposing of hi* furniture, or by disposing of all his 
effects? The law must determine: that is, must determine 
the meaning it will attach to the words if the parties have 
not explained clearly the exact meaning which they annex to 
them, so that a party may exactly know what construction 
in the courts of justice will be put upon those names. 

Bentham, in his Vue generate d^un Corps complct de Droit 
{tit. ^ Des Choses^)^ has not, so far as I can observe, at all 
improved upon the old distinctions, extreimdy imperfect as 
they undoubtedly are ; and he has even misapprehended some 
of those distinctions. He first divides things into chases 
naturelles and chases artificielles, a distinction of which I can- 
not perceive the purpose. Next into movable and immovahUy 
an old distinction. Next into things rovsamahle and things 
which may be used without being consumed, which is the 
vulgar or erroneous notion of the distinction betweiui things 
fungible and not fungible. 

The distinction of the Koinaii Lawyers between species 
and genus, or between things determined individually and 
things determined by their kinds, he express(‘s thus : ‘ things 
valued individually and things valued in mass.’ 

In our conveyances, we inakc^ up for the indefiniteness 
of the general description, by attaching to the term which 
ought to convey the whole meaning, a list of as many of the 
parts which fall under it as we can think of ; a sort of drag 
net, to comprehend everything which happened to be omitted 
out of the comprehension of the one general name. This 
would be avoided if the exact import of those single names 
were specially determined by the legislator. 

2 * ‘ 'What is part of a house * has of Riilway Company, L. R. 1 Ch. 275, and 
late years formed a fruitful subject of Marson v. I/mdon, Chatham, and Dover 
legisLition, owing to the 92nd section of Riilway Company, L. R. 6, Eq. 101. — 
the L. C. C, Act, 1845. The most recent R. C. 
cases on the subject are Steele v. Midland 
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Notes. 

Quantitas qum ponder e aiU mem^ird consta ^ : a deiermiiiate’quan- 
titj (determined, that is, by weight or measure) of an inorganic 
substance. 

Qtmntitas quce non c&fi/ttftt ; — a determined quantity (determined, 
that is, by the number of individuals) of organic individuals. 
Any such quantity is individimm vagum, .^n assigned quantity of 
the sort is ftpecica. 

A quantity of the first sort may be resolvable into organic indi- 
viduals, but organic individuals which, for the purposes of com- 
merce, are never considered in that character ; as, e. g. grains of 
com. Numerugy on the contrary, is made up of individuals, 
which, for the purposes of commerce, are considered a^ such : i, e. 
are counted ; o. g. Slieep . — Marginal Note m Hugo^ Enc. p. 324. 


* Thing * and ‘ Produce ’ aixi clearly relative terms. That which 
is produce with reference to some given subject (as, for instance, 
growing fruit with reference to the tree upon which it grows) be- 
comes a substantial or independent thing so soon as that relation 
ceases (e. g. by severance). Earth made into bricks, or fruit taken 
from a tree, cease to be produce or integrant parts of land, and pass 
into the class chattola. And again (as the bricks, for instance) may, 
by composition, become intcgnint parts of another subject. — Mar- 
glnal Note in JlhicJcstone., vol. iii. eh. 14. 


Inquinmda: How to define the subject of a Right, or, more 
briefly, a Thing ? — What is comprised in the subject itself? What 
is to be understood by its ap{>urtenances ? What is to be under- 
stood by its produce or profits ? What is to be understood by the 
uses or services to be derived from it ? By produce or profits are 
we to understand periodic^il accretions— substances which, though 
removed {»'om the subject, are reproduced in gtoiere ? If so, how 
can minerals be ]»rofit8 or produce ? and why are trees part of 
the inheritance ? In the case of land, etc. every such object, per- 
haps, is coni[)rised in the subject, as it has an indefinite duration and 
cannot be removed from it without severance . — Marginal Note in 
we, vol. ii. ch. 1. 


A universHij, or colMitm of Things, what ? Must be distinguished 
from a university of Nights or Obligations, A univei-sity of Things 
is not the subject of un her sum jus. It is a collection of physical 
things (wheth^- the individual things bo simple or composite) ; is 
itself a legal indhidutim; and is, therefore, not the seat of an 
univerdtas juris. 



Jura in Rem . — Distinctions between Things. 

‘ Mag^a antem differentia est maiipipi reram efc nec manoipi. 
Nam res nec mancipi nuda traditione abalieuari possant, si mode 
corporales sunt et ob id recipiant traditionem. 

‘ Mancipi vero res sunt quee per mancipationem ad alium trans- 
ferentur/ etc . — Gaiuii lib. ii. § 19. 

The difference assigned by Gbius is a difference of properties or 
accidents ; that is, a diiB^rence between the modes in which things 
of these sorts were respectively aliened or conveyed. That differ- 
ence between the two classes which was the cause or source, is not 
even adverted to. — Mai^inal Note and Table in Gains, 

Res. 
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LECTURE XLVII. 

ON THE FIRST GREAT DIVISION OP JURA IN REM, OR THE 
DISTINCTION BETWEEN 7^0J//A7I/A/ AND SKRVlTUii. 


Having indicated the leading divisions which I give to the 
Law of Things, (or to the Law minm the Law of Persons,) 
I now proceed to the first department of the latter ; namely, 

‘ Primary rights, with primary relative duties.’ 

Of the duties which I style absolute, (or of the duties which 
have no corresponding rights,) many are 'primary or principal, 
or are not effects or consequences of delicts or injuries. Con- 
sequently, they ought, in logical strictness, to be placed in 
the first department of the Law of Things. But for reasons 
which I hint at in my Outline, and which I shall produce 
in a subsequent Lecture, I think it commodious to place ab- 
solute duties in that department of the Law of Things which 
is concemed with the rights and duties that I style sanction- 
ing or secondary : namely, in that svh^department of that 
second department, whjeh I give to the co,^sideration of 
crimes and their various consequences.' 

** See p. 68, vol. i. ante. 
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Law: Purposes and Subjects. 

In treating of primaigr rights, with their corresponding 
primary duties, 1 shall distribute them under four sub- 
departments : the ground or rationale of which distribution 
may be found in the following considerations ; 

It will be tound on examination (as I stated in my earlier 
Lectures), that every right, simple or^complex, i^jvs in rem^ 
(or a right against persons generally,) jus in personam, (or a 
right against a person or persons specifically or individually 
determined,) or a combination or compound, more or less 
complex, of jtcs in rem and jus in personam. 

Accordingly, I divide primary rights (including their cor- 
responding primary duties), into the four following sub- 
departments. 1. Rights in rem as existing simply, or as not 
combined with rights in personam. 2. Rights in personam 
as existing simply, or as not combined with rights in rem. 
3. Such combinations of jus in rem and in personam as are 
less complex. 4. Such more complex aggregates of jura in 
rem and in personam as are styded by modern Civilians uni- 
versitaii ^ juris, or universities of rights and duties. 

This order is somewhat different from that of the institu- 
tional treatises of the Roman Lawyers, and from that of those 
modern Civilians who have followed the method of those 
treatises. By them, the matter of the law of things is 
divided into dominia (in the largest sense of that term) or 
jura in rem, and obligationes or jura in personam. And 
dominia in the largest sense of the term are again divided 
into dominium rei s’mguUv, jura in re aliend, and universir- 
tales juris. The first of these three comprehonds rights of 
property, strictly so called ; the other two include all other 
jura in rem. Obligationes are divided into obligationes ex 
contractu, quasi ex contractu, and ex delicto. 

This division appears to me very incorrect. A man’s in- 
heritance or patrimony, for instance (which is a universitas 
juris), includes both jura in rem and jura in personam, be- 
cause rights of both sorts devolve on universal successors. 
It is much more correct, therefore, as well as more convenient, 
to distinguish primary rights into jura in rem, jura in per- 
sonam, and aggregates more or less complex of rights of both 
kinds. And according to the arrangement of the Roman 
Lawyers, many rights which are truly combinations of rights 
in rem and rights in personam, are scattered through the 
corpus juris u|^der those various heads. 

For example, the right conferred by a mortgage, is a com- 
bination of rights in rem and rights in personam. So is the 
right conferred by a sale, cojupleted by delivery, at feast 
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under some circumstances. If accompanied by a warranty, Licrr. 
express or tacit, of the soundness of the title, it does not . 

confer jus in rem simply, or jus in personam simply. The 
sale completed * by delivery, passes a right in the thing sold, 
which avails againSt the world in general, but, by the 
warranty, there also accrues to the buyer, a right availing 
against the seller determinately or exclusively. 

Even by my own method the distinction between the 
classes of rights is n<>t complete, and they cannot by any 
method be kept quite separate. Under the head of universitates 
jurisy we cannot avoid referring forward to obligations arising 
from injuries : for many rights arising from injuries often 
devolve from Testators, Intestates or Insolvents, to tliose 
who take per universitatem. 

And here I will advert to a difficulty which arises out of An ‘ I'mh*- 
an observation of mine in a former Lecture. 1 said that all “ 
duties are such as answer either to rights in rem or to rights . 

in personam : and I added that the duties answering to rights 
in rem are always negative, or are duties to forbear. To this 
it has been objected by one of my hearers, that there are 
positive duties lying on })ersons generally ; e.g. A duty, in- ivsirivr 
cumbent on the community gtmerally, to pay a tax imposed 
by the sovereign gov(Tiiment : Or a duty incumbent generally <*r 
on persons of a certain ag(^ to render military service. But upon por- 
in all these cases, the duty, assuming tliat it li(is on persons 
generally, is absolute. There is no determinate person, inciotormi- 
j)hysical or complex, towards whom the duty is to be ol>- 
served ; or the only pers<m, jdiysical or complex, towards 
whom the dutj^ is to be observed, is the sovereign govern- 
ment of the given community. And, for reasons which I 
have produced in my publislied Lectures, we cannot say 
with propriety of a sovereign government, that it has legal 
rights against its own subjects. The division whieffi I was 
alluding to when I made the observation in question, was a 
division of relative duties merely, that is of duties answering 
to rights residing in determinate persons ; and every relative 
duty does answer either to a jvs in rem or to a jus in per- 
sonam. 

And here I may remark, that relative duties are the only 
duties which are noticed in the Institutional writings of the 
Boman lawyers : the reason of which is, that th^y are a trea- 
tise on private law ; i.e. excluding politfcal status, and crimi- 
nal law, under the name of public law. 

VOL. II. u 
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Now absolute duties^would naturally (according to this 
arrangement) come within the province of pvhlic law. The 
duties imposed by the Government, and to be performed to- 
wards the Government, would fall under the*law of political 
Htatua : the purely absolute duties to be f)erformed towards no 
determinate persons whatever, would fall under criminal law, 
to which they would either be prefixed by way of preface, 
which would in my opinion be tlie preferable order, or would 
be described implicitly, in the description of crimes and of 
their corresponding punishments. 

In treating of rights in rern as existing simply (or as not 
combined with rights in pmovam)^ T will first touch upon 
them briefly, with reference to diffiTcnces between their suh- 
jerts, or between the aspects of the forbearances which may 
be styled th(‘ir objects. 

In relation to rights of the class as considered from this 
asjiect, I have said in iny Outline 

‘The expression In rem, when annexed to the term rights 
does not demote that the right in question, in a right over a 
ihiiiff. Instead of indicating the nature of the subject, it 
points at the compass of the correlating duty. It denotes 
tliat the relative duty lies u])on i)crsons generally, and is not 
exclusively incumbent upon a person or persons determinate. 
In other words, it denotes that the right in question avails 
against the world at large. 

‘ Accordingly, some rights in rem are rights over th{ 7 igs: 
others are rights o\i^r jyersons : whilst others have 7 io subjects 
(persons or things) over or to which we can say they exist, 
or in which we can say they inhere. — For example : Pro- 
perty in a horse, property in a quantity of corn, or property 
in, or a right of way through a field, is a right m rem over 
or to u thing^ a right in rem inhering in a thing, or a right m 
rem whereof the subject is a thing.— The right of the master, 
against third parties, to his slave, servant, or apprentice, 
is a right in rem over or to a person. It is a right residing in 
one person, and inhering in another person as its subject. 
—The right styled a monopoly, is a right in rem which has 
wo subject. There is no specific subject (person or thing) 
over or to which the right exists, or in which the right 
inheres. The ojficium or common duty to which the right 
corresix)nds, is a duty lying on the world at large, to forbear 
from selling^ commodities of a given description or class: 

*• See pp. 48, 49, vol. i. anU. 
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but it is not a duty on the^ world at large, to forbear lkit. 
from acts regarding determinately a specifically determined IL 
subject. A man's right or interest in his reputation or good 
name, with a multitude of rights which I am compelled to 
pass in silence, wduld also be found, on analysis, to avail 
against the world at large, and yet to be wanting in persons 
and things which it were possible to style their subjects. 

‘I shall therefore distinguish rights mrtw (their answering 
relative duties beiiij^ implied) with reference to difterencos 
between their svhjects, or between the aspects of the forbear- 
ances which may be styled their ohjtrftt. As distinguished witli 
reference to those difierenees, they will fall (as I have inti- 
mated already) into three elasses. — 1. Rights in mnofwhirh 
the subjects are things, or of which the objects are such 
forbearances as determinately regard speeitically doterniinod 
things. 2. Rights in rem of which the subjects are persons, 
or of which the objects are such forbearances as determinately 
regard specifically determined ])ersoiis. 8. Rights in rent with- 
out specific subjects, or of which the objects are such forbear- 
ances as liave no specific regard to specific things or 2 )erson 8 .’ 

In explaining, in my earlier Lectures, the nature of tlie 
distinction between ///x in rnn and In I cited nu- 

merous exampl(‘S of rights in tlic former elass wliich have no 
specific subjects (persons or things). And it, th(Tefore, will 
not be necessary to adduce examples here. 

With regard io jura In rein., which are riglits over persons, 

I would observe that all (or nearly all of them) are matter for 
the Law of Persons and the Law of Hiatus. Such, for ex- 
ample, is the case with the right of the master to the slave ; 
the right of the master in the servant ; the right or interest 
of the parent or husband in the child or wife ; and the right 
or interest of the child or wife in the parent or liufifband. In 
these, and various other cases, the right is jus in rem (or a 
right availing against the world at large) of which the sub- 
ject is a person. But in each of these cases, the right is a 
constituent element of a status or condition, and therefore is 
appropriate matter for that appendix or supplement which is 
styled the Law of Persons. 

The only right in or over a person which seems appropriate 
matter for the Law of Things, is what may be called a man’s 
right in his own persgn or body : that is tq^ say, a man’s 
right to enjoy and dispose of (free froA hindrance by others) 

u 2 
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Lkc.t. — and nnlimited in pointf of duration — over a determinate 

thing. In this sense, it does not include servitus^ nor any 

right of limited duration. Sometimes it is taken in a loose 
and vulgar acceptation, to denote not the right of property 
or dominion, but the subject of such a right ; as when a horse 
or piece of land is called my property. » 

2. Sometimes it is applied to a right indefinite in point 
of user, but limited in duration : for instance, in common 
parlance, a life interest in an immovable is a property. 

3. Sometimes the term ^ right of property ^ or ‘ dominion * 
is opposed to a right of possession (which will be analysed 
hereafter) ; that is, to a riglit over and in a determinate 
thing, which arises from the fact of an adverse possession. 
As opposed to this, the term ‘ right of property ’ almost com- 
prises servitus; for it means, not a right distinguished by 
indefiniteness of user, but a right (either proj)erty or servi- 
tude) which is not a riglit of possession : a complete right 
as against the world, as distinguished from a right against 
all the world except a determinate person or party who has 
proptrly the right in the subject ; as when we say, that the 
right of possession ripens by prroscription into dominium or 
property : and we say so even when the right acquired is a 
servitus. 

4. In the language of the classical Roman jurists, the 
term 'proprietas^ or in re potest ns or dominium^ has two prin- 
cipal meanings. It is either a riglit indefinite in point of 
user, over a detenuinate thing : or, genemlly, jus in rem. 
In the first sense, it is opposed to servitus ; and these form 
the two divisions of rights availing generally against the 
world. In the second or larger and vaguer sense, it includes 
all to which in the first sense it is opposed ; all rights not 
coming within the description of ohlipxfio. 

5. I think in English law, unless used vaguely and 
popularly, the term property is not applied to rights in 
immovables. We talk of property in a movable thing. By 
absolute property in a movable thing we mean what the 
Roman lawyers called dominutm or pyoprietas, they having 
no distinction between real and personal property. But, in 
strict law language, the term is not applied to a right or 
interest in immovables. An estate in fee simple, an estate 
in tail, an estate for life and so on, but never a property, 
speaking stricfly. Au estate in fee simple corresponds as 
nearly as may be to absolute property in a personal chattel. 

6. Another strange caprice of language is the following. 
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The term property is applied to some rights in rem over or Lkvt. 
in persons but not to others. For example, the right of the 
master in the slave is called dominium in the Roman law and 
property in the English. The former word seems to have 
originally been applied exclusively to that right; to have 
been co-extensive wJtl^ dominusy and to have extended only 
by analogy to things strictly so called. But in neither the 
Roman nor the English law is the analogous right of the 
father in his son included under the same name. So a 
man’s right in his own person ; it has been called a right 
of personal security, but never a property in his own person. 

This is analogous to the capricious application of the term 
thing. A slave in the Roman law was styled a thing, be- 
cause he was the subject of a right residing in his master 
and availing against third parties, and was so far in a posi- 
tion analogous to that of a thing strictly so called. But the 
Roman lawyers did not call a son (though also in the power 
of his father and almost as completely subject to him as a 
slave) a thing: nor did they call the action by which the 
father might have recovered the son a vindication) which is 
the name peculiarly applicable to cases in wdiich a right of 
property or dominium has been violated. 

7. Another meaning of the word property is the aggregate 
of a man’s faculties, rights, or means ; called in the Roman 
law a man’s patrimony : at least that name is given to such 
part of the aggregate, as descends to his general represen- 
tatives on his decease, or is applicable to the discharge of 
his obligations if he be insidveiit. It is tantamount to the 
terra eatate and effects^ or perhaps to the term af^sets. In this 
sense it implies rights in porsonamy or obligations as well as 
rights of every other class. It is evident that a man’s rights 
as against determinate persons are just as much applicable 
to the discharge of his debts, and devolve just as much to his 
general representatives as his jura in rem, 

8. A still more remarkable acceptation is the following. 

In the largest possible meaning, property means legal rights 
or faculties of any kind ; as when we talk of the institution 
of property ; or of security to property as arising from such 
and such a form of Government or the like. It is commonly 
said that Government exists or should exist to institute and 
protect property. I have demonstrated in a note to ray 
published Lectures, the absurdity of this doctrine.®® But the 
property here spoken of must mean legal rights in the 

See note, p. 30i), vol. i. ante. 
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^**S^** sense. It cannoii be meant that Government exists 
^ ^ or ought to exist for tiie purpose of creating and protecting 
rights of dominion in the narrower sense, else it would be 
implied that it ought not to exist for the purpose of pro- 
tecting rights arising from contracts and g'wosi-contracts. 

When we speak of a man of property, meaning a wealthy 
man, we seem chiefly to contemplate the value of his rights 
in external things, or of the debts due to him; the most 
conspicuous portion of his rights. Blaokstone uses the term 
in that vague, vulgar, and unscientific sense, in the part of 
his work where he announces the arrangement of his second 
book. He there says that the law of things is conversant about 
rights of property or dominium which he explains to mean 
the rights which a man may acquire in and to such external 
things as are connected with his person. He here manifestly 
means by property and dominium^ not property and dominium 
in their strict, nor in any of their narrow senses, but in this 
large sense. For, lower down, he includes in the law of 
things, or the law of property or dominium^ not only pro- 
perly in possession, absolute and qualified, or absolute aiid 
qualified property divested of possession by wrong, but also 
whole classes of rights arising directly from contracts or 
quasi-contracts, which are not rights over things at all, but 
rights to acts and forbearances to be done and observed by 
determinate persons. Thus if you contract to sell me a 
determinate quantity of corn, I have no property or dominion 
in the thing, but a right to force you to deliver corn accord- 
ing to the terms of the contract. If you have disposed of 
the subject of the right in the meanwhile to a third party, 
the property vests in the buyer, not in me. If the property 
vests in me before delivery, the transaction is not a con- 
tract, but compounded of a conveyance and a contract. 
Blaekstone, therefore, must here use the word in a totally 
diflerent sense from that in which he employs it afterwards. 
In fact, he here means by it a man’s legal rights generally, 
or his faculties generally. 

The same may be said of what, under the head of the 
rights which he styles absolute rights, he terms the right of 
private property. What this might be, I could not for a 
long time make out : but by comparing it with a corre- 
sponding passage in his third volume, it was cleared up. I 
could not perfruade myself that it meant nothing. I now 
find that it does. It is merely a collective name for all those 
various rights which, either as property in the strict^sense. 
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or as rights derived from contra<?ts or quasi-contracts, are 
the subject of his whole Commentaries, and does not stand 
for a particular right at all. 

These are only^some of the meanings of this most am- 
biguous word. It is most difficult to get on with it intelli- 
gibly and without endiess circumlocution. For the present I 
mean by property or dominion, every right in and over a thing, 
which is indefinite in user, as distinguished from servitus. 
The various modes ol dominium or property as thus under- 
stood, I shall shew as I proceed. 


LECTURE XLVIII. 

DOMINIUM AND SERVITUS. 

In my last Lecture, I proceeded to the first of the two capital 
departments under which I arrange or distribute the matter 
of the Law of Things (or the matter of the bulk or mass of 
the legal system) : namely, primary rights, with their cor- 
responding primary duties. 

Adverting to primary rights (or to rights which are not 
consequences of delicts or iiijuri(‘s), I proceeded, in the first 
instance, to rights in rem (or rights availing against the 
world at large) as existing per se or simply : that is to say, 
as not combined with rights in personain, or rights availing 
exclusively against specifically determined porscms. 

Adverting to rights m rem, as existing per se or simply, 1 
first considered them with reference to differences between 
their respective subjects: or (changing the expression) with 
reference to differences between the aspects of the forbear- 
ances which may be styled their objects. I touched upon 
the rights of the class of which the subjects are things, 
or of which the objects are such forbearances as determi- 
nately regard specifically determined things. I noticed the 
rights of the class of which the subjects are persons, or of 
which the objects are such forbearances as determinately 
regard specifically determined persons. And I adverted to 
the rights of the class which have no specific subjects, or of 
which the objects are stich forbearances as hK*ve no specific 
regard to specific things or persons. 

Dismissing the rights of the class of which the subjects 
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are persona^ and also the Vights of the class which have no 
specific subjects, I proceeded to such distinctions between 
rights of the class over things as are founded on differences 
between the degrees wherein the entitled? persons may use or 
deal with the subjects. 

I adverted generally to that leading^istinction of the class 
which may be marked with the opposed expressions, dominion^ 
property f or ownership^ and servitude or easement. And to ob- 
viate some of the difficulties which arise from the ambi- 
guities of the expression, I stated some eight or ten of the 
many and disparate meanings, which, in popular language, 
and even in the writings of lawyers, are annexed to the term 
property and the term dominion. 

Pursuing my examination of the distinction, which, for 
want of better mimes, I marked with the opposed expressions 
to which I have now adverted, I would remark that I mean 
by property (as opposed to servitus or easement) any right 
which gives to the entitled party an indefinite power or 
liberty <d* using or disposing of the subject: or (in other 
words) which gives to the entitled party such a power or 
liberty of using or disposing of the subject as is not capable 
of exact circumscription ; as is merely limited generally by 
the rights of all other persons, and by the duties (relative or 
absolute) incumbent on himself. 

And by senritus or easeme7it (as opposed to property or 
dominion) I mean any right which gives to the entitled 
party such a ]Kiwer or liberty of using or disposing of the 
subject as is defined or circumscribed exactly. 

An estate in fee simple in land, absolute property in a 
personal chattel, or an estate or interest for life or years in 
land or a^personal chattel, arc all of them cases of property 
or domi}iion (taking the expression in the sense which I am 
now giving it). 

A right of way through land belonging to another, a right 
of common (or of feeding one’s cattle on land belonging to 
another), or a right to tithe (or to a definite share in the 
produce of land belonging to another), are all of them cases 
of servitiis or easeinent (as I now understand the expres- 
sion). 

Whoever has a right of property may apply the subject of 
his right to a^iy purpose or use which does not amount to a 
violation of any right in another, or to a breach of any duty 
lying on himself. And it is only in that negative manner 
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that the extent of the power of user imported by the right Lkct, 
can possibly be determined, XLViu 

But in the case of a right of servitude, the purposes or 
uses to which the person invested with the right may apply 
the subject, are not only limited generally by the duties 
incumbent upon him,\)ut are determined or may be deter- 
mined by a positive and comprehensive description. 

In a word, servitus or easement gives to tlie entitled 
l)arty, a power or liberty of applying the subject to exactly 
determined purposes. Property or dominion gives to the 
entitled party, the power or liberty of applying it to all pur- 
poses, save such purposes as are not consistent with his rela- 
tive or absolute duties. 

I would briefly remark (before I proceed) that in treating 
of the distinction now in question, I suppose that the right of 
the party is present or vested, and is also accompanied with 
a right to the present enjoyment of the right, or to the 
present exercise of it. To the nature of contingent rights, 
and of such vested rights as are not coupled with a right to 
present enjoyment or exercise, I shall advert hereafter. 

Property or dominion (used with the moaning which I 
am now annexing to the term) is applicable to any right 
which gives to the entitled part}’^ an indefinite power or 
liberty of using or dealing with the subject. But property 
(as thus understood) is susceptible of various modes : that is 
to say, the limitations or restrictions to that power or liberty, 
which spring from the rights of others and from the duties 
incumbent on himself, may vary to infinity. 

For example : A right of unlimited duration (as an estate 
in fee-simple in land, or absolute property in a ••personal 
chattel) and a right of limited duration (as an estate for 
life or years in land or a personal chattel) are equally pro- 
perty (in the present sense of the expression) ; for, in either 
case, the power or liberty of user which resides in the 
entitled party, is not susceptible of positive and exact 
circumscription . 

But the limitations or restrictions to that indefinite right 
of user, are, in the different cases, widely different. 

In the case of the estate in fee, or the absolute property 
in the personal chattel, {he owner may» waste destroy the 
subject, in so far as such waste or destruction may not be 
injurious to other persons considered generally- 
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Lect. In the case of the estate for life, or of the estate for years, 
this power or liberty is restrained, not only by the rights of 
others considered generally, but by the rights in the same 
subject of those in remainder or reveryon : that is to say, 
who have rights in the same subject, subsequent to the rights 
of the owner for life or the owner wr years. For if the 
owner for life, or the owner for years, (I know how uncouth 
this phrase sounds to an English lawyer, but I have given 
my reason for selecting it), had the same power of user which 
resides in the absolute owner, it is clear that the rights of 
those who are in remainder or reversion would be merely 
illusory. In respect of iAeir rights, he, at least, must be 
subject to the duty of not destroying the subject, or of so 
dealing with it as would render it absolutely worthless.^' 

But the restrictions to the right of the limited owner, 
which arise from the rights of the remainderman or rever- 
sioner, may also be fijced differently by the absolute dispo- 
sitions of the law^, or by private dispositions which the law 
allows and protects. We may suppose, for example, that 
the owner for life of land may be empowered to divest it 
completely of timber and buildings, and to leave nothing to his 
followers but the bare soil ; Or that his power of taking timber, 
and demolishing buildings, may be more or less restricted. 

In our own law, in the Eoman and French law, and (no 
doubt) in every other system, the power over a thing residing 
in a person having in it an interest limited in point of time 
is not only restricted in duration, but in regard of the inter- 
ests of the following takers, is restricted in a groat variety 
of ways. For instance, the right of a tenant by the courtesy, 
and that of a tenant in dower in the English law, are dif- 
ferent. An estate for life, again, may be given subject to 
waste generally, or free from the restrictions which the 
Courts of Equity have annexed even to grants without im- 
peachment of waste : for instance, the restriction of not cut- 
ting down ornamental trees and the like, for I take this 
provision of equity to be only dispositive, that is, intended 
to take effect only if the parties should not otherwise provide. 

Prt»perty But though the possible modes of property are infinite, 
rlenUv though the indefinite power of user is always restricted 

vi*. more or less, there is in every system of law, some one mode 
acclnn-** of property ia which the restrictions to the power of user 


BlnckstoDo, vol ii. pp. 122, 280, 381, 397 ; vol. iii. pp. 223, etc. 
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are fewer than in others : Or (changing the expression) there 
is some one mode or property in which the power or liberty 
of indefinite user is more extensive than in others. And to 
this mode of property, the term dominion, propertj^ or owner- 
ship is pre-eminently and emphatically applied. 

Such, for example, ^n the Eoman law, is dominion (in the 
strict sense) : such, in the French law, is propriete (in the 
same sense): such, in our own law, is absolute property in a 
movable. Such, too, •in our own law, is an estate in fee- 
simple in land : but which (although it is closely analogous 
to absolute property in a movable) is not commonly called 
property or ownership. 

The right of propeHy pre-eminently so called (or the 
mode of the right of property which is coupled with the 
largest power of user) is (for the reasons to which I have 
just adverted) a right of unlimited duration : that is to say, 
there is no person having any interest in the subject sub- 
sequent to his own, from whom the owner may not divert 
it by a total or partial alienation. Let the contingent suc- 
cessors be who they may (whether they succeed by private 
and particular dispositions, or by general dispositions of the 
law taking effect in default of particular dispositions), they 
have no such right in the subject as the owner may not de- 
feat, and as sets a restriction or limitation to his power of 
using the subject. 

This I apprehend (speaking generally) is the notion of 
property unlimited in duration, and therefore the most ex- 
tensive of any in respect of the power of user. Tn strict- 
ness, it is not a right of unlimited duration : for no right 
can endure longer than the life of the party entitled. But 
it implies a power of aliening the right itself, from the 
successors who would take it (by particular disposition, or 
by the general disposition of the law) in case tfie owner 
died without alienation. To this I shall advert particularly, 
when I come to consider rights in regard to their respective 
durations. 

Even the right of property pre-eminently so-called (or the 
right of property whose duration is unlimited) is not unlimi- 
ted in respect of the power of user which resides in the pro- 
prietor. The right of user (with the implied or correspond- 
ing right of excluding others from user) is restricted to such 

I incline to think that the pbtver of tion, not by any necebsary sequence, but 
alienati>>n from those who would other- only through certain caprices of the 
wise succeed to the eiyoyment, is con- Englibh law. See Lecture LI. amd 
nected with the idea of unlimited dura- notes there. — B. C. 
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Lktt. a tiser, as shall be consis^nt with the rights of others gene- 
J^ly» duties incumbent on the owner. 

For example : I may exclude others generally from my 
own land or house: but. I cannot exclude oflBcers of justice, 
who, authorised by a warrant or other ^due authority, come 
to my house to search for stolen goods. If I am the ab- 
solute owner of my house, I may destroy it if I will. But I 
must not destroy it in such a manner as would amount to an 
injury to any of my neighbours. If, ^or example, I live in a 
town, I may not destroy it by fire, or blow it up by gunpowder. 

I have a right in my own person which is analogous to the 
right of property in a determinate thing. And, as a conse- 
quence of that right, I may (generally speaking) move from 
place to place. But this my liberty and right of locomotion, 
does not empower me to enter the land or house of another, 
unless I am specially authorised by the owner’s license, by a 
right of way through his house or land, or by some other 
cause specially empowering me to enter it. 

And the power of user which is implied by the right of 
propeHy, may also be limited by duties which are incumbent 
on tlie owner s])ecially and accidentally. 

For example: The power of user may be restricted by 
duties or incapacities which attach upon the owner in conse- 
quence of his occupying some status or condition. We may 
conceive, for example, tha.t an infant proprietor is restricted 
(by reason of his infancy) in respect of the power of using, 
as well as the power of aliening. 

Or the power of user may be restricted by reason of a 
concurrent right of property residing in another over the 
same subject. I mean by one which is coupled with a pre- 
sent right of possession, and therefore properly concurrmt^ 
not expectant upon the termination of the other right of pro- 
I)erty. This is called condimiinum, in the Roman law; joint 
property and property in common in our own. 

Or the power of user may be restricted by virtue of a 
right of servitude residing concurrently over the same sub- 
ject in another person. For example: I have (speaking 
generally) a right of excluding others from my own field. 
But I have not a right of excluding you (exercising your 
servitude or easement), if you have a right of way (by 
grant or prescription) over the subject of my right of pro- 
perty. I have (speaking generally) a right to the produce 
of the field : ‘but that right is limited by a right in the par- 
son to a tithe, unless my land be tithe free. 



Omission by Institutional Writers to define Property. 

It follows from what has preceded, that neither that right 
of property which imports the largest power of user, nor any 
of the rights of property which are modes or modifications 
of that, can be defined exactly. For property or dominion, 
ea; vi termini^ is jus^n rem importing an indefinite power of 
user; i. e. such a power of using or of dealing with the 
subject as is limited* oy nothing but the duties incumbent 
on the owner : or a power of applying the subject to any 
purpose whatever w^ich does not conflict with any duty to 
which the owner is subject. This indefiniteness is of the 
very essence of the right ; and implies that the riglit (in so 
far as concerns the power of user) cannot be determined 
by exact and positive circumscription. Such an ai)plication 
of the subject as consists with every of his duties, the owner 
has a right to make ; And any act, by another, preventing 
or hindering any application of the kind, is an oflenee 
against his right. 

The definition, therefore, of the riglit of property lies 
throughout the ro)*pvs jurlsy and imports a definition of 
every right or duty which the corpua juris contains. 

But though neither absolute property, nor any of its inodes, 
is capable of exact (drcuinscription, the various modes are 
distinguishable from one another by precise lines of de- 
marcation. 

For example : The right of owner for life, or of owncT for 
years, may be distinguished from the right of the absolute 
owner, by an enuineration of tin* powers of user (belonging 
to the absolute owner) from which the owner for life or 
years is excluded. 

And this (I apprehend) is the wray in which these modes 
of absolute propeii:}' are distinguished from absolute pro- 
perty itself and from one another. Such or such ‘a use, for 
example, which the absolute owner may lawfully derive from 
the subject, would be in the owner for life or the owner for 
years, an injury to the remainderman or reversioner. 

What I have said with regard to the definition of abso- 
lute property quadrates with the practice of law writers or 
makers of codes. 

In the Institutes of Gaius and Justinian, the right of 
property or dominion is not defined at all. Things are 
described; the modes of acquiring property in them are 
described ; servitudes are described ,* but ot the right of 
property or dominion no direct description is given. The 
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Lett, nature of the right (in respect of the power of user) left 
XLVtn ^ inferred from the treatise generally. In the codes 
or treatises which attempt a definition of it, merely a few of 
its properties or qualities are given ; and those properties or 
qualities are given with restrictions which lie throughout the 
body of the law. Thus, in the 644th^ article of the French 
Code, property is declared to be the absolute right of using 
or dealing with a thing as we will, provided we do not use it 
in any manner which is prohibited by laws or rSglemens, 

Bentham appears to have seen the same difl&culty, and 
to have got over it in much the same manner. Speaking 
of droitn inUgraux as opposed to droits^ he says : ‘ De tons 
ces droits, dans un syshhne fonde sur I’utilite, il n’en est 
aucun qui ne doive avoir dcs limites. lie premier (droit 
d’occupation) sera limite par Pobligation de ne faire de la 
chose ancun usage nuisible a autrui. Le second (droit 
de donner exclusion a autrui), par Tobligation de permettre 
I’usage de la chose, a propos de besoin urgent pour Tavantage 
d’autrui, etc. — Cos exceptions deduites, ce qui reste fait la 
quant) :e integrate du droit.’ 

Blackstone attempts to define property in a personal 
chattel. The owner, he says, hath solely and exclusively the 
right and also the occupation of a movable chattel, so that 
it cannot be taken from him without his act and default. 
This is evidently so vague, that it amounts to nothing, and 
must be taken with all the restrictions resulting from the 
whole body of the law generally. There is no attempt, either 
by Blackstone or by Sir Matthew Hale, whom he followed, 
to define an estate in fee simple, in respect of the power of 
user. 

Such maxims of law as these, »Sf?V ntere tuo ut atienum 
non Icedas ; Qui jure suo utifur neminem Iwdit, and the like, 
arise froA this impossibility of exactly defining and circum- 
scribing the right of ownership or property, and are really 
almost identical propositions. 

The distinction between legal and equitable property (or 
dominium ex jure guiritium and dmnininm honitarium) is a 
mere accident, arising from the existence of the accidental 
distinction between taw and equity^ or jus civile and jus pree- 
toriumP 


“ For d&minium ex jure vigny’s Eecht de* BesUets, pp. £6, 96, 

And dominium houi/arunoy see Hugo’s 176. Gaii Comm, ii. 40. 

GescAicAie, pp. 167, 478, 601, 844. Sa- 



Modes of Property. — Fragments. 

Inqairenda: 1® How to ascertain (if \hat be possible) the services 
or uses which niay be exacted or derived from the subject : 2® How , 
to ascertain the services or uses which may not be derived from the 
subject, out of regard for rights residing in others, or absolute obli- 
gations upon self. * 

The extent of the rig^t in respect of services seems not to be 
definable; although an enumeration of them may be made co- 
extensively with (1®) the acts which have been held to be unlawful 
obstructions or withholdings of such services ; (2®) with the acts 
which have been held to be a lawful dealing with the subject, 
or lawful perception of such services. — (See Blachstone^ vol. hi. p. 
120 .) 

The exceptions out of the indefinite services over which (as 
above) the right extends, consist in such uses of the subject as 
would amount to violations of a similar or another right in others, 
or of absolute obligations on one’s self. In defining a right, care 
must therefore be taken not to make it inconsistent with a right 
intended to be given to another, etc. (Use of interpretation here.) 

Property, jis hero considered, is property existing in its widest 
extent ; unlimited in respect of services, by any right to or over 
the same subject in another ; and limited only by rights of others 
over or to other subjects, or by absolute obligations on self. 

A right limited by rights of others over the same subject (as 
dominium afiected by .serritus; omihnuiuium^ whether in property or 
serviius)^ though involving fewer services and subject perhaps to 
fewer violations, is, nevertheless, more difficult to explain. 

The attempts to solre these difficulties^ which one meets with in 
ordinary law books, are merely identical propositions and amount 
to nothing: e.g. ^ Qui jure suu utitur nnninem hvditJ If hy Iwdif 
be meant damage or (jvil, it is false (and inconsistent with what 
immediately precedes) ; since the exercise of a right is ofttm accom- 
panied with the infliction of positive evil in another ; and where 
others are excluded from the subject, supposes a pain of privation 
inflicted on others. If by I f edit be meant injury.^ the proposition 
amounts to this ; that the exercise of a right cannot amount to a 
wrong : which is purely identical and tells us nothing ; since the 
thing we want to know is, ‘ what is right ? (or what is that which 
I may do without wrong H) ; and what is wrong? (what is that 
which would not be an exercise of my own right, inasmuch as it 
would amount to a violation of a right in another ?) ’ 

The same observations are applicable to ‘ sic utere tuo ut alieuum 
non 1 (Ed CIS.' 

The definition of those rights which are definite in rosj»ect of 
services, and exist over the same subject, is one means of limiting 
or defining those rights which are indefinite : Since acts (of user, 
exclusion, etc.) inconsistent 'with the former set of rights, are all of 
them knowable ; and are, therefore, so many knowable uses to which 
the indefinite rights do Tid>t extend. But accurately to assign that 

VOL. II. X 
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limit to these last which is •presented by the rights of others over 
other subjects or by the absolute obligations of the owner (where 
such rights or obligations are themselves indefinite), seems to be 
impossible ; And even if all the rights and obligations which limit 
were themselves defined, a complete statefnent of the definition 
would involve a repetition of the whole code. 

^ Wahres Eigen thum ist nnr mdglich an kdrperlichen Sachen. 
Allein im Romischen llechte ist der Begtilf von Eigenthum auch 
ausgedehnt auf jwm in re insofern sie uns als eigene Rechte an einer 
fremden Sacbo zustelien : daher, dominium^ nm^fmeivs et servitus, 
Im weitesteii Sinne, begreif t Eigenthum alh s tvas zu tmserm Verinogen 
gehnrty also ancb Fordcrungen. — Mackeldey, LeJirhitch des heiit, Him. 
Reehtn, vol. ii. p. 30. 


Cowmumiy of Good ft. 

Community of goods is nothing but jiroperty in common ; i.c, a 
right in the whole over the subject, with a right in each to a 
certain share in the produce ; A right whicli must depend upon 
certain conditions; as, e.g. contributing to the product by a duo 
port ’Oil of exertion. 

Or supposing the right absolute, then the labour must be enforced 
by punishment. 

The necessit}’’ of this is derived from two considerations; 1st, 
that good things can only be procured by labour. 2ndly, that the 
product of them is limited in amount. At the best, there is not 
enough for all ; i.e. enough to satisfy all the desires of all. 

From either of these the necessity of one of the schemes 1 have 
mentioned arises. 

But oven supposing that by training and by the advantages of 
combination, the labour might be lessened, the amount increased, 
and the desires limited, this can never be C4irried so far as to render 
all law unnecessary. 

But the whole is a speculation. 


LECTURE XLIX. 

SKRVITUS. OE EASEMENT. 

In my last Lecture I considered particularly property or do- 
minion (as fpposed to serritm or easernmt). In my present 
Lecture, I shall consider particularly servitus or easement (as 
opposed to property or dominion). 
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As I stated in my last Lecture, I mean by property or Lkct. 
dominion (taken with the sense wherein I use the term, for 
the present) any such right in rem (of limited or unlimited 
duration) as gives to the party in whom it resides an indefinite 
power or liberty of 'using or dealing with the subject : A 
power or liberty of nsyig or dealing with the subject which 
is not capable of exact circumscription or definition ; which 
is merely limited, generally and indefinitely, by the sum of 
the duties (relative aiul absolute) incumbent 011 the owner or 
proprietor. 

As 1 also stated in luy last Lecture, property or dominion 
(as thus understood) is susceptible of various modes : or (in 
other words) the indi*finite power of user, which is of the 
essence of all property, is susceptible of various degrees of re- 
striction. But whatever be the extent of the power of user 
(and of the power of exclusion which the power of user implies), 
it is not capable of exact circumscription, or of any more 
exact circumscription than that which I now Iiave indicated. 

By servitus or euscmeuf (taken with the sense which 1 give 
to the expression) I mean any such right in rem (or any such 
right availing against the world at large) as gives to the 
party in wliom it resides a power of using the subject whicli 
is definite as well as limited. The power of using the sub- 
ject (like that which is imported by the right of property) 
is limited by the sum of the duties which are incumbent 
on the party. But, unlike the power of user which is 
imported by the right of property, it is not merely circum- 
scribed by the sum of his duties. The uses wliicli he may 
derive from the subject, or the purposes to whicli he may 
apply it, are defined positively, or are susceptible of positive 
description. 

In short, the difference between property (in any of its 
modes) and of servitm (whatever be its class) would seem to 
be this : — The party invested with a right of servitus, may 
turn or apply the subject to a given purpose or purposes. 

The party invested with a right of property, may turn or 
apply the subject to all purposes whatsoever, save such pur- 
poses as are not consistent with any of his duties (relative 
or absolute). 

As I remarked in iny last Lecture, it is by reason of his 
indefinite power of user, that the subject of the owner’s right 
is styled his own, or res propria : that his right^is styled pre- 
perty, ownership, or dominion : that he Is said to be the owner 
or proprietor of the subject, or is styled its lord or master. 
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For (as I then remarked)*there is no mode of property (not 
even that which is pre-eminently so called), and which implies 
the largest power of user and exclusion) which gives a power 
of user completely unlimited, and a consequent power of ex- 
clusion which is completely without restrictions. 

r 

Before I consider particularly the nature and kinds of 
servitudes, I must interpose the following brief remarks. 

] st. Speaking generally, the subject of a right of servitude 
is also at the same time the subject of property residing in 
another or others. For example, if I have a right of way over 
a field, the field is yours solely, or is yours jointly or in common 
with others, or is yours for life or years (solely or jointly with 
others) with rights of property in others expectant on the 
deteimination of that your limited interest. 

For this reason,^ rights of servitude are styled by the 
Roman lawyers jinm in re nlicnu : that is to say, rights over 
subjects of which the property or dominion resides in another 
or others. Though (as I shall shew at the close of my 
Lec» ure) rights of servitude arc not the only rights to which 
the expression jus in re aliens (or briefly, jus in re) is aptly 
or actually applied. 

For the same reason, a right of servitude is styled by Mr. 
Benthani ii fractional right:**'* that is to say, a definite right 
of user, subtracted or broken off from the indefinite right of 
user which resides in him or them who bear the dominion of 
the subject. For the same reason, a right of servitude is 
styled by Savigny***^ (in his matchless treatise on the Right of 
Possession) a single or particular e.rcej^tion (accruing to the 
benefit of the party in whom the right resides) from the 
power of user and exclusion which resides in the owner of 
the thing. 

For the same reason, rights of servitude are styled by 
French writers,*’*^ ^dememhremem du droit de propritHe that 
is to say, detached bits or fractions of the indefinite right of 
user which resides in him or them who own the subject of the 
servitude. But (as I shall shew at the close of my Lecture) 
we may conceive a right of servitude existing over a thing, 
which, speaking with precision, has no owner. We may con- 
ceive, for example, that the Sovereign or State resei-ves to 


Savigny, pp. 97, Besitzes. pp. 525, 534. 

166. Seo Table II, Note 4, post. ** CoJe civil explique, by Bogron, 
Mackeldcy, vol. ii. p. 6. vol. i. p. 241. 

** Trait^s de I<6gialation, vol. i. p. 251. 
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itself a portion of the national teititory ; but that it grants Lktt. 
to one of its subjects, over a portion of the territory so re- 
served, a right which quadrates exactly with the notion of a 
right of servitude : that is to say, a right to use or apply the 
subject in a definite ^nanner. 

Now, in the case iuM.gined, there is not, properly speaking, 
any right of property in the thing which is subjf‘cted to the 
servitude. For, it is only by analogy that we can ascribe 
to the Sovereign a leghl right. Strictly speaking, the party 
has a right of servitude, while the indefinite power of using 
the thing has been reserved by the Sovereign or State to 
itself. 

But since most rights of servitude imply rights of owner- 
ship, and cannot be explained without reference to those rights 
of ownership, I shall assume for the present, that every right 
of servitude is jus in rv alicna : is a definite fraction, or de- 
nu’mhrnnmi^ of property or dominion in the given subject, 
which resides in another or others. 

2ndly. I shewed in my last Lecture, that the modes of pro- DitHcuitics 
perty (as T understand the expression) are infinite : and that 
to Some of those modes we cannot «apply the (‘xpression, t«*nn8 ‘pro- 
withoiit a dei)artnre from established usage. For (‘xarnple : vitim/ ami 
A right unlimited in resja^ct of user, and also unlimited in 
respect of duration, is styl(‘d ])roj)<»rty or dominion : and, 
indeed, is iht' right to which the name is pre-eminently given. 

In our own la-w language, a riglit indefinite in point of user, 
though limited in point of duration, is also esteem(‘d and 
called property, provided the limited duration be not exactly 
defined. Thus : we should call the right of hmant for life in 
an immovable thing, propert/f or a rujld of propcrltj. But a 
right indefinite in point of user, is not, in our own law lan- 
guage, styled propi'dij^ in ease the right be of limited dura- 
tion, and the duration be exactly defined. Thus: The right 
of tenant for years, under a lease of a house or farm, is not 
called property, although his right is jus iv rem, and gives 
him an indefinite power of using or dealing with the subject. 

We should say of a life interest in an immovable, or a personal 
chattel, that the party has an estate (or a right of propvHij) 
with remainder or reversion over to another or others. We 
should also say of the interest of a lessee for years, tliat he 
has an estnie for years, with reversion over to another. 

But we should not style his interest property pt ownerMp, 
although his power of user were not more limited tlian that 
of a tenant for life, and though the duration of his interest 
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LifiCT. were incomparably longel* than that of tenant for his own or 
XLix_ mig another. [Perhaps the interest of tenant for 

vears (like that of the Ttoman condncior^^ was not origi- 
nally jUB in rem^ but merely gave him^ right to the enjoy- 
ment against the lessor.] 

Various other difficulties, which ehcumber the term ‘ pro- 
perty,’ I stated in the Lecture before the last. — I will merely 
add, at present, that I mean by the term property (as contra- 
distinguished to servituB) any right in rem (of any duration 
whatever) which gives to the entitled party an indefinite power 
of user. For I am not considering rights with reference to 
their various durations, but with reference to the power of 
user which they variously import. Though (as I shewed in 
my last Lecture) the power of user (in cases of property) is 
so modified by the extent of duration, that it is impossible to 
consider rights of property from the former of the two as- 
pects, without considering them, to some degree, from the 
latter also. 

The term sennivs is not less encumbered with difficulties 
than the term property. For there are many rights (as I shall 
shew presently) which, in th(' language of the Roman law and 
of the modem systems derived from it, are styled servitudes : 
but which, in the language of the Fiiiglish, would be styled 
rights of property. And, justly : for they are rights import- 
ing an indefinite power of user, although they are not rights 
of unlimited duration ; and althougli they do not empower 
the party to alien the subject from those who v'oidd succeed 
to him in default of sueli alienation. 

To these improper seiwitudes I shall advert more fully 
hereafter. And I now merely add, that I mean, for the pre- 
sent, by e right of servitude 0]>posed to a right of property) 
any such right in a subject owned by another or others as 
gives to the party a definite power of using it. 


Tho nnaloirv is remarkfiblc. Uy the 
ju* civilr tho ivuducti^r couhl only pro- 
tect his right l\v a j^raouaHit actio against 
his lessor. Ihit tho logi>latif>n of the 
Pruptors extt‘iule(l to liiin. lor his inter- 
est, the of the \imvus J a ttnJicts, 

and thus gave him what wa.s called a 
in retn actio. 'I’lie extension by 
tho Prsetor ot tlu se removbes in favour 
of the coudactor M'as precisely equiva- 
lent to the introduction of^^the rule hy 
vhicli our Courts of Cuiuiuon Law gave 
tho lessee, who had been ousted from 


possession, specific rest itution to hi*' term 
(w tfiv (ami. The first instance occurred 
in llie reign of Kdwanl IV., and the quasi 
ni rtm m do ilais given to the lessee, as 
it availed against all who eould not shew 
a bet ter title than his lessor, became con- 
venient for t rying questions of right, and 
is the originnl of the modem ejectment-, 
i:^oe Blackhtone. vol. iii. p. 200. Of. Vat. 
Frag, 44, and Dig. xliii. 18 (Be Superli- 
ciebiis\ 1. i. § 1, and the preceding title 
(Uti possidetis). — R, C. 



Servitudes. 


The term eaeement is not less objectionable than the term 
servitus. For though it is never extended to any such rights 
in rem as fall properly within the category of jiropcrty^ it is 
not applied to certain rights in rem which fall properly within 
the category of servitudes. For example : A right of way 
over another’s field is^tyled an easement. A right of com- 
mon is also styled an easement. But aright to ]>rodial tithes 
(or to a definite portion in the produce of another's land) is 
never (I think) styled cn easement : although it is called a ser- 
vitude (or by a name of similar import) in the language of the 
legal systems which have borrowed liirgoly from the Roman, 

But whatever may be the usual import of the term ease- 
ment (and it has not, I think, any settled import), I venture 
to use it with the sense in which T employ the term servitude ; 
as meaning any right (definite in point of user) a subject 
which is res alien a. 

t‘5rdly. For the sake of simplicity, I have assumed in my 
Outline, and also in iny last and present Lectures, that every 
right of servitude is a right of using a subject owned by 
another or others. But, as I shall shew immediately, there 
lU’e certain servitudt^s, which, in the language of mod('rn 
Civilians, are called negaiive : and whi<‘h in the language of the 
Roman lawj'ors, are said to consist nan fariendo; that is to say, 
not to consist of a right to ns^' posit ivrJy ilu‘ given subject, 
but in a right to a Jorhearfoiee (on th(i part of the owner) 
from putting the given siil))(*ct 1o a given use. 

Now, whethcT a negative servitude be r(‘a,lly a right of 
user, or whether it be a servitude at all (arid be not rather a 
mere right in pers(niam), are fpiestions which, T frankly con- 
fess, T have not been able to solve to my own satisfaction — 
I shall, however, dis(*uss the subject imTn(*dia.tely : And I 
merely advert to it, in this preliminary manmir, in order that 
I may prepare you for a discrepancy between the* definition 
of a seiwitude which I have hitherto given, and that analysis 
of servitud(,*s t(.> which I now proceed. 

Attempting to analyse the natures of servitudes, and to 
mark the chief kinds into which they are divisible, T shall 
address myself to the following principal (and to various 
subordinate) topics. 

1st. The distinction between the servitudes which are 
styled by modem Civilians affirmative or positive, and the 
servitudes which are styled by the same Civilians negative ; 
that is to say, those which consist in a right to use in a given 
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Lbot. manner the given subject^ and those which consist in a right 
to ^forbearance (on the part of the owner) from putting the 
given subject to a given use. 

2ndly. I shall then examine the celebrated position, that 
no right of servitude is a right to an ac’ on the paii of the 
owner : that every right of servitude . is a right to use the 
subject or a right to a forbearance (on the part of the owner) 
from using the subject. 

3rdly. I shall examine the distinction between real ser- 
vitudes and personal servitudes : or (adopting to a certain 
extent the language of the English law) between servitudes 
appurtenant and servitudes in gross, 

4thly. I shall examine the rights of property or dominion 
(meaning by property or dominion any right in rem import- 
ing an indefinite power of user) which, in the Eoman Law, 
are ranked iinprop(^rly (as I conceive) with rights of servi- 
tude. — It is of no small importance, that this confusion of 
disparate objects should be pointed out and cleared up. 
Without such a prtwious explanation, a great j^ortion of the 
Eon an Law, and of the modern systems which have bor- 
rowed its terms and classifications, jire to an English lawyer 
inexpressibly perplexing. Vsnsfriictns^ nsKs^ hnhitaiio, super^ 
ficiesy cmphyfcasisy and, perhaps, other rights, which, in the 
language of the Roman Law art^ frequently styled serrihidcsy 
would be deemed (and I think justly) by English lawyers, 
rights of property for the life of the owner, or rights of pro- 
perty nearly approaching (in principle) to an estate in fee- 
simple or absolute propcjrty in a personal chattel. 

In pursuance of the order wdiich 1 have now indicated, I 
begin with the established division of rights of servitude into 
positive or ajlir7i}atlve servitudes, and negative servitudes. 
Dintlnction As J remarked iii my last Lecture, the right of property 
ufflrmative ov dominion (in so far as the right of user is concerned) is 
resolvable into two elements: 1st, the power of using inde- 
H 0 e 8©rvi- finitely the subject of the right, or of applying the subject 
tud«8. right to uses or purposes which are liot positively and 

exactly circumscribed ; 2ndly, a power of excluding others (a 
power which is also indefinite) from using the same subject. 
For a power of indefinite user would be utterly nugatory, 
unless it were coupled with a corresponding power of exclud- 
ing others generally from any participation in the use. 

The power of user and the power of exclusion are equally 
rights to forbearances oft the part of other persons generally. 
By virtue of the right or power of indefinitely using the subject, 
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other persons generally are bound to forbear from disturbing Lkct. 
the owner in acts of user. By virtue of the right or power of . 

excluding other persons generally, other persons generally are 
bound to forbear from using or meddling with the subject. The 
rights of user and Exclusion are. so blended, that an offence 
against the one is conknonly an offence against the other. I 
can hardly prevent you from ploughing your field, or from rais- 
ing a building upon it, without committing, at the same time, 
a trespass. And an attempt on my part to use the subject 
(as an attempt, for example, to fish in your pond) is an in- 
terference with your right of user as well as with your right 
of exclusion. But an offence against one of these rights is 
not of necessity an offence against the other. If, for example, 

I walk across your field, in order to shorten my way to a 
given point, I may not in the least injure you in respect of 
your right of user, although I violate your right of exclusion. 
Violations of the right of exclusion (when perfectly harmless 
in themselves) are treated as injuries or oftences by reason of 
their probable effect on the rights of user and exclusion. A 
harmless violation of the right of exclusion, if it passed with 
perfect impunity, might lead, by the force of example, to such 
numerous violations of the right as would render both rights 
nearly nugatory. 

The rights of user and exclusion (let them be never so 
extensive) are never absolute or complete ; that is to say, 
they are always restricted (more or less) by rights residing 
in others and by duties incumbent on the owner. They are 
always restrich^d generally by the rights of others generally, 
and by the duties to which the proprietor is generally sub- 
ject. Frequently, they are restricted by rights over the same 
subject, residing specially in determinate parties : as by the 
rights of a joint or co-proprietor, or by the rights of a^remain- 
derman, or reversioner, having also aright of property in the 
subject. 

Where a determinate party has a right (as against the 
owner and the rest of the world) to put the thing to uses of 
a definite class, the party has a right over the thing, which 
is commonly called a servitude. Where a determinate party 
has a right (as against the owner and the rest of the world) 
to a forbearance (on the part of the owner) from putting the 
thing to uses of a definite class, that party has also a right 
over the thing which also is styled a servitude. ^ 

It is necessary (I apprehend) in order to the existence of a 
servitude, that the right of the party should be jus in renty or Ju» in rtm. 
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a right against the world a\; large. K it merely availed against 
the owner (or against the other occupant for the time being) 
it would come under the predicament of jus in personam. 
And it is for this reason (as I shall shew immediately) that 
no right of servitude is a right to an act. For if it were 
a right to an act^ to be done by the owner (or other occupant), 
it would merely avail against that determinate party, and 
would be a right arising from a contract, or from a quasi- 
contract. 

It is also necessary (I apprehend) in order to the existence 
of a servitude, that the party should have a right (of limited 
or unlimited duration) to put the subject generally to uses 
of a definite class ; or to a forbearance generally (on the part 
of the owner) from putting the subject to uses of a definite 
class. For example, if I have a right (for life or years) of 
passing at all hours over your field, or of passing at certain 
hours over your field, I have a right of way : an easement 
or servitude*. For I have a right of putting your field gene- 
rall3 to us(*s of a definite description. But if you give me 
leave to shoot over your farm, once, twice*, or any other 
definite number of times, my right derived from the license 
would hardly (I think) be deemed an easement. It would 
merely be a right against you, and perhaps against other 
persons generally (derived from your particular license), to 
derive from your farm certain uses determined individually 
as well as by class or description. 

As I said in my last Lecture, where the party entitled to 
the servitude has a right to use the subject, his right is 
styled, by modern Civilians, ‘ a positive or afiirmative servi- 
tude.’ When* he lias a right to a forhriirffnee (on the part 
of the ojvner or occupant) from using ilie subject, the right 
is styled by the same Civilians, a netjdfivv servitude. 

By the Roman Lawyers, a positive servitude (in respect 
of the owner) is said to consist in patinnh: i.e. in his duty 
to forbear from molesting the other in the given user of the 
subject. A negative servitude (in respect of the owner) is 
said to consist la uon faciemlo : i.e. in his duty to forbear 
from using the subject in the given manner or mode. In 
either case, the right (it is manifest) is a right to a forbearance 
on the part of the owner ; a forbearance from molesting the 
other in the^ given yse, or a forbearance from using in a 
given mode. 

As against the owner (or other occupant), right of 
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servitude is therefore negative : i! e, does not impose upon 
him a duty to do or perform. In respect of the party en- 
titled to the servitude, a so-called positive or affirmative 
servitude is, in a certain sense, positive as well as negative : 
i. e, it gives him a rteht to do acts over the given subject, as 
well as a right to a forbearance on the part of the o^vner or oc- 
cupant from molesting him in the performance of those nets. 
But a negative service is merehj negative : i. e. it merely gives 
him a right to a forbearance on the part of the owner. 

A so-called negative servitude merely restricts the owner’s 
right of user ; that is to say, by reason of the existence of 
the servitude the owner has not a riglit to turn the subj('ct 
to some use implied generally in his right of property, and to 
which but for the servitude he would be at liberty to apply 
it. — A so-called positive servitude restricts his right of ex- 
clusion and his right of user. If I have a right to deal in a 
given manner with the subject, for exnmple, to pass over it 
by a riglit of way, inj" right sets a limit to his power of ex- 
clusion, and hence to his power of user ; for ho cannot turn 
the subject to any purpose which would im2)ede my right 
of user : as by plougliing it uj), or erecting ah obstruction 
across the way. 

Cases of jjositive servitudes are rights of way or of com- 
mon. These are rights of dealing 2)ositiv(‘ly with the sub- 
ject; of jmtting the subject to certain positive uses. Cases 
of negative servitude are the sf rvHns aJilm luni tollmdi, and 
the servltiifi ne havinihvs and neprofipectni officidiur. Gene- 
rally speaking, the owner has a right of building on any 
part of his own land ; cst aolinn fjus cst usque ad ccelnnu 

But, by a right of servitude residing in another jierson, I 
may be jirevented from building so as to 2>revent his look- 
ing over ray land from his house ; I may bt> prevented 
from building so as to obstruct his ancicyd lights^ or to jire- 
vent him from a look out which he had acquired by a special 
title. Another example is the servitus stiUicidii reerpiendi ; 
a right to compel your neighbour to receive the water which 
drops from your roof. An analogous right which often leads 
to contest in cities, the right of coinpelling your neighbour 
to receive through his house the drainage running from your 
own, would also be deemed a negative servitude. It is not a 
right of putting his land or house to any jiositive use, but a 
right to prevent him from dealing with his land or house in 
cei’tain ways, in which but for your right, he would be at 
liberty to deal with it. 
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Lbct. I have gone on stating Ihis distinction, becanse it is found 
XLix jjj Eoman law and other legal systems ; but I doubt 

Donbtftai whether there is anything in it. It seems to turn on the 

extent you give to the word um\ In right of way or of 
^foun ^re said to itse the thing which is the subject 

dation for of your right of servitude. But in 6ase of a duty to re- 
tinction. drainage from your house, you may also be said 

with propriety to put the subject to certain uses. Whether 
this would apply to the case of a right to a look out, it is 
more diflEicult to decide ; and I am inclined to think that 
this single case suggested the distinction. 

When I have a right not to have my ancient windows 
blocked up, it is not necessary that I should do anything 
for the existence of my right ; it is a right only to a for- 
bearance. 

In the servitudes which are deemed negative, it is generally 
necessary that I should do something. If the drain wants 
repairing, and the water will not flow, it is incumbent on me 
to rep'iir the dizain ; or if it is incumbent on the owner to do 
so, it devolves on him by some special Hfidns, t; 0 tally distinct 
from the servitus itself. I doubt, therefore, if the distinction 
of wliich so much is said in the books, has any meaning 
at all. 

No riKbt of No right of servitude can consist infaciendo ; i. e. can con- 
can ijonsist sist in a right to an ad or ads on the part of the owner or 
infaciendo, occupaiit. This follows from the very nature of a 

servitude, to which it is essential that it should be jus in 
Tcm^ or a right availing against persons generally ; for if it 
consisted in a right to an ad to be done by the owner or 
other occupant, it were merely in personam against that 
determinate party. 

Ill the pase of a servitude, the jus in rein may happen to 
be combined with jas in personam against the owner : and 
so, may happen to be combined with a right to an ad, 
against tlu^ owner ; e. g. a right to have a way repaired by 
the owner. 

Quccre, Whether every serviius be not jus in personam 
against the owner or other occupant, and j ns in rein against 
the rest of the world ? 

*" Mjickcldoy, vol? u, pp *8, 86, ^ lUaekstoiie, vol. ii. p. 36 (Note 15). 

ThilMVXjf, Versad% vol. i. 27. See TaMe 11. Note 3, B, a b, post. 



Servitudes — Positive and Negative. 

Qusere, Whether a negative serritude be in reni9 

An affirmative servitude may clearly avaU against any, 
and may be violated by any. E. g. A stranger to the soil 
may violate a righi of common, by putting his cattle on * 
the commonable lai^?^' And in the case of a negative 
servitude, it is possible for a stranger (e. g. a trespasser) 
to do the act which would prevent the enjoyment of the 
servitude : e. g. to bgild up, or otherwise obstruct, ancient 
lights. In the case, however, of a negative servitude, it is 
less likely that a stranger should disturb ; because the dis- 
turbance would not be an act of user. 

I apprehend that a negative servitude is usually brought 
within the categoiy of jura in rcm thus : it avails adversui^ 
quemcumque jponaeasorem ; i. e. with or without title from the 
actual or preceding owner. Now as against an occupant 
without title, it could not be the result of a contract ; for he 
is not privy to any contract of the present or any preceding 
owner. Still, however, it might arise from a quasi-contract : 
i. e. from the mere fact of his occupancy. It would seem 
that a duty to do (which must correlate Mvitli jus ifi peraonam) 
may attach upon the occupant by pra3scription.^’^ 

Though the occupancy, without title from the owner, may 
be an injury against the owner, it may not be per se an 
injury against the party having the right of servitude. Con- 
sequently, though the adverse possession might be wrongful 
(and therefore could not be a quasi-contract) in regard to 
the owner, it might Ix^ a quasi-contract in regard to the 
party having the right of servitude. 

An affirmative as well as a negative servitude avails 
directly against the owner or other occupant of the subject. 
For an affirmative, as well as a negative servitude is a 
definite exception (accruing to the party having tiie servi- 
tude) from the indefinite powers of user and exclusion which 
the property in the subject comprises. Consequently, aii 
affirmative as well as a negative servitude (considered ex- 
clusively with relation to the owner or occupant) might b(' 
deemed jns in personam. But since a right of servitude, 
positive or negative, may be violated by third parties, it 
implies a duty to forbear from disturbing, which lies upon 
third parties generally as well as on the owner or other 
occupant of the thing, and therefore is jus in re^. And such 

•i 

Blackntone, vol. iii. p. 237. 

« Ibid. vol. ii. p. 36 (Note 15). See Notes 1 and 2, pp. 47, 48, ante. 
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Lsot. disturbance by third partly would not affect the right conse* 
^ qumtly through a violation of right residing in another. 

If, therefore, a negative servitude be jtw in rem, it is so, 
because by possibility any may violate it, though none but 
the owner or occupant is likely to do so. 

The distinction between an occupant without title, and a 
mere trespasser or other stranger is, that the former is exer- 
cising over the subject a right of property residing in an- 
other ; while the latter does not affect to exercise any such 
right. To explain this, we must analyse the right of pos- 
session. 

Ren Mervit. The subjcct of the servitude is said itself to serve ; rea 
servit; which merely means, that the right of servitude 
avails (with or without limit in respect of duration) against 
every person whatever who has a right of property in the 
subject, or who, as adverse ]»ossessor, may exercise any right 
of property over il.^'’ 

If the servitude bo properly so called, it also avails against 
the i c*st of the world, or is jus in rcm. 

If it be a servitude im])roperly so called, it is merely jm 
in pevHonaw, ex contractu^ or quasi e,c conivactn^ against every 
proprietor of the subject, or against any adverse possessor 
exercising rights of property over it. 

If it consists in facieudo (or in a duty on the owner or 
occupant to do or perform) it is necessarily in this plight. 
And it may be in this plight, although it consist in patiemdo 
or in non faciendo : i. e. in a duty on the owner or occupant, 
not to hinder the given use, or not to use in the given mode. 
At least, the right to the forbearance may be, as against the 
owner or occupant, jus in personam^ although it avail (at the 
same time) against the owner or occupant together with the 
rest of the world. (E. g. In case of a covenant added to a 
grant or pncscription.) 

I must here notice an absurd remark of Rogron. He 
says: 

* Les principcs gonoranx des servitudes s’appliquent a rosufruit, a 
Tusage, et a riiabitatiou ; et surtont ce priucipe fondamental, que 
o’est la chose qui doit les services, et non la personne. Proedium 
no7i persona servit D’ou on conclut que le proprietaire est tenu de 
souffnr, et de laissor faire, et jamais de faire ; ear le fomls se'id Haul 
ohligVf il no peui Totre quo passivement.'^* 

9 

" Mackeldev, vol. ii. pp, 76, 76. 

** Rogron, Onie civil exjUiqiU, toL i. livre ii. litre 3. 
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The true reason why a servitude cannot consist in fatimdo Lk<t\ 

is, that, if it did, it could not be jus in rem. A duty to do 
(when not an ahsolute duty, or when corresponding to a right) 
being of necessity an obligation or a duty lying exclusively on 
a specifically detern^iued party or parties. 

Inasmuch as evei y servitude is a definite subtraction or 
exception (accruing to the party having the right of servi- ***“ 
tude) from the indefinite rights of user or exclusion which 
reside in the propriet^^r of the thing, it follows that no man 
has a right of servitude in a thing of which he is the 
owner: NuUi res sua scrvit. For if he had, he would have 
a right in the thing ugainst himself: which is absurd. 
Consequently, if the party having a right of servitude ac- 
quire the property of the thing, the right of servitude is lost 
in the more extensive right, or at least is suspended, so long 
as his right of property resides in himself. 

The term ‘ Scrvitus^hns two meanings. It means, originally, * Senutm* 
the metaphorical servitude or duty of the thing : i.e. the duty 
really incumbent on any proprietor of the thing, or on any »« 
occupant of the thing exercising rights of property over 

it. But it means also the jus servUidisy or the right which 
corresponds to that duty : the jtis in re aliend. 

It is clear that a right of servitude (of any extent in Aright of 
respect of duration) may co-exist with any inode of property may 
in the same subject, or with the right of an adverse possessor 
exercising rights of property over it. Whether the thing be of ‘proiH*rty 
in lease or subject to property for life, or owned jointly or in ‘ 
common, or owned severally, or subject to any number of 
modes of property at one and the same time, the right of the 
party entitled to the servitude avails equally. 

For his right is a subtraction from the property of the 
thing, let that property be divided as it may, or let it be ex- 
ercised with a perfect title, or only by virtue of a possession 
acquired adversely. 

In short, the right of servitude is a subtraction from the 
right of property (considered in respect of the powers of 
user and exclusion which the right of property naturally 
imports). And it therefore may be concurrent with any right 
of property in the same subject (be its duration and title what 
they may). 

And as a servitude is a definite subtraction from the right 
of property, it would seem that the extent of |he user has no 
dependence on the extent of the duraCtion. 

Mackeldey, vol. ii. p. 76 . 
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AUier in cases of properly. 

A servitude must arise from a peculiar relation with the 
party in whom the correlating right resides, and must not 
be imposed with reference to the interests of persons gene- 
rally. There are certain duties incunbent on proprietors 
which are confounded with servitudes,^ ^ut which are not pro- 
perly such. E. g. Duty not to let my house (being situate in 
a town) go to ruin so as to endanger persons passing in the 
street (an absolute negative duty). D^ity to keep a certain 
public road in repair (an absolute positive duty). 


LECTURE L. 

REAL AND PERSONAL SERVITUDES. 

In pursuance of the order wherein, in my last Lecture, I 
proposed considering the nature and the chief kinds of servi- 
tudes, I now proceed from the distinction between positive 
and negative servitudes, to the distinction between personal 
and real servitudes. 

A real servitude (or a real right of servitude) resides in 
the party having the servitude, as being the owner or other 
occupant of a determinate parcel of land : or as being the 
owner or other occupant of a determinate building with the 
land whereon it is erected. And it is a right, against every 
owner or occupant of another parcel of land or building, to a 
power of using the latter in some definite mode, or to a for- 
bearance (on the part of the owner or occupant of the latter) 
from using tlie latter in some definite mode. As I shall re- 
mark immediately, it hardly could be a right against the 
owner or occupant of a movable thing. 

A real servitude, therefore, supposes the existence of two 
distinct parcels of land to each of which it relates. For it 
is a right in a given person, as being the owner or occu- 
pant of a determinate parcel of land, against another given 
person, os being the owner or occupant of another deter- 
minate parcel of land. I use the term land as including 
land merely, qv as including land with a building erected 


Mackeldey, vol, ii. pp. 79, 80, 86. Table II. Note 6 , § i, post. 
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upon it. And hence it follows, thaf a real right of servitude 
is said to be annexed to the parcel of land the owner or oc- 
cupant whereof hath the right of servitude. Or, in the lan- 
guage of the English law, it is said to be appurtmiant to 
the land or nie8sua||e the owner or occupier whereof hath 
the right of easemen\ The meaning of which expressions 
is merely this : that the right resides in the owner or occu- 
pant, as being such owner or occupant, and passes succes- 
sively to every such d^ner or occupant for the time being, 
from every owner or occupant immediately foregoing. 

And hence it also follows, that a real servitude (as mean- 
ing the onm or duty, and not the jus servitutis) is said to be 
imposed upon one of the two parcels of land for the use or 
advantage of the other : or that the servitude (as meaning 
the onus or duty, and not the jus servitutis) is said to be 
due to one of the two parcels of land from the other. That 
is to say, the duty is imposed upon every owner or occupant 
of the one (as being such owner or occupant) for the use or 
advantage of every owner or occupant of the other (as being 
such owner or occupant). Or the duty is due from every 
owner or occupant of the one (as being such owner or occu- 
pant) to every owner or occupant of the other (as being such 
owner or occupant). 

And hence we nniy derive the origin of the metaphorical 
expressions by which, in the language of the Konian law, 
the two parcels of land (or the two liTcedln) are contradis- 
tinguished. 

I have remarked above, that, in every case of a right of 
servitude, the thing which is the subject of the right, and 
not the owner or other possessor of the thing, is said to be 
burthened wuth the servitude (considered as an onus or 
duty) : ‘ res servit ; ’ or ‘ res, non persona, servit.’ ^leaning, 
that the right of servitude avails against every person whom- 
soever, who may happen, for the time being, to have property 
in the thing, or, as adverse possessor, to exercise a right of 
dominion over it. 

And, in the case of a real servitude, the parcel of land, 
the owner or occupier whereof hath the right of servitude, 
is said to dominate over the land, from the owner or occupier 
whereof the corresponding duty is owed. The former parcel 
of land is styled preedium dominans; the latter parcel of 
land is styled preedium* serviens : beii^g merely a case of the 
more general metaphor, by which any thing, happening to 
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Lbot. l be the subject of any servitude, is said to be in a state of 
" servitude. 

The only difference, in this respect, between real and 
personal servitudes, consists herein : that in the case of a 
personal servitude (or a servitude dur^ to a person not as 
being the owner or occupant of a giv(^n parcel of land), the 
thing, which is the subject of the servitude, is said to serve 
the person in whom the jus servitutis resides. But in the 
case of a real servitude, it is said to serve, not the owner 
or occupant of the related and opposed subject, but the 
subject itself. 

The import of the related terms ^'prcedinm dominans^ 
and ^ inmdinm I have explained in another place, 

with more clearness and conciseness than in the hurry of 
preparing a l(‘cture I can often attain to. As the passage is 
very short, I will now read it. 

The servitudes of the Roman Law are of two kinds : 
1°. Prmdial or real servitudes (‘ servitiites prsediorum sive 
rerum *) : 2°. Personal servitudes servitiites personarum 
sive hominum 

Now ^ reaP and ^ personal as distinguishing the kinds 
of servitudes, must not be confounded with ‘reaZ’ and ^ per- 
sonal,,^ as synonymous or equivalent expressions for ‘ in rem ’ 
and ‘ in personam.’ In a certain sense, all servitudes are real. 
For all servitudes are rights in rcvi, and belong to that genus 
of rights in rem which subsist in re aliend. 

And, in a certain sense, all servitudes are personal. For 
servitudes, like other rights, reside in persons, or are enjoyed 
or exercised by person^s. 

The distinction between ‘ real ’ and ^pei'sonalj' as applied 
and restricted to servitudes, is this ; A real servitude resides 
in a given person, as the owner or occupier, for the time 
being, of a given prwdium : i.e. a given field, or other parcel 
of land ; or a given building, with the land whereon it is 
erected. A personal servitude resides in a given person; 
without respect to the ownership or occupation of a preedium. 
To borrow the technical language of the English Law, real 
servitudes are appiirtimanf to layids or me^siiagee: personal 
servitudes are servitudes in gross, or are annexed to the per- 
sons of the parties in whom they reside. Every real servi- 
tude (like evei'y imaginable right) resides in a person or per- 
sons. But siuce it resides in the person as occupier of the 
given preedium, and devolves upon every person wha^succes- 
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sively occtipies the same, the righ^ is ascribed (by a natural 
and convenient ellipsis) to the prcedium ^ itself. Vesting in 
every person who happens to occupy the prcediumy and vest- 
ing in every occupier as the occupier thereof, the right is 
spoken of as if it reslfled in the praidiiimy and as if it existed 
for the advantage of \hat senseless, or inanimate subject. 
The prwdium is erected into a legal or fictitious person, 
and is styled ^pnediiim dominansJ* On the other hand, the 
prwdium against whffse occupiers the right is enjoyed or 
exercised, is spoken of (by a like ellipsis) as if it were sub- 
ject to a duty. The duty attaching upon the successive oc- 
cupiers of tlie prwdiunj, h ascribed to tlie prwdium itself: 
which, like the related prwdium, is erected into a pcrnw, and 
contradistinguished from tlie other by the name of ‘ priedium 
servicnsJ* Hence the use of the expressions ‘ real ’ and 
^ personal for the purpose of distinguishing servitudes. 

The rights of servitude which are inseparable from the 
occupation of prcp.dia, are said to reside in those given or 
determinate things^ and not in the physical persons who suc- 
cessively occupy or enjoy them. And, by virtue of this clli}^ 
sis and of the fiction whicli grows out of it, siTvitudes of the 
kind are styled ^ servitutes rerum ’ or ‘ servitutes realcs ; ’ i. e. 
rights of servitude annexed or belonging to things. 

The rights of servitude which are not con joined with sucli 
occupation, cannot be sjioken of as if they lesided in things. 
And since it is necessary to distinguish them from real or 
prmdial servitudes, they are styled ‘ servitutes personarum. ’ 
or ‘ servitutes personales : ’ i. e. rights of servitude annexed 
or belonging to persons. See Table II. Note 5, Section 4, 
2 )ost. 

A personal servitude (or a personal right of servitude) 
resides in a given or determinate person, not as being the 
owner or occupier of a given parcel of land. 

The expression ^ pei’sonal ’ (as here used) is, like a multi- 
tude of other expressions wearing a positive form, a merely 
negative term. It means that the servitude to which it is 
applied, is not a real servitude (in the sense which I have 
just explained) : that it does not reside in the party entitled 
to it, as being the owner or occuj^ier of a given or determi- 
nate thing other than the determinate thing over which the 
right exists. For (it isT manifest) evary servitude (personal 
or real) is, in some senses of the term * personal,’ a personal 
servitude : i. e. it resides, as a right, in a person, and is 
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Lect. l due, as a duty, firom a jp&ram : although it may reside in 
' ' the party entitled as standing in a given relation to a 

given thing, or as considered without relation to a given 
thing. 

And (as is equally manifest) every servitude, personal or 
real, is, in some senses of the term ^ real/ a real servitude. 
For, whether it reside in the party entitled, as being related 
to a given thing, or it reside in the party entitled indepen- 
dently of such relation, it is a right over a thing of which 
the burthened party is the owner or possessor, or (what is 
the same in effect) over a person (occupying a position 
analogous to that of a thing) of whom the burthened party 
is owner or possessor. (E. g. ; We may conceive that the 
subject of the servitude is a slave of which the burthened 
party is either dominus or adverse possessor.) And whatever 
may be the character wherein the party having the servitude 
hath the same, his right of servitude is also real, as being 
jus in rem : for, as I have shewn in former Lectures and also 
els> where, the real and personal rights of the modern Civilians 
(as well as their jura^ in re and jura, ad rent) are, in their 
largest meanings, equivalent to the j^^ra in rem and jura in 
personam of the same Civilians, and to the dominia and ohli~ 
gationes of the Eoman lawyers themselves. — Unless a servi- 
tude be real as meaning jus in rem, it is not a servitude 
properly so called : but it is merely a right availing exclu- 
sively against a determinate person or persons, and arising 
ex contractu or (juasi ex contractu. 

This negative import of personal, as applied to a servi- 
tude, ought to be marked particularly. For, in consequence 
of writers not having noted or remembered it, they have 
frequently missed the essence of the distinction between real 
and personal servitudes, and have regarded mere accidents 
as being essential to it. 

For example: We are told by M. Eogron (the anno- 
tator on the French Code whom I have already mentioned) 
that a real servitude is real, because it is due not to a per- 
son, but to a thing : M. Eogron meaning thereby (if, in- 
deed, we can impute a meaning to him) that it is due to a 
person as being related to a thing by his ownership or ad- 
verse possession thereof. And he tells us, conversely, that 
a personal servitude is a personal servitude, because it is 
due, not to a Uiing, but to a person : He meaning thereby, 


Ckxie civil expliqu^, toI. i. p. 241. 
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(in so &r as meaning lie hath,)»that it is due to a person, 
independently of his ownership or adverse possession of any 
determinate thing. 

And, in Kke manner, a right of common in gross (which 
is of a species ofmersonal servitudes) is said, in the lan- 
guage of the Engli^i law, * to be annexed to the person of 
the party in whom it resides : ’ an expression which obscures 
and perplexes the true nature of the right; inasmuch as 
any right whatever, siot less than any other right whatever, 
is annexed to, or inheres in, the person of the party entitled. 
The English lawyers, however, unlike M. Eogron, do not 
mistake the import of the distinction, although they use 
expressions which tend to obscure it. For, in the same 
breath, wherein they tell us that a right of common in gross 
is annexed to the party’s person, they tell us that it is such 
a right of common as is not appurtenant to a land or mes- 
suage,^® thus hitting ofi‘ accurately the negative character 
which distinguishes a personal from a real servitude. 

Again : we are told by modern expositors of the Roman 
Law, that a personal servitude is created for the advantage 
of the given person in whom it resides, is inseparable from 
liis person, and necessarily ceases at his death : In other 
words, that a personal servitude is necessarily an interest 
for the life only of the party entitled, and is by the party 
unalienable. 

But, first : A personal servitude, though no more than a 
life interest, if the extent of the interest be not declared at 
the creation, may be given, by express words, to the party 
and his heirs. And, admitting that the Roman law deter- 
mined otherwise, the limitation of the interest to the life of 
the party, were merely an accidental consequence of an acci- 
dental provision of the Roman Law. For what is there in 
the essence of a personal servitude, that necessarily limits its 
duration to the life of the party ? 

With regard to its alleged unalienability, it was not 
alienable completely : that is to say, the party might cut out 
of it, and pass to another, any interest of limited duration 
short of his whole estate. But he could not so^lien it, as 
not to leave a reversion in himself, and as to cast on the 
alienee the whole right of servitude. 

But admitting that it was unalienable, its unalienability 
was a mere accident, and not a property ii^peparable from 
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its very nature* There i8 no re^n why a right of common 
in gross should not be just as alienable as any right of pro- 
perty in the same subject. 

The modern expositors of the Roman Law have, therefore, 
characterised a personal servitude, by its true essence, 
but by certain of its mere accidents : misstating, by the bye 
be it mentioned, those very accidents. 

And they probably were led into this error, by their not 
remarking that merely negative meaning of the epithet per- 
Honal to which I have adverted. Seeing that the servitude 
is styled personal, they supposed that it must have some 
special connection with the person of the party : that it was, 
in its very nature, inseparable from his person, or inseparably 
connected with his person : that it therefore expired neces- 
sarily with his person, or could not endure beyond his life, 
and was also unalienable to any other party.'*® 

It is remarkable that unalienability (which they suppose 
to be of the essence of a i)ersonal servitude) is truly, in a 
certain sense, of the essence of a real. For since it is an- 
nexed to a given iirmlium (or resides exclusively in the 
owners or occupiers thereof), it cannot be aliened or de- 
tached from the prmUuni itself or cannot be aliened without 
the prcDdinm)^ without changing it from a real to a personal 
servitude. Insomuch that a necessary property of real 
servitudes has been mistaken for a characteristic mark of 
servitudes of the opposed class. 

[v. V. Semhle, that a real servitude can hardly exist over 
a movable. (Suggest reason.) 

In fact and practice, all the real servitudes of the Roman 
TiSW are servitudes over immovables. It is essential to the 
being of a real servitude that there should be a ^proedium 
serviem^^ find a ^ prwditnn domuanis.^ 

V. V. Svmhle, that a personal servitude, if a genuine ser- 
vitude, and not one of the modes of property improperly 
called servitudes, can hardly exist over a movable. (State 
reason.)] 

The dhrisioii of servitudes into affirmative and negative 
and into real and personal, are manifestly cross divisions. 
A right of way and a right of common are both of them 
affirmative servitudes, being rights to use or deal positively 
with the subject : and they may be either appurtenant or in 
gross ; that is, either r$al or personal. 
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Negative servitudes, perhaps, are nearly universally real. 
They generally avail only to the advantage of the owner or 
occupant of the one prwditimy as being such owner or occupant, 
against the owner or occupant of an adjoining prcpdmm. 

There is a distinction of real servitudes into sei-vitutes 
prwdionim urhanort^y and serriinfes prcviliorum rusticorum. 
But as the distinction is peculiar to the Koman Law, and 
has no scientific precision, I pass it over as not belonging 
to my Course. I n^rely mention it for the sake of the 
terms. 

An urban servitude has no necessary connection with a city 
or town. A rmtic servitude has no necessary connection with 
the country. 

An urban servitude is a real servitude appurtenant to a 
building (including the land whereon it is erected). A rustic 
servitude is a real servitude appurtenant to land (without 
reference to any building that may happen to be erected 
upon it). 

The principal scope of an urban servitude, is, speaking 
generally, the commodious enjoyment of a dwelling-house to 
which it is annexed. The princixntl scope of a r\istic servi- 
tude, is, speaking gen(*rally, the rominodious cultivation of 
a parcel of land to which tlui serviUule is appurtenant. Con- 
sequently, urban servitudes occur most frequently in a city 
or town : rustic servitudes occur most frequently in the 
country. And hence the respective names of the two classes 
of servitudes : Though an urban servitude maybe annexed 
to a building situate in the country, as a rustic servitude 
may be appurtenant to land within the boundary of a city or 
town. 

Examples ; A right to a forbearance from an obstruction 
to one’s ancient lights, is an urban servitude : i. e. annexed 
to a building : A right to pasture one’s oxen oh land be- 
longing to another, is, speaking generally, a rustic servi- 
tude : i. e. annexed to a farm, and not to any of the farm 
buildings. 

By modern Civilians, and in the language of the modem 
systems of law which are mainly formed on the Roman, real 
and personal servitudes are marked and distinguished by 
those epithets."^* In the language of the Roman lawyers, 
they are also marked and distinguished by those epithets, 
but are more commonly called servitutes ^reediorum sive 
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Temm, and servUutes persmiamm sive hominum. It is worthy 
of remark, that real servitudes, in the language of the Boman 
lawyers, are frequently styled servitutes simply : or that the 
name servitutee is frequently restricted to real servitudes, 
whilst personal servitudes pass under the generic name of 
jura in re aliend : which, as I shall she .V hereafter, comprises 
many rights not esteemed servitudes, and others which 
though sometimes included among servitudes, are improperly 
so included. 

In the language also of the French Code, the term ^ servi- 
tude ’ is limited exclusively to real or prsedial servitudes, or 
services fanciers : personal servitudes not being marked by any 
common epithet, but being designated exclusively by the 
names of their several species : As ‘ usvfruit, mage, habitation,^ 
and so on.'^* 

In the English Law, we have no adequate names to mark 
the distinction between real and personal servitudes, any more 
than we have an adequate name for servitudes. The names 
appri aching to the lioman, would be, easements appendant 
and appurtenant, and easements in gross. 

Examples Having explained these two classes of servitudes in general 
terms, I shall advert to some examples of each kind, 
servitudes. A right of way apptirienani is an obvious example of a 
real servitude ; and a right of way in gross, of a personal 
servitude. 

Common appendant and appurtenant, as opposed to com- 
mon in gross, are an equtilly familiar example of a real servi- 
tude. I advert to it in order to observe that what is called 
appendavee (if I may be permitted to coin an abstract name 
corresponding to the concrete ajypendnnt) is merely a species 
or modiheation of appiirteyiaace. The distinction, as drawn by 
Coke and '‘Blackstone, is merely, that into common appendant 
there enters the notion of the feudal relation constituted by 
tenure : the right is a right enjoyed by each person having a 
house or land within the manor, against the lord who is the 
owner or against other parties ^>dthin the manor : while in the 
case of common appurtenant, the same right exists without 
any relation arising from tenure. 

Another instance of a servitude is a right to a pew in 
church. In some oases, there is a right to a pew by prse- 
scription as appurtenant to a messuage ; in other cases, a 

** [if. v.J Or'gin of the names real and perw)nal servitudes. See TSblo II. 
Note 5, § 4, post. 
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pewjs granted to a person by the1>rdinary ; in that case, it 
is an easement in gross. It is clearly an easement ; being 
a right to go into and use a particular part of the church 
as against the parson in whom the freehold of the church 
resides. y 

From the distinction between real and personal servitudes, 
I proceed to certain rights, which, in the language of the 
Eoman Law, and of •the modem systems which borrow its 
terms and classifications, are improperly (as I conceive) styled 
servitudes. For, in all these cases, the party entitled to the 
so-called servitude has an indefinite power or liberty of using 
or dealing with the object. The right, therefore, is not a 
definite subtraction from the indefinite power of user or 
exclusion residing in the owner of the subject. It is not 
a servitude properly so called, but a mode of property or 
dominion. 

The party has condominium (or joint property, or property 
in common) with, or concuiTently with, another, owner ; or 
some right of property of limited duration (as an estate for 
life or years) upon which the right of property in the other 
owner is expectant in remainder or reversion. 

Unless, at least, these so-called servitudes be modes of 
property, I cannot perceive that there is any intelligible dis- 
tinction between dominia and servitntes^ or account for the 
terms wherein the latter are commonly distinguished from 
the former. All the rights in question are, it seems to me, 
rights of property for life. 

1. The first is uHn^fructua : a right of completely enjoying 
the whole subject for life merely under certain restrictions. 
The entitled party cannot cede his usufruct so as to put the 
alienee in his own place, though he may let it out, reserving 
a reversion to himself. We should call this right, I think 
very justly, an estate for life. 

2. The next is usus : which in practice is a mere mode of 
usufruct, that is, the same right with some additional limi* 
tations in point of user. 

3. The next is Juihitatlo : also a mode of usufruct. This 
is a right of residing in the house which is the spbject of the 
right ; and a power of dealing with it, not positively defined 
or circumscribed, but still more restricted than in the case 
of tisns. The party must use it for his own Imbitation ; he 
cannot alienate it ; but still his power of user is indefinite : 
it is an estate for life restricted in point of user. 
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L16CT. L 4 . The next is <yper<B ibrvorum : a so-called servitude over 
’ a person ; not however a servitude, but a letting of a slave, 
for the life either of the slave or of the party to whom he is 
let, with a^reversion to the party who lets. This, therefore, 
is a life interest in the slave amounting to a mode of pro- 
perty. A servitude in the proper sense can hardly exist over 
a person. The master of a slave would not be likely to let 
him out for some one specific use, as (for example) for clean- 
ing shoes. ^ 

All these various rights of ususfrucHs, ususy and hahltatioy 
would be deemed (I think) by English lawyers, rights of 
propei*ty (for the life of tlie owner) variously restricted in 
respect of the power of user.'^^ In our own law, we have 
various modes of property, variously distinguished from one 
another by similarly varying limitations to the power of 
user: some of such restrictions being set by the dispositions 
of the authors of the interests; and others, by dispositions 
of ihe law in default of such private provisions. For ex- 
ample: tenancy for life, with or wdtlioiit impeachment of 
waste*, tenancy by the curtes}", tenancy in dowry, etc. : In 
each of which cases, the indefinite power of user is restricted 
somewhat differently. 

A remarkable thing is, that these miscalled servitudes are 
the only servitudes which are styled formally and usually, 
•personal servitudes: Although it is manifest that a servitude 
properly so called, or importing a power of using which is 
defined or circumscribed exactly, may not only be a personal 
servitude, but is the only personal servitude that is entitled 
to the name. 

It is, indeed, admitted, by the Roman Lawyers and their 
followers, that if a servitude (which commonly is piujdial or 
real) be pot annexed to a prwdinm (but to the person of the 
party entitled) it becomes, for tliat reason, a personal servi- 
tude, and consequently is a species of musfradus or 
For example : A right of w’ay in gross, or not appurtenant 
to a land or messuage, is a personal servitude, according to 
this admission. 

Here, however, is a mistake. For though it would be a 
personal servitude, it would not be nsnsfrucius: ususfruciiis 
imparting to the party entitled an indefinite power of user,'^'^ 
and being in effect a mode of property. 

1 • 

c 

“ See note on this subject at the end ” I am inclined to think that the right 

of this Lecture. — R. C. of the/r«r/MarfM^ to the use and fruits 

** Mackeldey, vol. i. p. 87. was of a nature more eirdumscribed than 
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And admitting that these improper servitudes are servi- Lkct. l 
tudes, why should all of them be placed in the category of 
personal servitudes P For it is conceivable (though not 
likely) that the usufruct or use of one thing may be appur- 
tenant or annexed tc the property or occupation of another. 

And admitting that '^these improper servitudes are servi- 
tudes, it is inconsistent to exclude the supcrjicivs and nn- 
phyteusis from the same category. For the improper ser- 
vitudes, like these, iix/port a power of indefinite user, and, 
like these, may be rights of indefinite duration : i. e. reside 
in the pai’ty and his heirs. 

It seems indeed to have been jjcrceived (though not very 
distinctly), that these improper servitudes were not truly 
such. For (first) although they are styled servitudes in va- 
rious passages of the Pandects, they are not styled servitudes 
in the Institutes, but are marked .seriatim by the names of 
their respective species. Describing things incorporeal (or 
rights) Justinian, in his Institutes, says, ‘ Eodem numero 
sunt jura pra3dioruin, urbanorum et rusticoruin,' quw etiam 
servitutes vorantnr.^ And having treated of HcrviiideH (li- 
miting the term to prajdial or real servitudes), and having 
treated seriatim of usufruct, use, and habitation, he adds, 

‘ IlaiC de serrltutibns, et usufruct a, et nsuy et liahitutUme dix- 
isse Bufficiat.’ 

So that in the Institutes, the term servitus is limited to 
real servitudes; usiisfructus^ usits, et hahltatlo, are not 
deemed servitudes; and pi*rsonal servitudes, properly so 
called, are passed over without notice. 

Precisely the same method is followed in the French 
Code. In the second title of the second book, property or 
dornmioii is treated of. In .the third title usuf'ruit, usage, 
and habitation (which arc not called servitudes), are handled 
seriatim. And the fourth title is devoted to Servitudes or 
Services fonciers : i. e. real or i>rjedial servitudes. So that 
in the French Code, as well as in the Institutes, personal 
servitudes properly so called are not formally mentioned. 

the author Hecms to allow”, an<1 that the bolf>Dgin{>; to tho rlominus and fructu- 
oiily difficulty in jiAtcertainifig tlu' pruciise arius respectively. 'J‘lie title ‘ Qiaxl vi 
line of demarcation between the riglits aut clam ’ (1). xliii. 24) is especially 
ut the fructaariiis ’dmi theJotnimm instructive. This interdict was compe- 

from the fact that it was so tixod hy cus ■ tent only on tho ground of injury to 
tom as seldom to occasion a question of tlie (tho property of the d^inus), 

dispute. With regard to rights, over a but the fructuarius could resort to it to 
fundus, at least, this is what we should protect his own intf rest so far as alTected 
expect, where modes of cultivation were by the iiyury in question. — See not© at 
unvarying. In tlie titles to the Digest tho end of the Lecture.— R. C. 
on the various interdicts, there are many ^ Institutes, ii. 5, § 6. 
indications as to the extent of interest ' 
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Secondly, by Savigny, in bis Treatise on Possession, it 
is remarked, that the possession of a right of usufiruct, or of 
a right of use, resembles the possession of a thing, by the 
proprietor, or by an adverse possessor exercising rights of 
property over the thing. And that a ^sturbance of the one 
possession resembles a disturbance of the other/^ 

Now this must happen for the reason I have already 
stated : namely, that the right of usufruct or user, like that 
of property, is indefinite in point of user. For what is pos- 
session (meaning legal possession, not mere physical handling 
of the subject) but the exercise of a right? 

This leads to the distinction between possession and quasi-- 
possession. Each is a mode of possession, and each (con- 
sidered as legal, not physical possession) consists in the exer- 
cise of the corresponding right. Now possession properly 
so called is the exercise of the right of property, either by 
the proprietor or by somebody holding adversely to the pro- 
prietor, who on that adverse possession may by prescription 
found a right as against the proprietor himself. Quasi-- 
possession again is tlie exercise not of a right of property, 
but ol a right of servitude : distinguished from possession of 
a right of property in this, that as in the one right the 
uses are indefinite in number, and in the other exactly de- 
fined, possession is indefinite user, and quasi-possession is 
definite user of the subject. Since, therefore, Savigny as- 
similates possession of a right of usufruct or use to the 
former and not to the latter, the true nature of these im- 
proper servitudes must have been perceived by him, though 
not distinctly stated. For he says, quasi -possession of ^mis 
and 'imisfructus is not like quasi possessio of a real servitude, 
but like possessio of a right of property. 


Note . — On Iho dilVeronce between imisfruct etc. and the life estates 
known to the English law. 

I think that in the above Lecture the author has assumed a closer ana- 
logy than really exists btdwwn the usnrfructus, etc. of the Roman and the 

‘ Die pcrsimlichen ServituU'ii baben eine bpstiinmte Person gebnnden, fob 
das Eigenthiimiichc, dass die Ausiibiing glich unvoruusscrlich, folglich hatselbst 
derselben innnor mit dem naturlichen die Verausserung derselben (durch Ver- 
Besitz dor Sache selbst verbunden ist.’ . kauf, Scheukung, etc.) im Wesentlichen 
. . . . keinc inderc Wirkung als eine blosse 

* Erworben also wii\l diese Art des Verpachtung.’ 

Besitzos durch dassolbe Handeln^ wio Savigny, Recht des Bcsitzcs, 6*" Abs. 
der Besitz der Sjicho selbst’ etc. . . § 45. 

‘ Das Kecht dieser Servituten ist an 



Ususfructus and Life Estates. — Note. 

life estates known to the English law. I llelieve that the dififereueo is an 
important one. 

For the sake of eimplicity 1 will consider the largest of the estates in 
question known to the Roman law, namely, umBfructusy and shew how it differs 
from the life estate of freehold known to the English law. 

according io its original conception, was a right which inhered 
in the person of the fructuarius, and by the old jtts nnle it was dt'emed in- 
transmissible and indivisible. By the same jus cinle it could not be the 
subject of a tenancy in common, although it might belong to two or mom 
persons as joint tenantSy w:ith jus acaescendi to the survivor. The most 
formal mode of constituting Itich joint tenancy in usufruct w^as ‘ irsumfructum 
do, lego, Sempronio et separatim Titio.* Ususfmctus fumliy though constituted 
(* deductus ’ ) by numcipatioy was (in the law before Justinian) itself a res nec 
mancijn. It was lost, like any other servitude, noti iitendoy except in the so- 
called musfrucfus petninitpy which was not proj)erly ususfructus at all, for the 
dominium was them deemed to be with the fructuarius (Vat. Frot;, 45, 47; 
75-77). 

By the cirile the fructuarius did not possess t\m fundus — a convenient 
doctrine, which had the advantage of rendering the right of usufruct con- 
sistent with a jKisitive prescription of very short period. Tie had, how- 
ever, quasi-possession of the usufruct and naturalis pmessio of the subject, 
which enabled him to use the variou.s interdicts to protect his intt'rest.-^ 
See Dig. xliii, 26 (De precario), 1. 6, § 2; and cf. Dig. xliii. 17 (Uti possi- 
detis), 1. 4; and Dig. xliii. 24 (Quod viaut clam), 1. 16 ; and Sa\igny, Hecht 
des Bf-sitzes, ^ 7 Oivilis et naturalis posscasio). 

But the difference between the lioman nsusfimrtus and the 'hhiglish life 
estate of freehold is not one depending merely on the ruh^s of the /us riuile or 
on the modes by which u.sufruct was constituted and lost. 

The substantive rights of the f/emtVms and the respectively 
am shortly expressed by saying that tlie right to the solum is in the dominuSy 
that to \X\Q fnicius is in i\ie. fnuiuarius. In subjects cnjmble of ust* and en- 
joyment, such ns a house and pleasure-grounds, the usufruct gave a right to 
the amevnitasy w’hich both the domiuns and all others can be restrained from 
infringing. Subject, however, to the right of the frurfunrius to tho fruits 
and to the amanifaSy the domvnus had a present right in the solutUy including 
all things of a permanent nature adhering thereto or growing thereon, (.on- 
s<*quently, such trees as were neither fruitful, nor conduced to tho amwnitaSy 
wem absolutely at his disposal, and t\\o f met aarius was neither intiTested in 
them nor responsible for the care of them. There was an exception in sUm 
ctBduay which, when cut at maturity, generally wont to the profit of tho 
fructuarius. Dig. xliii. 24 (Quod vi aut clam, etc.), 1. 10, 18. 

It necessarily follows, and I think it is assumed throughout tho passages 
in the Digest bearing on these rights, that the dominus had, notwithstanding 
the usufruct in the other, a right of entry upon the premises, provided only 
he abstained from interfering with the complete and ample enjoyment by 
the other of the rights which the usufruct conferred. The extent to which 
the dominus might avail himself of his right of entry must, no doubt, have 
depended on the nature of the subject. In the case of a house and pleasure- 
grounds, of coume the entry by the dominus was practically su8])ended, 
except so far as might be necessary for the sole purpose of prottjcting his 
reversionary interest ; but in the case of a fundus consisting, of rural subjects, 
the dominus might have many rights in the solum which could be exercised 
without interference with the fi'uctus or the amvenitas. The sub«ttantive 
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in tiie dommu* Imng cl&r, his right of entry ie genentllj,'!^ the 
Homan jurieta^ tacitly assumed. But there is one passage that places tliis 
right beyond doubt. It is explicitly stated by Ulpian that the had 

the right to use, without obstruction from the/rMc^ttariiw of his own farm, 
a servitude road belonging to this farm over that of a neighbour. Dig. xliii. 
19 (De itmere, etc.), 1. 8, § 0. It follows, by necessary implication, that he 
had a right of entry upon the ground of his own farm itself. 

In ^tch law, the right of lifei-ent is in most of its incidents, as well as 
in its conception, modelled upon the usufruct of the Homan law, and is by 
Stair and Erskine classed with perscmal servitudes. 

Like the usufruct of the old /ws vioile, lifereiii is personal to the liferenter, 
and although the lifermier la? e«/V//, he cannot .‘»o transmit his right as to 
inf^i his assignee. The assigiM^e of a lift‘rent cannot consequently acquire a 
complete real right, although he may get what is practically equivalent to 
it, either by insisting on actual p^issossioii, or by giving notice of his right to 
the tenants of the lands. 

Speaking generally, and in the absence of special provision to the contrary, 
a right of liferent excepts coal, lime, quarries, minerals, etc., although these 
are by th (5 law of Scotland considered to Ik‘. part or jMircel of the land ; and 
the tiar (i.e. dmiinm or reversioner) may ontt^r and work them, paying sur- 
face damage, provided he do no novel injury to Wm amenity the liferenter’s 
poasession. The tiar may also cut and sell the timbiu’, so as not to injure the 
amenity. 

FrO ‘1 what is said uhove, it is evident that tlicre is room for a clear dis- 
tinction between sueh rights as wjtas/’raWas and liferent in the Homan and 
Scotch law on tin' one hand, and the various life estah's known to the Eng- 
lish law on the other. It follows that those who class the former rights with 
servitudes are not more unphilosophical than those who class them with 
rights of pro|)erty. The distinction between property and servitude is, in- 
deed, arbitrary, as the author seems to admit ; and it may be questioned 
whether any intelligible ground of distinction exists, unless wo say that pro- 
perty is the residuary right under burden of the servitude. And this is, I 
believe, the ratio of the distinction as understood by the Roman lawyers. 
Perhaps it may he added that to constitute dominium as opposed to servitusy 
the residuary right must bt* of a description to which some present enjoyment 
is generally incident. — H. (1. 


LECTURE LI. 

RIGHTS IN HEM DISTINGUISHED IN RESPECT OP DURATION. 

I HAVE considered such distinctions between primary jura in 
rem as are founded on differences between the degrees 
wherein the entitled persons may use or deal with the sub- 
jects. ' 

But primary rights of the class are also distinguishable 



Rights in Rem distinguished by their Duration. 

by differences between the quantifies of time during which 
they are calculated to last. And whatever be the quantity 
of time during which it is calculated to last, or whatever be 
the extent of its duration, a primary right of the class may 
be present or future ; or, in other words, may be vested or 
contingent. And if it be present or vested, it may be 
coupled with a right in the party to present enjoyment or 
exercise, or the right of the party to enjoy or exercise may 
be presently suspended or postponed. One person, for ex- 
ample, may have an estate for life with r<?mainder in fee to 
another ; in which case, the latter has a present or vested 
right, but has no right to present enjoyment, his right to 
the enjoyment of the subject being suspended by the pen- 
dency of the right in the first taker. 

From distinctions founded on differences between the 
extents of user, I sliall proceed to the distinctions which 
I have now suggested : namely, the distinctions which are 
founded on differences between the durations of rights ; be- 
tween present or vested rights, and future or contingent 
rights ; and between such present rights as are coupled with 
a right to present enjoyment, and such present rights as 
are coupled with a right to enjoyment to commence at a 
future time. 

In treating of rights in respect of their different durations, 
I shall follow the m(»thod which T observed when treating of 
rights in respect of the different powers of user respectively 
annexed to them : that is to say, J i^hnU. assume that they are 
present or vested. 

Before I proceed to the distinctions between rights which 
are founded on differences between their durations, I must 
remark that these distinctions are inseparably connected 
with matter which I shall discuss in future lectures ; namely, 
the various modes or titles by which jura in rem are respec- 
tively acquired and lost ; or the various facts or events (or 
the various causce) whereon rights of the class respectively 
begin ajid end. For example : before we can understand 
exactly what is meant by a right of unlimited duration, we 
must know the nature of descent or of succession ah intestato. 
And before we can know the nature of absolute property (or 
of property unlimited in duration, and alienable from those 
who without alienation would succeed on the death of the 
owner), we must know the various mo^Jes by which the right 
is alienable, either voluntarily or involuntarily: that is to 
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Lsct. li say, with the free consent of the owner (as in the case of a 
' ' ' sale or gift), or in the owner^s despite (as in the case of his 

bankruptcy, or of forfeiture for a crime). (I apprehend that 
any event of whatever nature is called an alienation, which 
carries the right over to another person than the owner or 
the persons who are appointed by the law to succeed in case 
no alienation takes place : If the alienation take place by the 
free consent of the owner, it may be called voluntary aliena- 
tion; if in the owner’s despite, involuiitary.) 

The connection between the consideration of rights in 
respect of their duration, and the consideration of the titles 
or means by which they are acquired, is so intimate, that it 
has been proposed by some writers to consider the duration 
of rights under the several modes by which they are acquired. 
Among these is Mr. Humphreys, in his Outline of a plan for 
codifying the law of real property. 

Much of what I shall utter, in regard to the distinctions 
between rights which are founded on their various dura- 
tions, will therefore refer to the modes or titles by which 
rights are respectively acquired and lost. And such is the 
intimate connection between the various departments of 
every legal system, that such reference forward to matter 
yet unexplained, is an inconvenience which cannot be avoided 
by any expositor of law, although by long and assiduous re- 
flection it might be considerably reduced. 

Kigiitscon- Of such distinctions between rights as are founded on 
differences between their respective durations, the leading 
duration or principal one is this : that some are rights of unlimited 
duration, whilst others are rights of limited duration; a 
Of^dumtion limited duration being either of a duration definite 

limited but as well PS limited, or being of a duration which, though 
o?^Of defl-* limited, is not susceptible of exact circumscription. For 
nitedura- example: An estate in fee-simple, or absolute property in 
a personal chattel, is a right of unlimited duration. Pro- 
perty for the life of the owner, or for the life of another, is 
a right of limited but indefinite duration. Property for a 
given number of years is a right of a duration limited and 
defined. 

It is obvious to remark, that, in respect of the party who 
actually bears the right, a right cannot be a right of un- 
limited durafSon. In, regard to the party who actually bears 
the right, the right must cease on his death, if it cease not 
sooner. 
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By a right of nnliuaited duration,*we must therefore mean, li 
a right which may devolve from the party entitled through Rwht of 
a series of successors of a given ch-aracter or characterSy^ duraUon* 
which may possibly last for ever: meaning by a series of suc- 
cessors which may possibly last for ever, a series of successors 
to the continuance of which there is no certain and assign- 
able limit. By the extinction of the series of successors, by 
the annihilation of the subject of the right, or by various 
other intervening contingencies, the right may cease. But 
there is no certain and assignable event (or no certain and 
assignable event imported by the right itself) on which the 
right must necessarily determine. 

For exiimjile : An estate in fee simple, or an estate in fee 
tail, may devolve from the actual owner, or from the party 
actually bearing the right, through a series of heirs which 
may possibly last for ever : that is to say, through a series 
of heirs to the continuance of which there is no known and 
assignable boundary. 

As I have already remarked, the nature of a right of un- 
limited duration cannot be understood completely, without 
a foreknowledge of the nature of descent or of succession 
ab intest aio. In order to the existence of a right of un- 
limited duration, it must be capable of devolving ah intes^ 
iato from the party actually entitled, through an infinite 
series of successors, each of whom may take by descent: 
the first taking by descent from the party actually entitled ; 
the second taking by descent from the first ; and so on in 
hif n i turn, 

1 say it must be capable of devolving in the manner which 
I have now described through a series of successors which 
may endure for ever. For assuming that the right be alien- 
able from that series of possible successors, either by the 
party actually bearing it, or by every or any in that series 
of possible successors; the right itself would cease on an 
actual alienation, and a new right over the subject would 
begin in the alienee. 

I think, then, that a right of unlimited duration may be 
defined in the following manner : It is a right for the life 
of the party actually entitled, and capable of devolving ab 

More acourately, I think, aseriesof titled. E. g. A is entitled for life, re- 
tncceswre^ v'hich may possibly last far mainder to the heirs his tostiitor. I 
ever, pointed out by a general Ascription understand the author to call A’s right 
referring by way of descent (explanation a ‘ right of limited duration.’— R. C. 
of this term postponed) to the party en~ 
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inieatato through a series^of successors which luaj continue 
infinitely : meaning by infinite, infinitely, and infinitude, all 
that we can ever mean by those expressions ; namely, the 
absence or negation of any end or limit which it is possible 
to assign. 

The idea of a right of unlimited duration is therefore so 
inseparably connected with the notion of descent (or with 
the notion of succession or devolution ah intestato), that it is 
scarcely possible to explain the former without explaining 
the latter. 

Sir William Blackstone’s notion of a right of unlimited 
duration accords with that which I have now stated. (See 
vol. ii. chap, vii.) 

By a right of limited duration, I mean a right which can- 
not continue beyond the happening of a certain and assign- 
able fact, whether the duration of the right be definite or 
indefinite. 

In the case of a right of unlimited duration, there is no 
certain and assignable limit beyond which it cannot endure. 
In the case of a right of limited duration, there is a certain 
ana assignable limit beyond which it cannot endure: al- 
though the pi’eciseiime at which the event winch constitutes 
that assignable limit may happen, may not be capable of 
determination. 

In the case, for example, of a right for a given number 
of years, the right cannot endure beyond the lapse of the 
given period. And in the case of property for the life of 
the actual owner, or for the life of another person, it must 
determine on the death of the owner, or on the death of 
the other person, though the time of that death is not of 
itself certain. 

A right of unlimited duration (as I understand the ex- 
pression)'* is not of necessity alienable by the party actually 
bearing it, from the possible series of successors ah intestato. 
For example : According to the older English Law, the te- 
nant in fee simple could not alien (even with the consent 
of his feudal superior) without the consent of the party 
who was then his apparent or presumptive heir. And the 
case seems to have been the same in all the legal systems 
which obtained through different parts of Euroj^e under the 
general name of the feudal system. It is a mistake to sup- 
pose that b}\the feudal law the restrictions on alienation 
were designed for the advantage of the feudal superior only. 
They appear, from the fact I have just stated, to have partly 
had in view also the advantage of the* person appoiiited to 
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succeed. Analogously, in the Boiflan Law, domestic heirs, Lkct. li 
as they were termed, had a right against the actually en- ^ 

titled party, who could not alien from them, or could do so 
only in a certain manner. The children were said for this 
reason to be quodammodo dominiy vivo quoque parent! (I 
mean by the old Roman Law, as we learn from Gains, and 
from the Pandects). And in the Greek versions of the Ro- 
man law books, the heirs who were termed siii ct neceasarli, 
went by the name ofmavTOK\r]p6pofjLoi. They seem to have 
taken not merely by descent from the party originally en- 
titled, he havdng a complete power of diverting the right 
from them, but rather as being in a manner themselves 
entitled jointly with him. And, in English law, until 
tenants in tail were able to alien from the heirs in tail by 
fine or recover}-, the estate tail was not alienable from any 
of the series of possible successors on whom by the creator 
of the estate it was destined to devolve. 

I have made these remarks because property of unlimited 
duration, and absolute property (or property witli a j^ower 
of aliening from the future successors ah intcatato) seem to 
be often confounded. Many writers on law sujipose this 
power to be of the essence of a right of unlimited duration. 

But I conceive that it is not so, although it is of the essence 
of dominiuvi in the narrowest sense, or of proj'^erty 2 )re-emi- 
nently so called. 

As I shall endeavour to shew immediately, absolute pro- 
perty is always accoinpanied with such a 2 )ower of aliening. 

But juoperty of unlimited duration (as an estate in fee sim- 
ple or an estate in tail) is not of necessity absolute. 

But whenever a right of unlimited duration is not alienable 
by the party at present entitled from the series of possible 
successors ah intestatoy the right of the party actually jen titled 
is in effect an estate for life. 

For example : If a tenant in tail had never acquired the 
power of aliening, by the introduction of fines and recoveries, 
the estate of a tenant in tail would in fact have been nothing 
more than an estate for life. Each of the series of suc- 
cessors would have taken only an estate for life. (By the in- 
troduction of fines and recoveries, an estate tail has become, 
to every practical intent or purpose, tantamount to an estate 
in fee. The only difference is, that the tenant cannot alien 
except by those peculiar inodes.) • 

In confirmation of this view of the matter, it may be Nor is 
observed that the power of aliening from those who in contedl!^ 

z 3 
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Lkct. LI intestate through a serie0®of successors which may continue 
infinitely ; meaning by infinite, infinitely, and infinitude, all 
that we can ever mean by those expressions : namely, the 
absence or negation of any end or limit which it is possible 
to assign. 

The idea of a right of unlimited duration is therefore so 
inseparably connected with the notion of descent (or with 
the notion of succession or devolution ah intestato), that it is 
scarcely possible to explain the former without explaining 
the latter. 

Sir William Blackstone’s notion of a right of unlimited 
duration accords with that which I have now stated. (See 
vol. ii. chap, vii.) 

Hndtcd ^ By a right of limited duration, I mean a right which can- 
duration, not Continue beyond the happening of a certain and assign- 
able fact, whether the duration of the right be definite or 
indefinite. 

In the case of a right of unlimited duration, there is no 
certain and assignable limit beyond which it cannot endure. 
In the case of n right of limited duration, there is a certain 
and assignable limit beyond which it cannot endure: al- 
though the pi’ecisetime at which the event which constitutes 
that assignable limit may happen, may not be capable of 
determination. 

In the case, for example, of a right for a given number 
of years, the right cannot endure beyond the lapse of the 
given period. And in the case of property for the life of 
the actual owner, or for the life of another person, it must 
determine on the death of the owner, or on the death of 
the other person, though the time of that death is not of 
itself certain. 

A ripfht of, A right of unlimited duration (as I understand the ex- 
duraUou*^ pressioiif is not of necessity alienable by the party actually 
doom not.. bearing it, from the possible series of successors ah intestato, 

imply For example : According to the older English Law, the te- 

by nant in fee simple could not alien (even with the consent 

party of his feudal superior) without the consent of the party 
bearing the who was then his apparent or presumptive heir. And the 
right. seems to have been the same in all the legal systems 

which obtained through different parts of Euroj^e under the 
general name of the feudal system. It is a mistake to sup- 
pose that by the feudal law the restrictions on alienation 
were designed for the advantage of the feudal superior only. 
They appear, from the fact I have just stated, to have partly 
had in view also the advantage of the’ person appomted to 



Rights in Rem distinguished by their Duration. 863 

succeed. Analogously, in the Boiflan Law, domestic heirs, li 
as they were termed, had a right against the actually en- ' 
titled party, who could not alien from them, or could do so 
only in a certain manner. The children were said for this 
reason to be quodammodo dominie vivo quoque pareuti (I 
mean by the old Roman Law, as we learn from Gains, and 
from the Pandects). And in the Greek versions of the Ro- 
man law books, the heirs who were termed siii ct necessarliy 
went by the name ofmavroKXijpopofjLoi. They seem to have 
taken not merely by descent from the party originally en- 
titled, he having a comidete power of diverting the right 
from them, but rather as being in a manner themselves 
entitled jointly with him. And, in English law, until 
tenants in tail were able to alien from the heirs in tail by 
fine or recovery, the estate tail was not alienable from any 
of the series of possible successors on whom by the creator 
of the estate it was destined to devolve. 

I have made these remarks because property of unlimited 
duration, and absolute property (or property with a power 
of aliening from the future successors ab intcdato) seem to 
be often confounded. Many writers on law 8up2Vose this 
power to be of the essence of a right of unlimited duration. 

But I conceive that it is not so, although it is of the essence 
of domiuiurri in the narrowest sense, or of pro2)orty 2)re-eini- 
nently so called. 

As I shall endeavour to shew immediately, absolute pro- 
perty is alvva3'S accompanied with such a j^ower of aliening. 

But i^ropert}^ of unlimited duration (as an estate in fee sim- 
ple or an estate in tail) is not of necessity absolute. 

But whenever a right of unlimited duration is not alienable 
by the pai*ty at present entitled from the series of possible 
successors ah intestato, the right of the party actually ^entitled 
is in eflPect an estate for life. 

For example : If a tenant in tail had never acquired the 
power of aliening, by the introduction of fines and recoveries, 
the estate of a tenant in tail would in fact have been nothing 
more than an estate for life. Each of the series of suc- 
cessors would have taken only an estate for life. (By the in- 
troduction of fines and recoveries, an estate tail has become, 
to ever^r practical intent or purpose, tantamount to an estate 
in fee. The only difference is, that the tenant cannot alien 
except b}^ those peculiar modes.) • 

In confirmation of this view of the matter, it may be Nor is 
observed that the power of aliening from those who in Jinfiaud tlf 
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default of such alienatibn would take, is not peculiarly 
attached to rights of unlimited duration : it may reside in 
the party invested with a right of limited duration, in a 
tenant per anire vie, or even a tenant for years. The party 
entitled may die before the expiration of his estate: the 
residue of the estate must then in default of alienation go 
over to his own successors as appointed by the law ; con- 
sequently he may have a power of aliening it from those 
successors. The power of aliening, therefore, will not serve 
to distinguish rights of unlimited from rights of limited 
duration.*^ 

But though alienability from the successors ah intestato is 
not rigorously of the essence of a right of unlimited dura- 
tion, it is scarcely possible to conceive that, in any society, 
all or most rights in rem should be unalienable. If most 
rights of property were unalienable, all commerce would be 
at an end. In fact and practice, therefore, in every system 
it is only in comparatively few cases that such rights are un- 
alienable; and even wliere such restrictions on alienation are 
permitted, the power of tying up, as it is called, is generally 
confined within very narrow limits. 

These cases are of two kinds : 

1st. Those in which he is prohibited from aliening the 
very right, or the res simjnla^ which is the subject of the 
right : e.g. The English tenant in fee, according to the old 
law.®^ 


But I must ol)fien’e that inEnj^lish 
law. in of (so-oalhui) limit im 1 du- 

ration, tho party <*ntith*d oaiinot alionate 
.so iw to (Ujvat the reet rsiouers or suhs/i- 
lutes. And although it is possible to 
conooive a system in whieh this should 
l >0 otherwise, it is not likely to be the 
enst^ in ai.y ; beeause if the person en- 
titUMl could aJiemtie from the suhMitutiS, 
law’yers would probably lind means 
whcrt'by he eould eonvev to himself and 
his own heirs for over, ile would, there- 
fore, have an estate of unlimited dura- 
tion, contra h\f]wth(sin.— R. C. 

•• Or the heir in jHissession of a 
Scotch estate, held under tlie fetters 
of a strict entail datixl betore 1848. 
I may hero observe that the form of 
a Scotch strict entail is very in.^tructive 
AS to the real nature of the restraints 
upon alienability which, permitted to a 
modified degree ('n English law, are, by 
a curious caprice of that la^, conceived 
to be bound up with estates of (so- 
calleil) limited duration. 


The theory of the Scoteh law is this; 
All rights of projierty in heritable sub- 
jects (Mjiicli are conimoiilv iniiuovablc.sb 
are generally transmissible according to 
an order of succession, eitlier determined 
)»y private dis])osit ion, or by the general 
law of inheritance: and it is of the es- 
sence of property that the person pre- 
sently entitled may (/ispo7ie (pmnt away) 
the ]a*operty, not only from hi mart f bui 
from (lit the surrt's.sors according to the 
existing destination, in favour of any 
person and any order of successors he 
pleases, whether described by way of de- 
scent from the last taker (heirs general, 
heirs of the body, etc.), or by substitu- 
tion of new persons and series. 

But by a set of conditions, ingeniously 
deviseil, and by the aid of a declaratory 
statute tl68o), c. 22, proprietors were 
enabled to tailzie their lands, that is, to 
make a destination of their estates so as 
eifectually to fetter the power of aliena- 
tion of future proprietors. The general 
principle of the law being that the right 
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2 nd* Cases in wliich he is prevented fex)m aliening from 
his successors the univermniy or some portion of the wm- 
vermniy of the transmissible rights which may happen to 
reside in him at his death. E. g. The older Roman law; the 
Roman law as modified by the legitima yortio ; the French 
law of succession.®* 

Where he is prohibited from aliening from his successors 
the universum of the rights which may happen to reside in 
him at his death, he Ife permitted to alien any of the single 
rights of which that complex and fluctuating whole, consti- 
tuting the universum of his rights, may ha2)pen at any time 
to consist. The whole or any part of them is also liable for 
his debts. And it is oidy with reference to his rights as con- 
sidered singly or particularly, that he can be said to have a 
right of absolute property. 

Limitations to right of alienation to prevent fraud on suc- 
cessors. 

The party may destroy, spend, or consume, etc.: But may 
not give, except subject to certain limitations. Or if the gift 
be fraudulent, it is prohibited. 

1)1 xvliat sense property in a personal chattel is a right of un^ 
limited duration. 

It may devolve ah infest at o through a series of adminis- 
tratora representing tin* owner. 

But it is not likely that it should : Because it forms a part 
of the university of his rights, and is therefore likely to be 
aliened for debts, etc. 

Besides, the xiniversnm being divisible amongst next of 
kin, no one right is likely to continue in the same line of 
takers. 

It would seem that the property is rather absolute (i.e. 
alienable from all jjossible successors) than of unlimited 
duration. 

I shall now attempt to explain the notion of absolute pro- 
perty, or dominium pre-eminently so called. 

According to the definition of the Roman lawyers, of the 
French Code, of Blackstone, and others, in fact by most 


Absolute 

property 

detiaed. 


of property includes power of alienation, 
the fetters are most ingeniously devised 
to defeat this principle in every possible 
contingency, and consequently th^ fetters 
of a Scotch deed of tailzie very compen- 
diously express most of the real points 
of difference between the modes of pro- 


perty distinguished in the law of Eng- 
land by the terms ‘ estate for life' and 
‘ estate of inheritance.' — K. C. 

And the Scotdl law of succession 
in moveables (that is, administrahle pro- 
perty) where the rights of the wife and 
children have not been renounced. — R.C. 
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writers, it means a right indefinite in user, unlimited in 
duration (that is, capable of going over to a series of 
successors ah intestate which may possibly last for ever), 
and alienable by the actual owner from every successor who 
in default of alienation by him might take the right. 

It is certain that the power of alienation is of the essence 
of the Roman property or dominium. It is also of the 
essence of absolute property as conceived by Sir William 
Blackstone.®^ 

I say that property pre eminently so called is alienable by 
the actual owner from every successor who in default of such 
alienation might take the subject. It therefore implies more 
than the power of aliening from his own successors ah in- 
testate. For even where a right is a right of unlimited 
duration, anothc^r right may be expectant upon it. This, for 
example, is the case wherever a mesne lord of the fee is 
interposed between the tenant in fee and the king; the 
estate of the tenant in fee might devolve on his heirs general 
ad infinitum.^ but he could not, by any alienation from his own 
heii s, affect the interest of the lord of the fee. 

Consequently, in English law, there is no propei’tyin land 
which comes up to the idea of absolute property. 

We may conceive generally that, although the right of the 
present owner be a right of iiiiliinited duration, any number 
of rights of limited or unlimited duration may intervene 
between it and the sovereign or state as ultimus h(pres, or the 
party who may occupy the right on failure of all entitled parties 
as being res nnUlus. For, in different systems of law, the pro- 
visions as to the party who is to take on the expiring of all 
preceding rights, may of course differ. It is generally the 
sovereign or state (the fisc), and in England, the king, who for 
these puBposes may be considered as representing the state. 
But, instead of itself assuming the right, the state might allow 
it to go to the first person who might choose to occupy it. 

Properly speaking, then, there is not in the law of Eng- 
land any absolute property in land, in case there be any 
mesne lord interposed between the tenant and the king. For, 
there is a reversion in the mesne lord*, which the tenant 
cannot defeat, though he may alien from his own heirs. 

And this explains what for a long time puzzled me : the 
nature of the Roman emphyteusis. Our tenant in fee, where 
there is a mesftie lord interposed between the tenant and the 
king, has an interest precisely like that of the tenant of the 

” Blackstone,' vol. ii. 447. 
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emphyieueis^ that is, a lease to a man and his heirs general, Lt 
with reversion to the lessor in case those heirs should fail, or 
the rent reserved should not be paid: namely, not only in case 
of failure of the heirs of the party himself, but of failure of 
the heirs of any party to whom he might assign the 
emphyteusis. In the same manner, an estate in fee simple 
reverts to the lord of the fee, on failure of heirs to any 
assignee of the estate. The two rights are exactly similar. 

Neither of them, therrfore, is absolute property in the strict 
sense. Neither imports a right in the party entitled of 
aliening absolutely from all those who may possibly take the 
right. And hence it must have been that the right of a 
party in an emphyteusis was ranked by the Roman lawyers 
among the jiira hi re aJiend: because there is a party having 
a right which the emphijteula cannot possibly defeat or touch, 
and out of which his own right is, as it were, carved. 

In the case of property in a personal chattel, the above 
reasoning does not ap2)ly. There is no party interposed 
between the owner and the ultimus lucres^ whoever that 
may be. 

I have hitherto assumed that to constitute j^rdperty or Unlimited 
dominium pre-eminently so called, the right of the party 
actually entitled must be a right of unlimited duration, and 
ill all established systems of law, that is actually the case, into prol 
If the party did not alien, the right would go ovc*r to a series 2bii"!ioa 
of successors ah intesfalo, ivhich might 2 )o 8 sibly endure for HVHtems, 
ever. But it is jjossible to conceive, that the state might nariiy irr-' 
grant out property in land for life or years, with immediate voivwiinit. 
return to the state itself, and might grant to the party 
to whom it gave this right of limited duration, a power of 
user as unlimited as is possessed by the owner of personal 
chattels. We might then say that the party had property or 
absolute dominion in the subject, notwithstanding the limited 
duration of his right. 


Righ ts of Limited Duration. 

V A right which cannot continue beyond a given event 
that will certainly happen, although the duration of the right 
may not itself be susceptible of exact circumscription. 

2® A right to last through a period which must cease on 
the happening of a certain event, although the^time at which 
that event may happen cannot be determined. 

Bights of limited duration, are rights of measured or 
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exactly defined duration *or rights of unmeasured duration: 
meaning by measured, measured according to the legal 
measure of time, let it be what it may : e.g. so many revo- 
lutions of the earth round the sun, or of the earth on its own 
axis, etc. 

[Cannot go into metaphysical difficulties about time. 1®. Because 
in different systems of law, that which constitutes the common 
measure of time (or rather, perhaps, that which constitutes time 
itself), is determined very differently; 2°. ‘Because I have scarcely a 
tincture of mathematical or physical science.] 

[E.g. An estate for life : an estate for years.] 

In case of a right of limited duration, succession is just as 
possible as in a right of unlimited duration: e.g. : in case of 
estate for years, or per autre vie, . But here, it cannot endure 
beyond the limited period. 

Alienability is not less incident to rights of limited, than 
to rights of unlimited duration. 

In case the right be a right of property, power of user is 
also indefinite. But it never can extend to the destruction 
of the subject, or (what is the same tiling) to depriving it 
of all the properties which make it a fit subject for human 
enjoyment or use. For the expectant on the rights of 
limited duration, there is necessary (or almost necessary) a 
right of [conservation],®^ or (what comes to the same thing) 
a right qxia^i in the sovereign or state. But where there is 
merely a reverter to the state, the power of user may extend 
to destruction. 


'NoU \ — I confess that I have had some dilliculty in comprehending the 
nature and purport of tlio distinction laid down by the author in the above 
Lecture, but having, as 1 thinh, after some trouble, discovered the rationale 
of it, I wiU state what appt'ars to me the reason of the author s taking 
BO much pains to examine a distinction whose net consequences appear so 
limited. 

In English law, the distinction between rights of property conceived as 
limited in point of duration, and those conceived as unlimited in point of 
•duration, is of gri'at practical importance. The right of (so-called) unlimited 
duration carnes with it the riyht of alienation by the person entitled, not 
only from hnrs (whether general or of a particular class), but also from all 
persons having any kind of epee euccessionis by way of remainder or substitu- 
tion j whereas the person entitled to an estate of (so-called) limited duration, 
can alienate only from himaolf and those who would be entitled by descent 
from him, and not from those entitled by way of remainder or substitution. 

•*; or, prevention of waste. See Blackstone uses the expression, ^preven- 
Blnckstone, vol. iii. chap. xiv. The tive redress.’ — 5. A. 
word is illegible in the original M8. 
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A further coneequenee of fhe distiuetion £ises hy way of corollary to the Lkct. LI 
other, namely, that in rights of the first class the power of user by the per- ^ 

son entitled is more extensive than that in rights of the last class, inasmuch 
as, in the last case, the proprietor having it in his power to disappoint alto- 
gether the hopes of successors, cannot be supposed to injure them by wmit 
(or partial destruction of the subject). 

In consequence of its importance in English law, the author is led to state 
and examine this distinction. The net result is this: 1. The distinction 
(such as it is) is neither adequately nor appropriately described by the ex- 
pressions ‘ rights of unlimited duration * and < rights of limited duration.' 

The distinction (such as it if) really being, between nghU capable of devolving 
by way of DESCENT (a term of which the full definition must be reserved for 
the subject of succession ah intest afo) to a senes of successors which may last 
indefinitely, and rights not capable of transmission hydrscent to such a series. 

*2. The power of alienation from substitutes, and the consequent large right 
of user which, in English law, are incident to rights of (.so-called) unlimited 
duration, are neither of them necessary incidents of that right. 

The distinction therefore, from its grave consequences in the English law, 
requires notice. But, in the view of general jurisprudence, it is not very 
important. — U. C. 


LECTURE LII. 

ON THE JUJIA ly liF. ALIKXA OF THE ROMAN LAW. 

In my last Lecture, I considered such distinctions between Lkot. lti 
primary jicm in rem as are founded on difterences between ^ 

their respective durations : or, in other words, between the 
quantities of time during which they are respectively calcu- 
lated to last. 

According to the purpose which I then announced, I 
should now proceed to the distinction between present or 
vested rights, and future or contingent rights; including 
the distinction between such present rights as are coupled 
with a right to present enjoyment or exercise, and such pre- 
sent rights as are not coupled with a right to present enjoy- 
ment or exercise. 

But before I proceed to the distinction between vested and The ais- 
contingent rights, I will endeavour to explain a distinction, 
which, I think, may be considered conveniently at the pre- dusin re 

* • I* propria and 

sent point of my Course ; namely, the distinction made by ju» in re 
the Roman lawyers, and by the mc^^ern expositors of the 
Roman, Law, between dominion strictly so called {property aiiena. 
pre-eminently so called, in re potedasy or jus in re proprid)^ 
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Lkc t, Lll (jlg^gg ^gi^ts wluoh thej oppose to dominion 

strictly so called (or to ju8 in re propria)^ by the name of 
jura m re aliend^ jura in re, or (more briefly and elliptically 
still), 

I advert to this distinction between jus in re propria and 
jus in re aliend, for two reasons. 1st. The explanation of 
this distinction may tend to illustrate the two capital and 
inseparably connected distinctions with which my recent 
Lectures have been particularly occufiied : namely, the dis- 
tinction between rights which import an indefinite, and 
rights which import a definite power of user or exclusion ; 
and the distinction between rights of unlimited duration 
and rights of limited duration. 

2ndly. Without an idea of the distinction between jus in 
re propria, and jus in re aliend, as understood by the ^man 
lawyers and the modern expositors of the Roman Law, 
their writings, to an English lawyer, are extremely per- 
plexing. 

For many of the rights in rm which they rank with 
in re, or with jtira in re aliend, would rather be esteemed 
by an English lawyer modes of property or ownership than 
mere fractional rights subtracted from property in another. 
Such (for example) is the case (as I shall shew presently) 
with tlie emphyteusis: a right closely analogous to an estate 
in fee simple, and from which (it is supposed by some), the 
various systems of law, commonly styled feudal, took their 
origin. Such is also the case with certain rights, which, in 
the language of the Roman law, are styled servitudes : but 
which, as I shewed in a preceding Lecture, would rather be 
deemed by us, modes of property. Such is also the case 
with the right in rem of the pledgee or mortgagee, or the 
creditor jvhose right in personam is secured by a piynus or 
hypoiheea. 

By the Roman lawyers, he is deemed to have jus in re 
aliendy although the pledgor or mortgagor was dominus or 
absolute proprietor of the thing pledged or mortgaged. But 
according to the law of England (or, at least, of its strict 
law, as contradistinguished from its equity), his right in the 
subject of the pledge or mortgage would rather fall under 
the category of property or ownership, than under that of 
rights over subjects owned by others. 

f 

Thibaut, Vcmtrkc, vol. ii. pp. 84, 91. Tables I. It, posi. 
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In order to an explanation of tfie distinction between jus lii 
in re propria and jus in re aliend^ I must briefly revert to the Pro|ierty 
nature (which I referred to in my last Lecture) of dominion SenUv so 
strictly so called, property pre-eminently so called, absolute do- 
minion or property, or the dominion (property or ownership) perty, 
which is the least restricted or limited. For every jus in re 
aliend is a fraction or constituent portion (residing in one 
party) of absolute dominion or property residing in another * 
party. • 

And in order that I may explain the nature of absolute pMem 
dominion or ownership, or of jits in re propria, I must briefly 
advert to the nature of res pnhlicw, or of that right (or rather of the 
of that power) which the state possesses over all things siuli). 
within its territory or jurisdiction. 

It is manifest that the state (or sovereign government) 
is not restrained by positive law from dealing with all things 
within its territory at its own pleasure or discretion. If it 
were, it would not be a sovereign government, but a go- 
vernment in a state of subjection to a government truly 
supreme. 

Now since it is not restrained by positive law from deal- 
ing at its own pleasure with all things within its territory, 
we may say (for the sake of brevity, and because established 
languuge furnishes us with no better expressions), that the 
state has a riyht to all tilings within its territory, or is 
absolutely or w’ithout restriction the proprietor or dominns 
thereof. Strictly speaking, it has no legal right to any 
thing, or is not the legal owner or proprietor of any thing : 
for if it w'ere, its own subjects would be subject to a 
sovereign which conferred that legal right, and imposed 
upon others the correlative legal duty. When, therefore, I 
say that it has a right to all things within its terfitory (or 
is the absolute owner of all things within its territory), I 
merely mean that it is not restrained by positive law from 
using or dealing with them as it may please. 

Consequently, if we take the expression res pyblicce with 
the largest meaning which it will bear, all things within the 
territory of the state are res puhlicce, or belong to the state 
(in the sense above mentioned). 

But of the things which belong to the state, there are pubUcm 
some w’hich it reserves to itself, and some the enjoyment or narrower 

• ^ aeiisc). and 

* reg privatas, 

^ Tbibaiit, Vcrauohe, vol. ii. p. 85 et seq. 
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use of which it leaves or concedes to determinate private 
persons. To those which it reserves to itself, the term res 
pMicoe is commonly confined : those, the enjoyment or use 
of which it leaves or concedes to determinate private per- 
sons, are commonly called res privatw. 

Of res publicw (taking the expression with the narrower 
sense to which I have now adverted), various distinctions 
might be made. 

For there are some, which, withoisk leaving or conceding 
the use of them to determinate private persons, it never- 
theless permits its subject generally to use or deal with in 
certain limited and temporary modes. Such, for example, 
are public ways, public rivers, the shores of the sea (in so 
far as they are not ai3propriated by private persons), the sea 
itself (in so far as it forms a part of the territory of the state), 
and so on. Res pnhlicce^ tlie use of which the state thus 
permits to all its subjects, are commonly styled res com- 
munes: though the term is sometimes confined to certain 
things, of which the subjects generally are supposed to have 
the use by a title anterior to any that the state can impart. 

This last notion is derived from the confused notions of a 
certain natural law emdjus gentium^ which gave rights inde- 
pendently of the state, and superior to any which the state 
could impart. It is obvious that in so far as these rights 
are legal rights, they must emanate from the state. And 
the Eoinan lawyers, occasionally speaking more precisely, 
say that res communes are guodammodo res puhlicw. 

Again; Of res pithlicw (or of the things which the state 
reserves to itself), there are some which it reserves to itself in 
a more especial manner, and some which it concedes to public 
persons (individual or complex), as trustees for itself. The 
former a^re sometimes styled ‘the patrimony of the state,’ 
or the ‘ domain of the state,’ or are said to belong to the 
fisc. Such, for example, is the money which it raises by 
taxes on its subjects, the land which it reserves especially 
for its own peculiar use, or the res privniw which revert to it 
by forfeiture or escheat as being the ultimate h(Eres of all 
its subjects. Those which it concedes to public persons as 
trustees for itself, are styled by the Roman lawyers res uni- 
versitatis: things being in the patrimony of corporate bodies. 
And, they were so called (I presume), because the public 
persons to whom they wei*e conceded, were commonly com- 


^ Muhleubru-^h, vol. i. p. 163, 
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plex or collegiate, rather than inSividual persons: as, for lii 
example, the corporate governments of cities. But the term 
res universitatis is manifestly inapplicable. For we may 
conceive that a res pvblica resides in a public person who is 
individual or single. And every corporate body is not public. 
Corporate bodies may exist for purposes not public, and then 
a thing belonging to them is res privata not res pvhlica. In 
giving, therefore, to this class of res ptihlicoe the name of res 
universitatis^ the Roinafci lawj^ers took the name of one species 
and extended it to the whole genus. 

It is manifest that the distinctions to which I now have 
adverted, blend at various points. For example : Of the res 
puhlicce which are in the patrimony of the state, or which 
it reserves to itself in a more especial manner, it may con- 
cede some to private persons for periods of shorter or longer 
duration : It may let, for instance, a part of its domain to 
a private person in farm. And in these cases, the things 
would seem to become, during those limited periods, res 
privatcc. In these cases, however, the things are gi'anted 
out to private persons, rather for the benefit of its. own pe- 
culiar patrimony, than for the advantage of the private 
grantees. Whereas in the case of res privatw, the things 
are left or conceded to the determinate private persons, 
rather for their own advantage than for that of the state. 

And of res univrrsilaiis^ or things which it concedes to 
public or political persons, in trust for itself, some will 
naturally fall under the species of res puhlicce j which are 
styled res communes. Such, for example, is the case with 
a road or river, the property of which resides in a public 
corporation, but which it holds in trust to permit all the 
subjects of the state to pass and repass it. 

One class of things which occurs in the Romanf Law, and 
is there distinguished from res puhlicce, I will also briefly 
advert to : namely, res divini juris. But res divini juris are 
merely a class of res puhlicce. They are things specially 
reserved by the state or granted in trust to public persons, 
and destined to certain uses. The opposing them to res 
publiccB proceeds from the logical error so frequent in the 
writings of lawyers ; namely, the co-ordinating as parts or 
members of one homogeneous system, various classes of 
objects which are derived from cross divisions. 

• t/ 

« 

Having given a brief statement of the leading distinc- 
tions between res puhlicce (as opposed to res privatw)y I 
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now return to re« privatw ; that is to say, things of which 
the state is the ultimate owner, but the use or enjoyment 
of which it leaves or concedes to determinate private per- 
sons, rather for their own advantage, than for the immediate 
benefit of its own patrimony. 

With regard to res privatoe (as thus understood), they 
may be left or granted to private persons with various re- 
strictions ; with various restrictions in respect of user, and 
with various restrictions in respect of^ime. 

In respect of user, the right (or series of rights), which 
is granted by the state, may amount to a mere servitude 
(or a right to use the thing in a definite manner), or to pro- 
perty (in any of its various inodes). In which last case, the 
property may be burthened with a servitude (or with a 
something analogous to a servitude) reserved by the state 
to itself.®^ 

For example : we may conceive that the state may grant 
to a private person a right of way, or a right of common, 
ovtT land in its own patrimony. On which supposition, the 
grantee would have a right analogous to a servitude over 
the given subject. I say ‘analogous to a servitude:’ for 
a servitude, propei’ly so called, is a burthen on the property 
of another; and iiroj)erty properly so called, or legal pro- 
perty properly so called, the state has not, and cannot have. 

Or, assuming that the right granted by the state amount 
to a right of property, we may suppose that the state re- 
serves to itself a something analogous to a right of servitude. 
For example : we may suppose that it reserves to itself (in 
case the subject of the property be land) all the minerals 
under the land, with the right or power of working for them. 
In most or many countries, all land owned by private per- 
sons is held subject to a s]>ecial reservation like that which 
I have now mentioned. And, in our own country, the King 
(who, for the present purpose, may be deemed to represent 
the State) is also commonly entitled to any of the more 
precious minerals which may be found under land belonging 
to any of the subjects.®’ 

With regard to time, the thing may be subject to a right 
of limited or unlimited duration, or to a series or succession 
of any number of rights, each being a right of limited or 

•’ Communia may be considered as to others with a right of total exemp- 
subjects reserved the sovortMgn, but tion ; taxation. — H’.igo, Enc. lib. 

over which he permits others to exercise ii. p. 298. Marginal note, 
certain servUutes, Ees singulurtm. &c.; " Blackstone, vol. i. chap. 8. 

subjects which the government concedes 
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unlimited duration. For, as I remarked in my last Lecture, 
a thing which is subject to one right of unlimited duration, 
may also be subject to another right of the same unlimited 
duration. This, for example, is the case with freehold land, 
(according to the Law of England,) where the tenant in fee 
simple is properly a rere vassal, and the interest or estate of 
the mesne lord is also an estate in fee simple. And if we 
suppose that the mesne lord held of a mesne lord interposed 
between him and the lyng, and that the estate of either lord 
were an estate in fee simple, here would be three estates 
(each of unlimited duration) each of which must expire 
before the land could revert to the king as representing the 
sovereign or state. 

And cases may be imagined, in which the thing would be 
subjected to a much longer series of rights of unlimited 
duration, each to take effect in enjoyment on the exjnration 
of the right preceding. 

But whatever may be the right (or the series of successive 
rights) to which the thing is subject, presently or contin- 
gently, that right, or that series of rights, must be liable to 
end. If the right be of limited duration, (or each' of the 
series be of limited duration,) it must end on the lapse of 
the time fixed for its duration. If it be a right (or a series 
of rights) of unlimited duration, it must also be liable to 
end on the failure of ])ersons who by the constitution of the 
right are entitled to take it. 

Now on the expiration of the right, or of the scries of 
rights, to which the thing is subject, presently or contin- 
gently, the thing reverts, as of course, to tlie sovereign or 
Slate : for since the state (speaking by analogy) is the ulti- 
mate owner of the subject, it also (speaking by a similar 
analogy) is the uliimm hoeres. On the exjjiration of all the 
rights over the thing, which merely subsist over tlie thing 
by its own pleasure, it naturally retakes the thing into its 
own possession. 

But, in different countries, the practice in this respect is 
different. In some, the thing (generally speaking) is actually 
resumed by the state as ultimus Imres. In others, the state 
does not exercise its right or power of resumption, but leaves 
the thing to the first occupant : who, by virtue of his occu- 
pancy, takes from the state a fresh right, which is also liable 
to end like the preceding^ right, on the extinctjpn of which 
he stepped into possession.®® • 

•• Miiblenbruch, vol. i. lib. ii. § 91, 
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Lisot. Ln But, in this case of ac4uiBition by occupancy, the occupant 
may be considered as merely representing the sovereign : or, 
rather, the thing in effect reverts to the sovereign, and the 
occupant acquires from the sovereign a new right. 

Where, in our own country, the thing is resumed by the 
sovereign, and is not conceded by the sovereign to the first 
occupant, it reverts to the king. But the king, although he 
may be deemed to take by a legal right conferred by the 
sovereign body of which he is only a member, may, perhaps, 
more properly be deemed, for this purpose, as merely repre- 
senting the sovereign. For, according to the old and irregu- 
lar constitution, in which the prerogative in question arose, 
the king sovereign ; and, instead of shanng the sovereign 
powers with his parliament, great council, or what not, 
merely received from them suggestions and advice for the 
guidance of his conduct. There is much, at least, of our 
legal language, of our established forms of judicial procedure, 
and even of the forms observed by our present parliament, 
which cannot be explained on any other supposition. And 
1 observe that Mr. Palgrave (in those parts of his Common- 
wealth of England which I have had time to examine) ap- 
pears to lean to the suj^position that the king was originally 
the sovereign.^® 

Now since the occupant takes in the place of the sovereign, 
and since the king takes as representing the sovereign, I shall 
assume that the thing, on the expiration of every right to 
which it is actually subject, invariably reverts to the sovereign 
government, in every country whatever. 

[v. V, Inter}H)so n r(*mark on the king’s title to personal chattel 
without owner. (Blackstone, vol. i. pp. 2P5, 21>8.) 

V. V. In the Itonian law, the same rule j)revaileil in case of dere- 
liction ; which, if the party relinquishing be absolute owner or 
(hminus, is, as I shall shew immediately, tantamount to the expira- 
tion of every right in the subject.] 

With what I have premised, I can now (I believe) deter- 
mine the nature of absolute property : of dominion strictly 
so called ; or of jtts in re propria. 

It is not only a right of unlimited duration, and imparting 
to the owner a power of indefinite user, but it also gives him 
a power of aliening the subject from all who, by virtue of 
any right existing over the subject, might, in default of such 
alienation, succeed tont. 

It therefore implies more than a power of aliening the 
^ Commonwealth (ed 1832), pp. 283, 647. 
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subject from those who might soc^^eed by descent to the 
unlimited right. It implies a power of aliening from all 
those possible successors, and aho from all other successors, 
who, by virtue of any right existing over the subject, are 
interposed between the possible successors to his own un- 
limited right, and the sovereign as uUimm hwres. 

The mesne lord has not absolute property. He has merely 
nuda proprietas (or proprietas simply ) : i.e. absolute property 
subject to a right of injjefinite user (as well as of unlimited 
duration) residing in the tenant. In the language of the 
English law, he has merely a revert^ion expectant on the 
determination of the tenant’s usufruct : a usufruct unlimited 
in point of duration. And hence it follows, as I remarked 
in my last Lecture, that, according to the English Law, there 
is no absolute property in land : or, at least, there is no 
perfect dominion in land, where there is a mesne lord between 
the tenant in fee simple and the king as suzerain. 

For there is a reversion in the mesne lord which the tenant 
in fee cannot defeat by his own alienation : though by his 
own alienation he can divert the land from his own heirs 
general, or from the series of })08sible successors to his own 
right of unlimited duration. If he were absolute owner, he 
would stand to the mesne lord in the relation in which tenant 
in tail stands to those in remainder or reversion expectant 
on his own estate tail, and whose right, as well as that of the 
heir in tail, he could defeat by fine and recovery 

The term property, as, in a preceding Lecture, I opposed 
it to servitus, includes many rights which are not rights of 
absolute property : that is to say, every right of limited, or 
of unlimited duration, which imparts to the j)er 8 on entitled 
an indefinite power of user, although it is not coupled with 
the power of aliening from every possible successor between 
the party and the uUimus hwres.^^ * 


Having endeavoured to determine the notion of absolute 
property, of dominion strictly so called, or jus in re propria^ 
I can now explain the nature of jura in re aliend. 


Or by the modem diseri tailing a8> 
avranct^ vhich corresponds to that pro- 
ceeding.— R. C, 

Reverting to my former observation 
(p. 856 note^ ante) v/ith regard to the 
question, whether usufruct may not 
properly be classed with servifudes, 
Quaro : Whether there be room in a phi- 
loeophioal system for the two disparate 

VOL. n. A 


divisions, viz. 

Dominium ^ Servitus. 

Dominium Jus in re alienA. 

IsDot, in fact, the latter the only phi- 
losophical distinction ; and are not servi^ 
tvtes merely a certain ^t of Jura in re 
attend arbitrarily distinguished by the 
Roman lawyers, and classed by them 
under the common name ? — B. C. 
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Every jua in re aUen& is a fraction or particle (residing in 
one party) of dominion, strictly so called, residing in another 
determinate party. 

But jma in re aliena have no other common property than 
that which I have now stated. Different rights of the class 
are composed of different fractions of that right of absolute 
property from which they are respectively detached. Some 
are mainly definite subtractions from the right of user and 
exclusion residing in the owner. Others are indefinite sub- 
tractions from his power of user and exclusion for a limited 
time ; and so on. 

The jura in re aliena, which commonly are marked by mo- 
dern expositors of the Roman law, are, servitus, emphyteusis, 
superficies, and the jus in rem which is taken by a creditor 
under a pledge or mortgage.^^ And, to shew the nature of 
the distinction between jvs in re propria ?L\\A.ju8 in re aliena, 
I will briefly advert to each of the four in the order wherein 
I have stated them. 

I must first observe, that the Roman lawyers confined the 
term dominium to dominium rei singulm, or dominium (or 
absolute property) over a single thing ; and this together 
with jura in re aliena they opposed to the dominium which 
heirs and other universal successors take in the aggregate of 
the rights to which they succeed. This last dominium is of 
so peculiar a character, that it might be considered apart. I 
shall, therefore, for the present, understand dominium in the 
sense of the Roman lawyers, namely, absolute property over 
some determinate thing. 

Servitudes properly so called (whether affirmative or nega- 
tive, real or personal) were esteemed jura in rp aKcaa, because 
they gave a right of definite user over a subject owned by 
another, or of subtracting a definite fraction from the owner’s 
right of user or exclusion. 

Servitudes improperly so called {umfructus, usus, and hahi- 
tatio) were property for life limited to life of owner, though 
the limitation for life was not essential. 

When property for life, they were jus in re aliena, because 
they were subtracted from the dominion of the author or 
grantor, and on their expiration reverted to the grantor or 
his representatives.’* 

I 

Thibaut, VermcMey vol. ii. p. 86. Mackeldey, vol. ii. p. 6. 

System, vol. ii. p. 8. Ibid. vd. i. cap. 4 , p. 108. 
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Emphytewtis under the Roman law, meant originally land 
of which some corporate body (as for instance a municipium; 
had the absolute property and which was let out to a person 
and his heirs (that is, for an unlimited duration) in consider- 
ation that he would cultivate it (and hence the origin of the 
term which was analogous to the original meaning of the 
word colonists)^ and would bring to the owner a given rent. 
Now this was jnn m re aliendy because, although of unlimited 
duration, accompanied with power in the emphyteuta of un- 
limited user, and though alienable from his own heirs, it was 
nevertheless a right or estate carved out of another estate, 
or having a reversion expectant upon it. It reverted to the 
author or grantor or his representatives. It was not absolute 
property, because there was no power of aliening from all 
future succession.^® 

The relation of the emphytenta to the dnmuius ertvphytcmeoH 
was the same as that of our tenant in fee to the mesne lord. 
Each has an estate of unlimited duration with an estate iu 
reversion expectant, which neither part can defeat. Emphy- 
teusis answers almost exactly to our copyhold tenure. 

Where an estate in fee simple of freehold tenure is subject 
to a quit i(*nt, there would seem to be a nervitm in the lord, 
as lord of the fee. 

So in ca8(* of copyhold. 

So in case of (‘inpliyteusis."^ 

Or perhaj)s an obligation ijimsi ex contractu. Or a sermtuH 
and an obligation combined.^® 

[Usufruct unlimited in duration, etc., would have resembled 
emphyteusis. 
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’• Oaii Comm. iii. § 14/i. 

” Ulackstono, vol. iii, chap. 15. 

This wascertainlythecjiso with tlio 
emphyfeitsu of the later Uoman law, 
«nd prcbahly also with the ngrr vectiga- 
Im of the classical period. Emphyteusis 
did not merely imply a jus in re alicnd 
in favour of theiemphyteuta : it was also 
a contract inferring a personal obliga- 
jon }>y which the emphytevta and his 
heirs were V)Ound, notw’ithstaiuling any 
amount of depreciation in the value of 
^he subject. — Gaii Ccmm. iii, § 145. 
Inst. iii. 24, § 3. Nov. vii. 3, § 2. 

The. familiar in Scotland 
esseut ially the same with tho./J?M-cA«r/cr, 
3nly containing the personal obligation 
n a more convenient form) will furnish 
he ^^t analogy. The feu-contract is 
n the nature of a perpetual lease, and 
8 m Scotland the usual mode of letting 


ground for building purposes. In Eng- 
larnl, th«*pe is now no exact parallel to 
emphyteusis. The nearest analogy is to 
be found, not in the tenure t»f the copy- 
holders of a manor, which depends on 
the custom of the particular manor, but 
in the tenure of the lihere tenentes under 
a mesne lord, which originate I in con- 
tract. But the statute ‘ Quia Emptores,’ 
18 Edw. I. preventetl any new subin- 
feudations, and the statute 12 Car. II. 
c. 24 swept away most of the peculiar 
)ncidents of the various tenures of free 
tenants. There is now, in the case of 
free tenants, never any fresh investiture 
of the heirs or assignees, and in these 
tenures all vestiges of a personal obli- 
gation on, the tenant other than as 
a charge on the land) have long ago dis- 
appeared. — R. C. 
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tli And this is anotiier inconsistency about those improper 
servitudes mentioned in a former Lecture. If usufruct be a 
servitude, so ought emphyteusis to be deemed one ; for a 
usufruct, or any ^her personal servitude, may be granted to 
a party and his heirs.] 

And here I will remark that the feudal system is supposed 
by Mr. Palgrave,for whose opinion I have a great respect, to 
have originated in their Roman institution. He supposes 
emphytemis to have been the origin of'hmejicium or feud. In 
this, however, I am not inclined to agree. Emphyteusis seems 
to me nothing more than a common case of a municipium 
first, and a private proprietor afterwards, letting his land to 
a man and his heirs for a rent. It is true that, in later times, 
and during the invasions of the barbarians, the emperors not 
uncommonly granted out rights analogous to emphyteuses on 
condition of military service ; and it is not impossible that 
this may have suggested the principle of feuds ; but it is not 
likely ; because a feud was originally a henejiciura, or a grant 
to a party /or life. 

The feudal system is an expression often used with most 
perpleiiing vagueness; and the word feud is often extended 
to any right, of limited or unlimited duration, granted on con- 
dition of military service by the grantee. If the term be used 
in this sense, the feudal system has probably existed in every 
part of the world. It existed in India ; in the Roman em- 
pire ; it exists in Turkey. 

But when we use the word feud in a more specific sense, we 
mean something incomparably more definite : we always con- 
template a feud when it ceased to be beneficAum, and became 
hereditary, and accompanied with the incidents of homage, 
fealty, &c. In these peculiarities the feudal system, con- 
sidered jis a system, stands perfectly distinct. The word 
feud, etymologically speaking, is probably derived, not as 
Mr. Palgrave supposes, from emphyteusis, but simply from the 
Latin fi(Mis ; and did not originate until feuds changed their 
character and became hereditary Like a thousand other 
notions which have been supposed to be universal and of the 
essence of law, feuds and the feudal system are really an 
exceedingly specific and purely historical notion, not to be 
got at by scientific speculation, but by diligent , reading of 
the history of the middle ages. 

I 

^ See my note on the lana contracts won] feudum^ at the end of this Irectnre. 
of the middle ages, and the origin of the — R. C. 
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I may here advert to an obscure point which has been Liwt. tji 
finely explained by Thibaut with his usual combination of ' * ‘ 

logic and profound learning : 1 mean the distinction be- 
tween dommvwnt directum and dominium uWo, Tlie vassal 
himself was said to have dominium ntile^ but. the lord only 
to have dominium directum : now, why the tenant should be 
said to have dominium utile more than any one who has the 
usufiruct or power of using the thing which he has, I cannot 
possibly conceive. It # merely the obvious case of a right in 
one person with a reversion in another. But the reason is 
obvious when we look to the history of emphyteusis. Actions 
were distinguished into actiones direct m and actiones utiles^ 
that is, into actions given jure civili, or by the original Roman 
law, and actions given by the pnetor, uti^ or by way of 
analogy, like our actions on the case in the largest sense, 
which were actions in consimili casu. When none of the old 
forms of action would apply to the case, new actions were 
given by analogy to the established ones ; and these in Roman 
law were called utiles ^ from uti or quasi. Now, emphyteusis 
was originally merely a prjetorian right ; it was, consequently, 
clothed not with an action given jure eiviliy or an actio 
directa, but a uiilis actio. 

And as a right of emphyteusisy though not property, was so 
analogous to property, a right of vindication was given for it, 
iiB for property, and thus again it was analogous. The 
Italian glossators, seeing these terms actiones directce and 
actiones utiles applied to the cases of emphyteusis and absolute 
property, extended the terms from the remedies to the rights 
themselves to which those remedies were attached. They 
styled the absolute property in the dominus emphyteuseosy 
dominium, directum, and the jus in re of the emphyteuta him- 
self dominium utile, because the former was clothed with an 
actio directa, the other (as being like properly) with an actio 
utilis. It was a mere misconception and misapplication of 
terms. 

The next case of jus in re aliend is the right styled sniper- Svperfekn. 
Jides. Whatever was tlie precise nature of the services im- 
plied in this right, it gave to a party, not an entire right of 
dispoling of the subject, but merely a right of detaching 
certain parts of the subject, such as a right to the vesiwre. 

In English law it has l^n held that* one perSon may have 
a freehold in the soil and another in the vesture : in the right 
of cutting grass, for instance, on the land, and that each had 
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a freehold, and could maintain a trespass. The right to the 
superficies concurring with the right in the proprietor is one 
of the manj cases of eondaminium or joint ownership, and 
cannot with any propriety be deemed jus in re aliend. And 
here I may remark the inconsistency of those who include 
improper servitudes with servitudes proper, without including 
superficies among them. For an improper servitude, like 
superficies, gives a right of indefinite user, and may be a 
right of unlimited duration. 

The last of these rights is the right of a creditor by virtue 
of a pledge or mortgage. The creditor has a double right : 
he has j'lis in personam in respect of the rights secured to him 
by the pledge; in rem in the subject pledged or mortgaged 
as a security. For against any possible possessor, whether 
by alienation from the pledger or mortgagor, or as adverse 
|>ossessor, the pledgee or mortgagee may make his right over 
the subject good or available. Hence pigyius or hypotheca in 
Roman law is often called ohligatio rei ; the thing itself is said 
to be obliged. This means that the right follows the thing 
into the hands of any party who by any means whatever may 
take it. The name answers to Hen, And here the matter 
thickens ; for the obliged thing may itself be jm in re aliend : 
as, for example, a personal servitude granted out of the 
dominion of another may itself be the subject of a mortgage, 
and thus the j^is in rem of the mortgagee would be jus in re 
a liend over a subject which is itself jus in re aliend. 

There is a considerable difierence between the right of the 
pledgee and inoiiigagee in English and in Roman law. In 
Roman law, the right of the pledgee or mortgagee is merely 
a right to alien the obliged thing in case his debt is not duly 
satisfied, and to repay from the proceeds of the sale his debt 
with the»^ interest and all incidental costs. In English law 
the pledge or mortgage gives a property to the creditor in the 
pledged thing if the debt is not paid at the appointed time. 
But in English equity as opposed to law, iln* ])ledged thing is 
still considered the property of the pledger ; he has an equity 
of redemption. The pledge is considered much as it is by the 
Roman law — as a mere lien. But there is this difference : 
in English law the creditor by foreclosure may completely 
acquire a property in the mortgaged thing : in the J^man 
law he could not ; he could only alien the thing, repay him- 
self, and hanfi over tho residue of the proceeds to the mort- 
gager. The right of the pledgee or mortgagee was much 
like the right which would be acquired in our own law by 
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a mortgage with a power of sale, provided the mortgagee 
could not foreclose.*® In the Roman law the creditor could 
not acquire property in the subject. 

Before I conclude I will remark, that jura in re aliend are 
sometimes called jura in re, and sometimes jura simply. As I 
have stated in my tables, the phrase jura in re is often used 
by modem Civilians as synonymous with jura in rem or do- 
minia in the largest acceptation ; that is, rights which avail 
against the world at large. But that is a misconception ot 
the meaning of the term as used by the Roman lawyers. 

* Droits riels ^ is ambiguous, as sometimes denoting jura 
in remy and sometimes jura in re (sensu stricto). This arises 
from the extension of jus in re to dominia^ and of jtis ad rem 
to ohligatio7ies or jura in 'personam. 

Difficulty: Where a thing is subject to a series of rights, 
— is subject to a series of vested rights (descendible perhaps 
from present vestees), or to contingent rights to determinate 
parties, existing or not. 

But the right of the occupant is not even inchoate. There 
is no specifically determinate party (existing or not) to take 
the right. It is nothing but a right that may accrue to 
everybody capable of taking, who may occupy. 

There are certain rights whose class it is not very easy to 
determine, such, for instance, as an advowson. It is a right 
not importing any right of user, but only of designating or 
naming the party who shall enjoy or exercise a certain right. 
But still it is njiis in rem ; for it may be disturbed by persons 
generally, and might be asserted by an action,’’^ It is like 
many rights to personal franchises. 


Quasre. Right of disposition without right of user. • 

Power of appointing without power of enjoying. See Blackstone, 
vol. iii. p. 243. 

If coupled with a right to enjoy the subject, a power of appoint- 
ment is in reality tantamount to a power of aliening, generally oi* 
partially. If of appointing to any object whatever absolutely, it 
renders the limited interest to which it is attached absolute 
property. 


•• Such is nowthe position in England 
of a judgment creditor who has sued 
out a writ of elegit, which has been re- 
turned and registered in pursuance of 
the statute 27 & 28 Viet. c. 112, ex- 
cept that he still requires the authority 
of the Court of Chancery before actually 


selling. — R. C. 

E. g. Against the ordinary, and 
against any person who mny have been 
collated tq the benehifb in derogation of 
the rights of the patron. — Bishop of 
Exeter et al. v. Marshall, March 3, 1868, 
L, R. 3 House of Lords App. 17. — R. C. 
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[Obsenre tibAt m right d disporiticii does not necessarily snppose 
^ ' ft right of user : And that an nnlimited right of aser by way of con- 
sumption, supposes no right of disposition. 

A limitation of user, as well as of disposition, is, however, neces- 
sarily supposed, wherever there is a vested right in another ; since 
the last would otherwise be nugatory]. — Marginal Note, 

A right to personal tithes, is not a servitude. So far as it amounts 
to jus m rem, it is a right without a specific subject : analogous to a 
right in a monopoly ; a right in an office ; a right to a toll ; a right to 
jurisdiction, etc. The right in each particular cfise to exact the tithe, 
i5 jus in personam arising from a quasi-contract ; like right to pos- 
session against a possessor bond fide. 

[Tithe is a Servitus combined with an obligation (s. s.) on the 
occupant : A right to a part of the produce of the subject adverstis 
qucmcnnqne, with an obligation on the actual occupant to set out, 
etc.— -il/ar<5ftVwiZ Note. Blackstone, vol. iii. p. 89.] 

Analogous also to the case of right in a servant; — my right 
against him is jus in personam ; but my right against the rest of the 
world, in rent. 

Queere. Whether prsedial tithe bo a servitude ? And, if so, 
whether real or personal ? It is attached to an office.** 


NOTE. 

ON THE LAND CONTRACTS OF THE MIDDLE AGES, AND THE ORIGIN OF 
THE WORD FEI7DUM, 

The tenure which, in the Latin of the 11th ceiitur} , assumed the name of 
Feudnm^ was modelled in part upon the tenure 1^'ecario (so called from 
preco hoonuse the grant was made on the petition of the tenant), and in part 
upon the Emphft.ensis of the later Koraan law. 

In the oightli and ninth centuries, and possibly still earlier {Marculfi 
Fonmdfpf apud Baluze), ;)rfrantMw found favour with the. lords (probably lay 
ns w’ell ns churchmen, although wo know most ab'uit the latter owing to the 
more caniful preservation of their documents), doubtless because it gave the 
tenant availing against all ejcejit the grantor (Dig. xliii. 26, *De 

precario ’ ), and gave a disseisor of the grantee no title at all. But it gave 
the heir of the grantee not even a poasesst^ry title. (Dig. ‘ De precario,’ 1. 12, 
§ 1. cf. /. 4, § 1.) 

Possibly for this lost reason, certainly in fact, the contractor Emphyteusis 
became commonly grafted upon the Pi'ocarium (Muratori, Antiq. Medi 
diss. xxxvi.). Emphyteusis had, moreover, the advantage, looking from 
the part of the lord, of imparting to the jwrsoual obligation annexed to the 
grant a character of greater legal weight than the mere promise or ofier con- 

“ Teind (or tithe in Scotland) is fhirfage, or the obligation upon all the 
ranked by Stair rfnd other Soi>t.oh legal tenants of lands within the thirl (or 
authorities amongst servitudes. Another servient district) to bring their grain to 
right in the law of Scotland, invariably be ground at the dominant mill. — R. C. 
clitwd amongst servitudes, is that of 
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tained in the prajar for the posaeasion pr^eario. It was also conveniently Lect. LI I 
elastic, * TaUs contractus quia inter veteres dubitabatur, et a quibusdani 
locatio, a quibusdam yenditio existimabatuT, lex Zenoniana lata est, qu» 
emphyteuseos contractus propriam statuit naturam, neque ad locationem 
neque ad yenditionem inclinantem, sed mis pactionihus fulviendatn,* (Inst, 
iii. 24, § 3.) 

Combining with the precarium the elastic form of the emphyteum^ it is 
easy to conceive how the contract so moulded was ready to incoi*porate 
whatever amongst local usages and tenures, German, French, or Celtic, would 
be likely to bring money into the exchequer of the lordly clients of the 
conveytmcers who adopted model. So far the explanation is simple. 

Although we should not imagine that these feudal lawyers had much origin- 
ality of invention, they may be credited with a certain combination of 
subtlety and learning, including some acquaintance with the Institutes and 
Imperial Constitutions of Justinian. 

But the appearance of the word fetidnm is more difficult to account for. 

Muratori {Antiq, Med, jEvt, yol. i. p. 576), with a critical judgment rare in 
his time (1734), denies that it occurs in any genuine document earlier than 
the eleventh century, and challenges proof to the contrary. Prw)f does not 
appear to have been forthcoming, and Robertson (Hist, of Charles V., Proofs, 
p. 209) mentions thaH a charter of King Robert of France (A.n. 1008) is the 
earliest deed in which he has met with the word feuehtm. It must, therefore, 
be latinised vernacular and not corrupted Latin, 

Much ingenuity has been spent upon accounting for this word. Stjveral 
have liit upon the idea of coiuiecting it with some root of which pecus^ 
pecuniCf &c., ore the Latin derivatives (Spelmon, G/oss. voce ‘ Feudura ; ' 

Robertson. Hist, of Charles F., Proofs, p. 209 ; Jamieson’s Scottish Diction 
rtry, voce ^feu;’ Guizot, Hist, of Civilisation). But they have atte?npted 
the connection tlirough Anglo-Saxon or Geniian roots, whicli have to en- 
counter the difficulties, 1st, of the late introduction of feus into lOngland ; 
and, 2ndly (the objection of Palgrave), that the German name for land of 
feudal te*ure is not any word akin tu feu, &c. but Dab Lkhkn. 

While looking for light upon the .subject, a friend has drawn my attention 
to the article, voce * h'io,’ in the Ktyniologieal Dictionary of Romance Lan- 
guages by Diez. ( Worterhuvh (h r romanmhen Sprachen^ von Friedricli 
Diez : Bonn, 1863; and transl. and ed. by Donkin. Ivondon; Williams and 
Xorgate, 1864.) I here give an ahstnict : — 

Fio, Ital. Provencal, old Catalan, fhit (hence old Portiig. FKu) : French 
FIEF (from the old Fii:u), [German translation, Lehngut, Lehn^ins] : verb, 

French fieffkr (from the old ftever), Provencal affefar [zu Leben geben]. 

The Romance words immediately accord with the Lombardian Fiu in 
FADERFIT7-M [viiterliclies Gut], tlie old High German FJTiu, FEIIU [Vieh], the 
Gothic FAIHU [Vermdgen], the old Friesland fia in both senses [Vieh and 
Vennbgen. Here Donkin suggests pecusy and I may add pe.cunia\. The ii 
was dropped, the short E in pehu became the diphthong lE (as the Provencal 
mieu, from the Latin mem)y and the Provencal u shaiqienod into the French 
p (as the French jurp from Proven 9 al jtjdeu), which f also strongly asserts 
itself in fieffer (comp, ensuifer and ensitiver). In the Sicil., feou (as 
usual) substitutes g for H. From nu, feu, came an important word of 
middle-age Lathi, which appeared about the ninth century in the form 
FBUJDUX, FBOBUic, the D being inserted for euplyny, as incAWCo for laico, 

&c.’ 

This seems conclusive. It avoids the objection of Palgrave, and, more- 
over, it accords with certain historical indications of the system having been 
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inattired amongst Longobard law^n. (Spelman, vi w/pra ; Erskine, 

^ the Law of ScotUmdy h, ii. tit. iii. § C.) It also accounts for all the 
eet of words, Fief, Feoftment, Feu, Infeft, and Fee. 

There remains, however, still a word to say about Emphyteum, The idea 
of its identity with feu^flo, &c., is not merely the invention of our own age. 
It belongs to the period of transformation itself, and possibly tended in some 
measure to aid the assimilating power of the contract so moulded by these 
mediaeval lawyers. 

I will cite a curious example from the collection of Muratori, to which I 
have referred. {Antiq, Med. voL i. p. 15.) The descriptive heading 
given by him is ‘ Oharta permutalioiiis inter In^nem Episcopum Mutinen- 
sem et Bonifacium Ducem et Marchionem Tusciae atque Kechildam ejus 
uxorem in qua coujuges Episcopo donant Oa.stra et Curtes Bajoaricc et 
Fossati Regis, lipiscopus vero eis concedit in eraphiteusim Castra et Curtes 
Clagnani et Saviuiaiia. Anno 10»‘W/ The conveyance on the part of the 
bishop after mentioning the parcels, and the destination to the duke and 
wife and the survivor and the heir.s of their bodies, proceeds as follows ; — 
* habendum tradidi tf/ryMc KNFioruEOAKiA 

The witnesses 1(» the bishop's signature are two lawyers, one described 
as legem viventia Longobardonwif and the other as legem viventis Romann. 
Doubtless these lawyers luul settled the draft, and between them coined, or 
borrowed from others of their craft, the strange word enfiotiikcaria. The 
word speaks for itself of the association in the minds of the authors. 

It only remained to systematimi the conHequence.s of tliis threefold com- 
bination viz. the precariumy the emphyteumSj and tlie various incorporated 
tenures. This was a task exactly suited to the capacities of these raediieval 
lawyers, Loiigobard and others, and by the time of the appearance of the libn 
/<!M<io?‘a7rt~(whetlier in the twelfth century or later) — that had been fairly 
accomplished. The traces of all three sources long remained in the feudal 
law. The necessity of new investiture of the heir was a consequence of the 
precariumj the forfeiture ob non solufum canonefti, of the emphyteusis^ the 
fealty, homage, &c., of the particular usages of the various societies who 
adopted the contract. — R. 0. 


LECTUEE LIII. 

ON PRESENT OR VESTED, AND FUTURE OR CONTINGENT RIGHTS. 

In this evening’s discourse, I shall consider the distinction 
between vested and contingent rights. 

In order to the existence of a right, the two following 
(amongst other) essentials must concur ; — 1st. A determi- 
nate person or persons, presently existing, in whom the right 
resides. 2ndty. That tjhe title, mode of acquisition, or inves- 
titive fact, to which the law annexes the right, be presently 
consummate or complete. 
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Hence it follows, that the epithet ‘present ’ or ‘vested/ as Lrct, liii 
applied to a right, is superfluous or tautological. Every right, ' ' 

properly so called, is of necessity present or vested : that is 
to say, it presently resides in, or is presently vested in, a 
present and determinate party, through the title, or investi- 
tive fact, to which the law annexes it as a legal conse- 
quence or efiect. 

When we oppose a vested or present, to a future or con- 
tingent right, we are fiot, I apprehend, opposing a right of 
one class to a right of another class, but we are rather op- 
posing a right to the chance or possibility of a right. Ac- 
cordingly, the contingent right of the apparent or presump- 
tive heir to rights which the party presently entitled may 
alien from him, is frequently styled, not a right, but spes 
successionis : that is to say, the chance or possibility that 
the heir, who has not presently a right, may hereafter acquire 
one. And, generally, a contingent right is frequently styled 
‘ spes ; spes incerta ; Hoffnungsrecht ’ or hope-right : a present 
chance, or a pre^Qwi passihility, that a right may hereafter arise, 
and may vest in a person in being, or hereafter to be. When, 
then, in compliance with custom, I use the expressions ‘ vested 
and contingent rights,’ I am not opposing rights of a class to 
rights of another class, but rights to chances or possibilities of 
rights. 

And here I would advert to a meaning, frequently an- 
nexed to the expression ^vested rights,^ which is mentioned 
in Mr. Lewis’s^® treatise ‘ On the Use and Abuse of Political 
Terms.’ 

When it is said that the legislature ought not to deprive 
parties of their ‘ vested rights,’ all that is meant is this : 
that the rights styled ‘ vested ’ are sacred or inviolable, or are 
such as the parties ought not to be deprived of by the legis- 
lature. Like a thousand other propositions, which sound 
speciously to the ear, it is either purely identical and tells 
us nothing, or begs the question in issue. 

If it mean that there are no cases in which the rights of 
parties are not to yield to considerations of expediency, the 
proposition is manifestly false, and conflicts with the practice 
of every legislature on earth. In every case, for example, 
in which a road or canal is run by authority of parliament 
through the lands of private persons, the rights, or vested 
rights, of the private owners are partially aboMshed by the 
legislature. They are compelled to yield up a portion of 

** Since Sir Geoige Cornewull Lewis. He was a memb<*r ot Aastin’s class. 
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lager. ^ni thek rights of exclusion, and to receive cosspensation agree- 
aWy to the provisions of the Act. 

When the expression ‘vested right ^ is used on such 
occasions, it means ono or another of two things: — 1st, 
That the right in qaestion oughA not to be interfered with 
by 13ie legislature ; which (as I have remarked already) begs 
the question at issue ; or, 2ndly, That, in interfering with 
rights, the legislature ought to tread with the greatest pos- 
sible caution, and ought not to abolish them without a great 
and manifest preponderance of geneiai utility. And, it may 
be added, the proposition, as thus understood, is just as 
applicable to eordingent rights, or to chances or possibilities 
of rights, as to vested rights, or rights properly so called. 
To deprive a man of an expectancy, without a manifest pre- 
ponderance of general utility, were just as pernicious as to 
deprive him of a right without the same reason to justify the 
measure. 

Mr. Lewis has suggested that this use of the expression 
‘ vested rights ^ might be borrowed from the cases^in which, 
under certain rights, considerable capital has been invested 
or embarked by parties, and the privation of the right would 
be followed by great disappointment. And this phrase, I 
think, is usually employed emphatically to cases in which the 
abolition of the right would’ be followed by an extraordinary 
degree of disappouitment. 

Before I proceed to contingent rights, or to chances or 
possibilities of rights, I must remark that vested rights or 
rights properly so called, are divisible into two classes : — 
Ist. Present or vested rights which are coupled with a pre- 
sent right to enjoyment or exercise: 2ndly. Present or vested 
rights which are not coupled with a* right to present enjoy- 
ment or* exercise. 

For example : If I am absolute* owner of land or a mov- 
able, not subject to a right in another of limited duration, 
I have not only a present right to or in the subject, but 
also a right to the present possession of it : that is to say, 
a present right to enjoy or exercise* my present right of 
ownership. 

But if the subject be let to another, I have a present right 
of ownership without a present right to exercise my right 
of ownership : I have merely a reversion, expectant on the 
determinatidh of the lease, and which, till the lease deter- 
mine, cannot take effect in possession. 

Or if a legacy be given to an in&nt, but with a direction 
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in fclie will that the legacy shall not be paid to him tilt he Lbct.liu 
come of age, he has a present or perfect right to the legacy, ^ 
although he cannot touch it before he shall become adult. 

For if he should die before he come of age, the legacy 
would not lapse, (or the gift would not be inoperative,) but 
the legacy would pass to the successors of the legatee, and 
not to those of the testator. It is not a gift conditiomd to 
take effect in case the infant shall come of age, but an a6- 
solute gift with a direction suspending the payment to him 
until he shall come of age. If he should die before he come 
of age, his successors would be entitled to present payment, 
as well as to a present right in the subject of the bequest.®^ 

A right, therefore, may be present or vested, although the 
right to enjoy it, or exercise it, be contingent or uncertain. 

Or, in other words, a present and certain right to possession 
is not of the essence of a present and certain right. 

For example : In the case of the legacy, to which I have 
just adverted, it is presently uncertain whether the infant 
will ever be entitled to the payment: but still he has a pre- 
sent right to the subject of the bequest, inasmuch as the 
right would pass to his successors though he himself were to 
die before the period fixed for payment. 

Again : In every case of a vested right, expectant on the 
determination of a preceding right, the right of the ex- 
pectant to possession or enjoyment is necessarily uncertain. 

For, though he has a present or perfect right, to take effect 
in possession on the determination of the preceding right, he 
may die himself (or even die without representatives capable 
of enjoying the expectancy), before the preceding right shall 
come to an end. Of this sort is every vested remainder for 
life, or in tail. The remainder-man for life may die, or the 
remainder-man in tail may die without issue in tail^”’”^ before 
the remainder has taken effect in possession. 

The distinction which I have tried to explain ought to be 
carefully marked. For it is often supposed, even by writers 
who commonly perceive the distinction between vested and 
contingent rights, that a right to present enjoyment is of 
the essence of a present right : or, what comes to the same 
thing, that a right of which the enjoyment or exercise is 
uncertain is necessarily an uncertain or contingent right. 


** Blackstone, vol. ii. p. 613. a disentailing d#*e(l (ojj according to the 

“ And it should, perhaps, be dddcd, old forms, of suffering a recovery). — . 
without having (by attaining twenty- R. C. 
one) acquired the capacity of executing 
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l^cc!T. tilTI [Examples : — ^Blacksioce, toI. ii. p. 163. ^ Of estates in poisesiim 

' wlmreby a present interest passes to and resides in tbe tenant, not de- 
pending on any snbsequent oircninstance or contingency, &c.* as if a 
right not in possession might not be coupled with a present interest.] 

I have said already, that in order to the existence of a 
right, what present right, or in order to the existence of a right properly 
so called, the two following (amongst other) essentials, must 
concur: — Ist. A determinate person or persons, presently 
existing, in whom the right resides, or in whom it is vested. 
2ndly. That the title, mode of acquisition, or causa, to which 
the right is annexed as a legal consequence or effect, be 
presently consummate or complete. 

Hence it follows, that a right is contingent in either of 
the following cases : — 


Ist. The right is contingent, if the person to whom it is 
destined or determined (or in whom it is to reside or vest), 
be not presently existing. In this case it is supposed that 
the events constituting the title whereon the right is to arise 
have already happened wholly or in part : but that thougli 
the fitle be presently consummate, the right nevertheless is 
presently contingent, inasmuch as the person to whom it is 
determined may never exist to take it. 


2ndly. The right is contingent, if the person to whom it 
is determined be presently existing, but the title, or mode of 
acquisition, whereon it is to vest in that person, be not pre- 
sently consummate, and never may be. 

In this last case, it is necessarily supposed that the title 
is complex (or consists of two or more successive events) : 
that one or more of those events has already happened : but 
that one or more of those events has not yet happened, and 
may never happen. 

For ipxainple : If land be now given by deed or will to 
A for his life, and after A’s death to the eldest son (now 


unborn) of B, in tail or in fee, the right which is deter- 
mined by the gift to the unborn son of B is continc^ent. 
By the gift itself the title is presently complete : for if B 
had now a son, the estate in tail or in fee would now be 
vested in him, although his right to possession, or to the 
enjoyment or exercise of his right, would not be^n till after 
the determination of A's estate for life. But though the 
title is presently consummate, the right nevertheless is pre- 
sently contingent : for it is presently uncertain whether B 
will have a son, and whether the person to whom the right 
is determined will ever exist. 
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Again : If land be given to A for bis life, and, in case B Lkct. liii 
(a person now existing) shall survive A, to B in fee, the ^ 

right which is determined by the gift to B and his heirs 
general, is presently a contingent right. For though the 
person to whom it is determined is now in existence and 
capable of taking it, the title, or mode of acquisition, whereon 
the right is to arise, is presently inchoate only, and perhaps 
will never be consummate. By the gift to B, in case he 
shall survive A, a part only of the complex title has pre- 
sently happened. Before it can be consummate, and the 
right determined to B can vest or come into existence, A 
must die, leaving B surviving him: which event, forming 
a part of the entire complex title, has not yet occurred : and 
possibly may never occur.®® 

Wherever, therefore, the person to whom the right is 
determined is not presently in being, or wherever the title 
is presently inchoate, and its consummation is presently un- 
certain, the right is contingent : that is to say, there is not 
properly a right (residing, as a right must do, in a present 
person or persons), but a present chance or possihility that 
a right may arise hereafter, and may reside in the person 
or persons, existing or to exist, to whom it is determined or 
destined. 

The two grounds of uncertainty to which I now have 
adverted may happen to exist together in one and the same 
case : that is to say, the person to whom the right is de- 
termined may not be yet in being, and the title determining 
the right to the person may yet be merely inchoate, and 
its consummation contingent. Insomuch that the right would 
be presently contingent, although the party were presently 
existing. 

For example : If an estate were given to the eldest son 
of B (B having presently no son), on condition of B or his 
son doing some given act, the right would be contingent in 
two ways. For it is uncertain whether the person to whom 
the right is determined will ever exist. And though the 
person presently existed, the deed or performance, which is 
a part of the entire title, would be contingent. Until B have 
a son, and B or his son do the given act, there is no right 
properly so called, but a mere chance or possibility that a 
right may arise and vest in a given party. 

As a further example of contingent; rights, 5 may mention 


•« Blackstone, voL ii. pp. 160, 170. 
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the ipes iucoessionii which resides in the presun^ptive or 
“ apparent heir : meaning, for the present, bj the heir,, the 
person who takes from the domimiSy or absolute owner, in the 
way of succession ah iniestato}'^ 

Strictly speaking, the apparent or presnthptive heir is 
not heir. For nemo est hares viventis. In order to the 
existence of the relation between the predecessor and the 
successor, the predecessor, in the case of heirship, must have 
died : that is to say, must have died physically, or must have 
died civilly. By the apparent heir, we mean the person who 
would be heir presently if the party, to whom he is heir ap- 
parent, presently died intestate. By the presumptive heir, 
we mean the person who would be heir presently, if the 
party presently died intestate, and no person entitled to 
take as heir in preference to the presumptive heir came into 
existence before the decease. 

Now it is manifest that the right of the apparent heir 
is a contingent or uncertain right. Before he can acquire as 
heir properly so called, he must not only survive the party 
to whom he is heir apparent, but that party must die in- 
testate ; and, in case the subject of the uncertain succession 
be some single right, and not the university or aggregate of 
the party’s rights, that party must also die without having 
aliened the right in his lifetime. 

The right of the presumptive heir is more uncertain still. 
For before he can acquire as heir properly so called, the 
party to whom he is heir presumptive must die in his own 
lifetime ; the party also must die intestate, or intestate and 
without having aliened the right by act inter vivos; and no 
party entitled to the heritage in preference to the presump- 
tive heir must come into being, between the time present and 
the happening of all those other contingencies. 

Such is the influence of words over the understanding, 
that I thought, at first, the right in question was not a con- 
tingent right : that it was a present or vested right liable to 
end on certain contingencies ; that is to say, the death of 
the so-called heir before the decease of the party to whom he 
is presently heir (apparent or presumptive) ; alienation by 
the party in the way of will or otherwise ; and so on. 


But this difficulty arose from the name which is impro- 
perly given to the apparent or presumptive heir. In truth 
he is not heir ; for est hoeres, viventis. He is merely 


Blackfitone, vol. iii. p. 224. Mnokeldey, vol. i. p. 217. Muhl. vol. i. p. 146, 
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the person who will be heir in case certain contingencies 
shalhconspire to cast the heritage upon him. He has not a 
present or perfect right ; but he has merely an inchoate right 
which way ^co^e consummate, in case certain facts necessary 
to the completion of his rights shall arise hereafter in his 
favour. And, accordingly, his so-called right is commonly 
called stcccessionis : that is to say, not a rights but a chance 
or possibility that he may acquire a right. 

The test, then, of it vested right (or of a right as opposed 
to a contingent right, or to the chance ov j^ossihility of a right) 
is, I apprehend, this : — 

If the right be perfectly acquired, or if the whole series of 
facts necessary to its existence have already happened, the 
right is ^present or vested^ or (in other words ) is a right. 

If the right be not perfectly acquired, or if that whole 
series of facts be presently incomplete and may never become 
consummate, the right is contingent or uncertain, or is rather 
a chance or jtossihiliig that a right may hereafter arise. 

And in order to the perfect acquisition of the right, or to 
the completion of the series of facts wdiereon the riglit arises, 
two things must conspire. 

1st. The title to wliicli it is annexed must be consummate: 
that is to say, the fact (or the whole series of facts), consti- 
tuting the title, must have happened already. 

2iidly. The person to whom it is determined by the title 
must have come into (*xisteiice, and must actually be entitled 
to the right, or (if he have died, and the riglit be transmis- 
sible) must have transmitted it to his own successors. 

If the title be not consummate, or if part of it consist of a 
contingency or of a ftict which may never happen, the right 
is presently contingent. And though the title be consummate, 
the right also is presently contingent, in case the title deter- 
mine it to a person who is not yet in existence. For, to the 
being of a perfect right, the existence of a person in whom it 
resides is not less requisite, than the consummation of the 
title by which the right is vested in him. 

I apprehend that a right is contingent, in case the title be 
incomplete and may never become consummate, although the 
completion of the title depend upon the will of a present party 
to whom the title determines the right. This, for example, 
is the case, in the Roman Law, w^here a party dies intestate, 
but the heritage is not ca5t on the apparent or j^resumptive 
heir ipso jure: that is to say, where the heir, in order to the 
completion of his title, or in order that he may become heir 

VOL. II. B 


893 

Lsct. LIH 



894 

Lbct. LIII 


Law : Puff dm and Subjects. 

perfecfljr and must odire hBreditatem, or accept the 
heritage^ 

Until he accept the heritage, he has a right deferred or 
proffered by the law {jus delatvm), but he has not a right 
fully acquired (jus acquisitum ) : so that if he repudiate the 
inheritance, it passes over to a party who takes as heir to the 
intestate, and not through the party to whom the heirship 
has been merely proffered. In this case, the party who has 
jus delatum has merely a contingefit right, although the 
happening of the contingency necessary to the consummation 
of his title, depends upon his own will. 

The same may be said of the right of the heir (according 
to the law of England), who has not completed his title, upon 
the death of the ancestor, by doing some act which amounts 
to seisin: that is to say, taking possession (physically or 
constructively) of the land which has descended from the 
ancestor. The ancestor being dead, intestate and without 
otherwise aliening, the heir has jus delatum (to borrow the 
language of the Eoman Law), which he may turn into jus 
acquisitum by an act of his own ; that is to sat, by taking 
seisin or possession of the siibject. But, until he fully acquire 
by seisin or possession, he has not a present or vested, but 
merely a contingent, right. Insomuch that if he die before 
seisin, the land will not descend through him, but will descend 
to some party who acquires as immediate successor to the 
predeceased ancestor.®® 

The same may be said of parties who are entitled to probate 
or to take out letters of administration. By virtue of the 
will, or of the relation wherein they stand to the deceased, 
they have jus delatum: which, by proving the will, or by 
taking out administration, they may convert into^'its acgui- 
sitvm. *But they are not ipso jure representatives of the 
deceased; and must do a contingent act, depending on 
their own will, before their inchoate right can become con- 
summate. 

If, then, a right be determined to a party who may never 
come into existence, or if the title be incomplete, and may 
never be consummate, the right is contingent : that is to say, 
it is presently uncertain whether the right will ever arise. 


•• Under th^rules of suoceswon no^r 
obtaining: (under the Acts 3P & 4 Will. 
IV. c. 106 and 22 & 23 Viet. c. 35 § 19, 
20), the question who was * the person 
last seised’ has become of no import* 


anee^; the descent being traced from the 
last purchaser (or person who acquired 
right otherwise than by title of descent). 
-K. C. 
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And this is the onlj ma>rk of a contingent right which I haye 
been able to discover. 

Mr. Fearne, in his beautiful essay * On Contingent Re- 
mainders and Executory Devises,’ lays down the following, 
as the invariable test by which a vested remainder is dis- 
tinguished from a contingent one. ‘ It is not the uncertainty 
of ever taking effect in possession, that makes a remainder 
contingent. The present capacity of taking effect iii posses- 
sion, if the possession were now to become vacant, and 
not the certainty that the possession will become vacant 
before the estate limited in remainder determines, univer- 
sally distinguishes a vested remainder from one that is con- 
tingent.’ ** 

Now I cannot help thinking that this test of a vested re- 
mainder is fallacious. 

For we may imagine a continge/nt remainder which is pre- 
sently capable of taking effect in possession, in case the 
preceding estate were presently to end. 

For example : If land be given to A for life, and, in case B 
survive A, to B in fee, B has a contingent remainder; For it 
is uncertain whether B will survive A. And yet the estate 
of B, so long as B lives, is presently capable of taking effect 
in possession, in case A’s estate presently determined.®® For 
if A were now to die, leaving B him surviving, B’s estate 
would not only become vested by the happening of the given 
contingency, but by the happening of the same event would 
also take effect in possession : that is to say, B would become 
entitled to a present or perfect right coupled with a right to 
present enjoyment or exercise. 

The present capacity of taking effect in possession, if the 
possession were now to become vacant, will not then distin- 
guish a vested from a contingent remainder ; inasmuch as 
there are contingent as well as vested remainders to which 
that same capacity is incident. 

But whether Mr. Fearne’s test be or be not a test of a 
vested remainder^ it certainly will not distinguish vested 


Fearne, p. 216. 

•• Only if A's estate determined hy 
death. But if A’s estate determined by 
forfeiture in his lifetime, B also living, 
B’s estate could not immediatel|r take 
effect in possession, because the contin- 
gency would not have determined. So 
that Mr. Fearne’s rule (which, of course, 
is meant to apply only to the estates 


known to English law) holds good in 
this instance. 1 have little doubt that 
the author, could he have revised this 
lecture, would have restricted his criti- 
cism of ^r. Fearne <t> the observation 
that his rule applies only to the techni- 
calities of English law, and expresses no 
principle applicable to general jurispru- 
^dence. — R. C. 
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hKCT, iJii rights generally from contingent rights generally. For, by 
* our own law, and other systems of law, there are numberless 
present rights, and numberless contingent or uncertain rights, 
which are not vested or contingent remainders, and have little 
-or no resemblance to them. 

In the case, for example, of a specific legacy given to an 
infant absolutely, but with a direction that the payment shall 
be deferred till the infant come of a^e, the test can hare no 
application. There, the right of the legatee is a present 
right, and cannot take effect in possession till he come of 
age. But there can be no question about its present ca- 
pacity of taking effect in possession. For there is no pre- 
ceding interest on which it is expectant, and on the deter- 
mination of which the enjoyment is to commence. The 
absolute ownership is now in the infant, and yet the infant 
cannot enjoy until the arrival of the period fixed by the 
will. 

The only marks of a contingent right which I have been 
able to discover are those which I have endeavoured to 
explaii . 

1st. Although the facts constituting the title have all 
of them happened (or, more briefly, although the title 
be consummate), the right is a contingent or uncertain right, 
if it be determined to a party who may never come into 
existence. 

2ndly. Although that party be in existence, the right 
nevertheless is a contingent right, if the title be not consum- 
mate, and may never be completed. 

And hero I would remark, that a contingent right, or a 
chance or a possibility of a right, may be transmissible to the 
lieirs or representatives of the party io whom the right is 
determined. It may, indeed, happen that the existence of 
the party, at a given time, may be the very contingency, or 
parcel of the very conlingency, on which the right is to arise. 
And, on that supposition, if the parly die before the given 
time, the contingent right can never vest, and there is no 
possibility fruusmittn^ihlr to his representatives. 

For exam])le ; If land be given to A for life, and in case B 
survive A, to B and his lieirs, if B die before A, the contin- 
gent right can never vest. 

But if thq existence of the party at a given time be not 
parcel of the contingenc}^ the contingent right (if it be cal- 
culated to endure beyond the party’s life) may devolve to his 
representatives. 
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For example : If land be given to A for life, and, in case Lkct. liii 
C survive A, to B and bis heirs, B has a contingent right ' 
transmissible to his representatives. The contingency on 
which the right is to arise is the death of A, leaving C sur- 
viving. And if B die before the contingency happens, the 
chance or possibility still exists, and may pass from B himself 
to the heirs or representatives of B. 

• 

I thought at first that there were cases in which a right is Xo rights 
future and yet not contingent, but in all those cases the 
right is present, and only the time of enjoyment is future. 

For example, by what is falsely called an executory devise, tingniV. 
an estate is given in futnro on the happening of an event 
which is certain. A party devises land to trustees for a 
given number of years for certain purposes, and from and 
after (say) twenty years to A and his heirs. The right which 
is to take efiect in possession after twenty years is not con- 
tingent, for the twenty years will certainly expire, and the 
right will certainly go to A and his heirs after that period. 

Or if I devise land to A and his heirs after twenty years, 
leaving it to my own representatives till that time, the right 
of A and his heirs has nothing of the properties of a con- 
tingent right, except that it is to take efiect in futuro. It is 
a present riglit, of which the enjoyment is presently post- 
poned. It is something analogous to a vested remainder. 

When an estate is granted to one person for life or years, 
with remainder to another, the remainder is a vested remain- 
der, though the enjoyment is postponed to the lapse of the 
period. It is not a right to come into existence at the end 
of the period, but a present right, then to take effect in 
possession. ^ 


There are two senses wherein a right may be stylfed 
tingent : one of which senses is large and vague ; the otheiv 
more strict and definite. 

In the large and vague sense, any right to which annf 
body (now in being or hereafter to be) may any how become 
entitled, is a contingent right.* It is possible, for example, 
that I or you, or any body now in being or hereafter to be, 
may become owner or jgroprietor of A’s house, or, more 
generally still, of any house whatever. * 

But when we oppose a contingent right to a 'present or 
vested right, we commonly mean by a ‘ contingent right ^ a 
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Lkot. liii specifically determined right : and we commonly mean more- 
' over that the right is inchoate, althongh the right is not 
consummate, and although its consummation be uncertain. 
A contingent right is a determinate right of which the title 
is inchoate, or an indeterminate right of which the title is 
not even inchoate (unless in so far as capacity to take be a 
commencement). 

The contingent rights which are subjects of legal rules, 
are those which are inchoate: i.e. the title to which has 
begun, although (being a complex title, or consisting of 
several incidents) it is not consummate, and never may be : 
i.e. some of the incidents necessary to complete it have not 
happened. 

The right also must be determinate: i.e. the inchoate 
title must not consist in a mere general capacity to take 
rights, or rights of a given class : e.g. The right of the pre- 
sumptive or apparent heir is a contingent right determinate 
and inchoate. 

The mere capacity of t^^king an estate in fee simple is not 
a title to any determinate right. 

The mere capacity of husband is also distinguishable from 
that of heir. It is a capacity to take his share of any rights 
to which the wife may become entitled. But that of the heir 
is an inchoate and determinate right : i.e. the party stands 
in a relation to the deceased which forms part of the title, 
and the right itself is a right to a given res singula or to a 
given universitas. 

Sometimes, however, we speak of contingent rights in the 
larger and vaguer meaning. For example : The contingent 
rights embraced by the spes successionisy are any contin- 
gent rights to which the heir will become entitled on the 
death of the predecessor. Again, there is a provision in 
the Eoman Law by which a party may mortgage all his 
future acquisitions; all of which are in that case treated 
as contingent rights, though of course many of them are 
not specifically determined to him at the time of the mort- 
gage. 

In considering the distinction between present and con- 
tingent rights, I have considered it as abstracted from all 
the peculiarities of the English Law. To expound the 
distinction concrete in those peculiarities, with vested 
remainders, contingent remainders, executory devises, con- 
ditional limitations, etc., and all these implicated with 
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distinctions betv^een law and equity, and real and personal Lbct.lui 
property, would take volumes. ^ ' 

Many of these distinctions are perfectly arbitrary, being 
dependent on peculiarities of tenure now exploded ; on feofiF- 
ment, for example, and livery of seisin. There is no part of 
the field of law where the possibility of pruning it down 
within a much smaller compass may be more triumphantly 
shewn. There is no case in which so little is accomplished 
by such complex machifiery. 

In treating of vested and contingent rights, I have con- 
fined my remarks to jura in rem^ or to rights which avail 
against the world at large. But distinctions resembling 
those to which I have just adverted also obtain between 


rights of the opposite class. 

Every jus in persmiam, or which avails exclusively against 
a person or persons determinate, is a right to an act or for- 
bearance. But the act to be done, or the forbearance to be 


observed, may be to be done, or to be observed, either cer- 
tainly, or on the happening of a given contingency. If it 
be to be done certainly, the right may be deemed vested. If 
it be to be done on a condition, or on the happening of a 


contingency, the right may be deemed contingent. 

And if it be to be done certainly, it may be to be done 
presently (or on the demand of the obligee), or it may be to 
be done at a determinate future time. In the first of which 


cases, the right may be deemed a present right, coupled 
with a right to immediate fulfilment. And in the last of 


which cases, the right may be deemed a present right, of 
which the fulfilment is presently postponed. 

A right (vested or contingent) may be liable to end before Rights aub- 
the lapse of its possible duration. Stin-*' 

First, as to vested rights. • genc^ , or 

(a. 1.) Where the right is a right of limited and defined J^(3'uti*ve. 
possible duration, it may be made liable to end, on happen- 
ing of a given contingent event, before the lapse of the 
defined period for which it is calculated to endure. (See 
Blackstone, vol. ii. p. 143.) 

(a. 2.) Where the right is aright of limited but indefinite 
possible duration, it may be made to end, on happening of a 
given contingent event, before happening of certain facts up 
to which it is calculated to endure. (See Blackstone, vol. iL 
p. 121.) • • • 

(b.) Where the right is a right of unlimited duration, it 
also may be made to end, on the happening of a contingent 


V 
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Lvxrr.Llil event, before the lapse of its possible duration: i.e. to end 
^ on (mother given contingency before the contingent failure of 
the line of successors to whom it is capable of devolving, etc. 
(See Blackstone, vol. ii. p. 154.) 

Secondly, as to contingent rights. 

What has been said of a vested, is applicable (with a few 
modifications) to a contingent right. For it may be made 
liable to end {if it should ever vest)) on a given contingency 
before the laps(^ of its possible duration.®* 

I shall here remark on the meaning of the term condition. 
Taken as it is generally used, it is nearly synonymous with 
contingency. It is any uncertain event or contingency on 
which a right is to commence or to cease. More especially 
it means some act or forbearance depending on the will of 
a given party, and to be done or forborne by him as a means 
of acquiring a given right. I am entitled in a condition, if 
I shall become entitled on my doing or forbearing something 
which depends on my own pleasure. This is a very common 
use of the term in ordinary language, but I do not find it 
thus restricted in any law book, unless the expression to 
fulfil a condition be an exception. 

In the older Roman law there is scarcely anything to be 
met with about contingent rights. There is scarcely any 
instance of a disposition suspending the exercise of any 
right, or by which a right is carried over on a contingency, 
or is to commence on a contingency. Every disposition on 
which depends a right to take effect at a future time, seems 
to have been forbidden absolutely. It was the pnetorian 
law which afterwards introduced substitutions or entails. 


Notes. 

The fideucommimi and trust-substitutions of Roman Lawyers are 
placed with inheritances : for, with them, contingent interests were 
created by will. Even, therefore, where the subject was a res singula^ 
it was considered after testaments. 

Contingent interests not allowable by strict Roman Law.^^ 


•* Blnckstone, vol. ii. ch. 10. 152. toI. ii. p. 463. 
Huhlenbruch.ToI. i.p. 209. Mackoldey, p. 61, voL i. on/^. 



Of Titles.^ 

IHsposlUons it^pendlng vesting^ and preventing alienation. 

In the case of usue^ etc., there was no remainder over to a third 
party (still less an uncertain party on an uncertain event), but a 
mere reversion in the grantor descendible to his heirs. 

[Gaii Comm. ii. § 179 to § 274.] 

Conditional fees and estates tail to be ranked with substitutions, 
fidei-commissa, etc. To rank them with inheritances (i.e. with 
rights which devolve agreeably to law in default of a disposition), 
leads to nothing but confi^ion. Such an inheritance or feo ought 
to be considered as a series of life-interests. The language resembles 
that of the Roman Fid oi- comm issa, (See Mackeldey.) 

Various means of limiting inalienability: In the Roman Law, 
directly; In the English, by fictions. (Blackstone, vol. ii. p. 110.) 


LECTURE LIV. 

ON TITLES, MODES OP ACQUISITION, OR INVESTITIVE AND 
DIVESTITIVE FACTS. 

I HAVE considered primary rights in rem^ as existing per 
fte, or as not combined with rights in personam^ from various 
aspects. 

I first considered the rights in question as distinguished 
by differences between their respective subjects, or between 
the aspects of the forbearances which are respectively their 
objects. Addressing myself particularly to such of the rights 
in question as are rights in or over specifically determined 
things, I then considered the rights in question as distin- 
guished by differences between the degrees wh^ein the 
entitled persons may use or deal with the subjects. In 
other words, I considered the distinction between property 
or dominion (meaning by property or dominion, any right of 
the class in question which gives to the party entitled an 
indefinite power of using or dealing with the subject), and 
servitus or easement. 

I next considered the rights in question as distinguished 
by differences between their durations or between the quan- 
tities of time during which they are calculated to last. 

Having considered tfie rights in question asMistinguished 
by differences between the degrees wherein the entitled 
persons may use or deal with the subjects, and having 
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hm. uy considered the lights in question as distinguished by dif- 
ferences between their durations, Z next adverted to a 
distinction which I found it impossible to explain, until I had 
treated of the two distinctions to which I have now adverted : 
namely, the distinction between jtM in re proprid, absolute 
property^ property pre-eminently so called, or dominion 
sensu strictOy and those various fractions of absolute property 
which are comprised by the generic expression in re aliend. 
— As I endeavoured to shew, the distinction between jus in 
re propridy or absolute property, and jus in re aliend^ does not 
quadrate with the two distinctions to which I have now 
adverted : namely, the distinction between rights in rem in 
respect of differences between the powers of user severally 
annexed to them, and the distinction between rights in rem 
in respect of differences between their several durations : 
for though absolute property is a right of unlimited duration 
and a right accompanied by a power of indefinite user, cer- 
tain rights in re aliend (as that, for example, of the em- 
phyteuta^ or that of the tenant in fee simple), are also 
rights * f unlimited duration, and are accompanied with 
a power of user which is not susceptible of exact circum- 
scription. 

I lastly considered the rights in question in so far as they 
are distinguishable into vested and contingent: that is to 
say, into rights and chances or possibilities of rights. 

And considering the rights in question as being vested or 
present, as being perfectly acquired, or as being rights, I 
distinguished such as are vested and are accompanied with 
a right to present enjoyment or exercise, from such as are 
also vested but are not accompanied with a right to present 
enjoyment or exercise. 

« 

Introdud- Having considered the rights in question from the various 
tion to the aspects now enumerated, I proceed to consider them in respect 
tion of of their titles : meaning by their titles, the facts or events of 
which they are legal consequences (or on which, by the 
and dispositions of the law, they arise or come into being), and 
Mtve acts. facts or events on which, by the dispositions of the 

law, they terminate or are extinguished. 

In considering titles, or investitive and divestitive facts, 
I shall address myself particularly to titles as engendering or 
extinguishing rights in rem consideited per se : that is to say, 
as not combined with rights in personam. 

Titles as engendering or extinguishing rights in personamj 
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and as engendering combinations (simple or complex) of Lect. liv 
rights in rem and rights in personarriy I shall discuss particu- ' " 

larly hereafter. 

Title by succession ab intestato^ and by succession ex 
testamentOy I shall also pass over for the present ; even in 
respect of the cases (as, for example, a specific legacy) wherein 
it engenders a singular or particular right availing against 
the world at large. For the acquisition of a particular right 
(or of a res singula) T)y descent or testament, cannot be 
explained conveniently, unless acquisition by descent or 
testament of the university or aggregate of the intestate’s or 
testator’s rights be also explained at the same time. 

Being engaged with the consideration of the Law of 
Things, I shall also for the present postpone the considera- 
tion of titles, in so far as they engender or extinguish status 
or conditions, and in so far as they are in any way implicated 
with status or conditions. 

Being engaged with the consideration of primary rights 
and duties, I shall also postpone delicts considered as titles, 
wdth the titles which arise from delicts in the way of conse- 
quences, till I come to treat of the rights and duties which I 
style sanctioning or secondary. 

But though, in considering titles, 1 shall address myself 
particularly, for the present, to titles as engendering and 
extinguishing rights in rem considered per se^ I shall preface 
my remarks on titles, as engendering and extinguishing the 
rights ill question, by certain remarks which apply to titles 
generally. 

From these remarks, applicable to titles generally, I shall 
proceed to the leading distinctions between titles as engender- 
ing or extinguishing rights of the class in question f though, 
in considering those leading distinctions, and, indeed, 
tiiroughout the course of my present disquisition, I shall 
often be obliged to advert to titles as engendering rights of 
other classes. 

Having made certain remarks applicable to titles generally, 
and on the leading distinctions between titles as engender- 
ing and extinguishing the rights particularly in question, I 
shall consider seriatim certain titles, (as engendering and 
extinguishing (that is) the rights particularly in question), 
which, in some shape of other, are found in ?very system, 
and are therefore appropriate matter for General Jurispru- 
dence. The titles which are j^culiar to particular systems 
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as are peculiar to particular systems, are foreign to the 
subject and scope of my Course: And when I mention 
them, I shall merely advert to them for the purpose of 
illustration. 

Of the titles which I shall thus consider simply and 
seriatim^ the following are the principal : 

1st. The acquisition of jus in rem by occupancy : i.e. by 
the apprehension or occupation of a thing which has no 
owner, with the purpose of acquiring it as one’s own. (We 
might take a thing having already an owner, with the pur- 
pose of acquiring it as our own. But in that case the right 
which we acquire is a different right ; that which is called a 
right of possession, a right availing against all the world 
except the owner of the subject.) 

2ndly. The acquisition of jm in rem by lab(nir : i.e. by 
labour expended on a subject which has no previous owner, 
or even on a subject which has. For there are various cases 
in which a party acquires a right in a thing belonging to 
another, by labour employed upon it; for instance, in the 
Roman Law by specification, that is, by giving it a new form. 

3rdly. The acquisition of jus in rem by accession : that is 
to say, through the medium of a thing of which one is 
owner already ; as in the case of a thing attaching to another, 
as land washed away and joined to one’s own land, or the 
fruits arising from one’s own land. 

4thly. The acquisition of jm in rem by occupancy or 
labour combined with accession. 

5thly. The various modes of acquiring jm in rem which 
fell under the generic name of title by alienation ; meaning 
by alienation, the intentional and voluntary transfer of a 
right {oi* of a fraction of a right) by the party in whom the 
right resides, to another party. 

6thly. The acquisition of jus in rem hj praascription : the 
consideration of which title will involve a previous considera- 
tion of the so-called right of possession. 

7thly and lastly. Such modes of losing rights as are not 
involved by implication in modes of acquiring them. For as 
every mode of acquisition is not derived from a pre-existing 
title, so may a title end without engendering another. 
Occupancy, for example, is not a title derived from a previous 
title : for title by occitpancy, strictly and pre-eminently so 
called, is a title consisting in the apprehension of what was 
previously no man’s, with an intent to make it one’s oijp. 
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And so, where absolute property terminates by the annihila- 
tion of its subject, the mode by which the owner loses his 
ri^ht is not at the same time a title to a right in another. 
Although, then, there are many cases in which a party in ac- 
quiring a right deprives another party of a right, there are 
also many cases in which one right begins when no other 
right ends, or ends when no other right begins. 

In considering the titles to which I have now adverted, I 
shall commonly assum^that the right which is the subject of 
the acquisition or loss, is absolute property, or dominion 
strictly so called, over a singular or particular thing in the 
proper acceptation of the name : noting from time to time, as 
I may see occasion, the effect of the title in question in en- 
gendering or extinguishing rights which are not rights of 
that class or description. 

The above is, I think, the way in which titles are commonl}’' 
treated. It would be possible to arrange rights and titles in a 
great variety of ways. The basis of the arraiigeineut might 
even be the titles, or investitive events themselves, and rights 
might be arranged under them. This arrangement has been 
suggested by Mr. Humphreys. But generally the differences 
of the kinds of rights are assumed as the bjisis of the arrange- 
ment, and the titles are treated incidentally. The Itornau 
lawyers, for example, first treat of thymlninin and then of jura 
in re aViend, They refer briefly again to these modes of ac- 
quisition or loss which they had before treated more amply 
under iVnniulum, inserting any peculiarities arising from the 
nature of the fractiomil right (Uigendered or lost. And I am 
inclined to think that this would be found on trial to be 
incom2)arably the best mode of arranging the subject. 


LECTURE LV. 

THE SUBJECT OF TITLES CONTINUED. 

Agreeably to the method or order which I announced in 
my last Lecture, I shall offer a few remarks apjilicable to 
titles in general, before I es2)ecially discuss them as engen- 
dering or extinguishing the rights to w^hichJE have now 
adverted. 

Considered with reference to the modes wherein they 
respectively begin, or wherein tjie entitled persons are respec- 


9*5 

Lkct. LIV 


hVX'T. J,V 


Titles coii- 

sidered 

genefaily. 



30 $ Law : Pur^ases and Suf^^ects. 

jUoT, LV tively invested with them, Bights, it appears to me, may be 
divided into two kinds. 

1®. Some are conferred by the law, upon the persons 
invested with them, through intervening facts to which it 
axmexes them as consequences. 

2®. Others are conferred by the law upon the persons 
invested with them, immediately or directly ; that is to say, 
not through the medium of any fact distinguishable from the 
law or command which confers or im^barts the right. 

Taking the term ‘ title ^ in a large and loose signification 
(and also as meaning a fact investing a person with a right), 
a right of either kind may be said to begin in a title. For, 
taking the term ‘title’ with that large and loose significa- 
tion, it is applicable to amj fact by which a person is invested 
with a right : it is applicable to a law or command which 
confers a right immediately ^ as well as to an intervening 
fact through which a law or command confers a right 
mediately. 

For, though, to some purposes, we oppose law and /ac^, a 
lawor( ther command is of itself a /arf: And where a law 
confers a right immediately, the law is the only fact whereon 
the right arises, and is therefore the title (in the large and 
loose signification of that expression) by which the person is 
invested with the right. For example : By a special act of 
parliament, a monopoly, or a right of vending exclusively 
commodities of a given class, might be granted to a given 
person, for his own life, or for a term of years. Now, in this 
case, the privilege conferred by the special act of parliament 
might be strictly personal ; that is to say, limited exclusively 
to the specifically determined grantee, and not transmissible 
to the heirs or assigns of the grantee, or to any persons of a 
given g^neric description. 

And if it were strictly personal, it might be conferred by 
the act immediately or directly ; that is to say, it might not 
be annexed by the act to any fact distinguishable from the 
act itself. And in this case, the act would be styled the title 
(in the loose signification of the term) from which the grantee 
derived the privilege. 

But, taking the term ‘ title ’ with a narrower and stricter 
signification, it is not applicable to laws which confer rights 
immediately y hut is applicable only to the mediate or inter ^ 
vening facts through wliich rights ate conferred by laws. In 
respect of this narrower and stricter signification, the rights 
of the two kinds which I am now considering may be dis- 
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tingnislied by the following expressions : A right which is 
annexed by a law to a mediate or intervening fact, may be 
said to originate in a iiiU : A right which is conferred by a 
law without the intervention of a fact distinct from the law 
that confers it, may be said to arise from the law directly 
or immediately ; to arise tpso jWe ; to arise 63/ operation of 
lawy or by mere operation of law. 

‘ Eights ex lege immediatey ^ rights arising ipso jurOy or 
‘ rights arising by opAation of law,’ are terms (as I shall 
shew hereafter) which are often misapplied. They are often 
applied to rights (as I shall shew hereafter) which are an- 
nexed by the law to mediate or intervening facts. And the 
terms as thus applied, or as thus misapplied, denote, not 
that the rights in question arise from the law immediately y 
but that the facts to which they are annexed are not facts 
of certain classes, or that they are annexed to certain facts 
unaccompanied by certain others. 

For example: where a title has not acquired a brief generic 
name, the right is said to arise ex lege immediate ; that is 
to say, not from any of certain titles which have acquired 
such names, but from a title which is opposed to the others 
by that misexpressive phrase. 

And when heirs of certain classes are said in the language 
of the Eoman law to acquire the heritage ipso jure, it is not 
intended that they acquire the heritage without the inter- 
vention of a title, but that the title through which they 
acquire does not comprise a certain fact which, in the 
case of heirs of other classes, is parcel of the mode of 
acquisition : namely, aditio hereditatis, or acceptance of the 
heritage. 

But when I speak of a right arising from the law imme 
diately, arising ipso jure, or arising by operation (J( law, or 
mere operation of law, I use the phrase with its obvious 
and proper signification. I mean a right conferred by a 
law without the intervention of a fact distinguishable from 
the law that confers it. And I oppose it to a right conferred 
by a law through a title, or through the intervention of a 
fact which is distinguishable from the law, and to which the 
law annexes the right as a consequence or effect. 

Having tried to suggest the distinction between rights 
arising from titles, and rights arising •from law^ immediately 
or directly, I will advert briefly to the following topics. 

I will first advert to the nature of the few, and compara- 
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tively unimportant rightB, which arise from the law imme- 
diately (in the proper signification of the phrase) : that is 
to say, not through a fact distinguishable from the law by 
which the right is conferred. 

I will then advert to the functions of titles : or, in other 
words, to the reasons for which rights are commonly con- 
ferred by laws through titles ; and for which facts of certain 
descriptions are selected to serve as titles, in preference to 
facts of other descriptions. * 

The only rights which arise from laws immediately are, 
I think, of the class of rights which are strictly personal 
privileges. 

And here I must remark, that every privilege properly so 
called is a strictly personal privilege : that is to say, an ano- 
malous right (or an anomalous immunity from duty) which 
is conferred by a law (also called a privilege) on a specifi- 
cally determined person (individual or complex), as being 
that very person. For example: A monopoly granted to 
Styles, as being the individual Styles, is a strictly personal 
privilege : It is given to the very individual, as being the 
very individual, and therefore is not assignable or trans- 
missible to his representatives. A monopoly granted to a 
corporate body, as being that very body, is also a personal 
privilege. For it is not exercisable by any but the complex 
person to whom it is granted specifically. 

But though every privilege, properly so called, is, as it 
seems to me, a strictly personal privilege, the term is ex- 
tended to certain anomalous rights (or to certain anomalous 
immunities from duty or obligation) which are not con- 
ferred on specifically determined 2)ersons as being those very 
persons. 

For example : Certain so-called privileges are privilcgia 
re% or privileges conferred on prwdla: meaning by a privi- 
legium rei, or a privilegiinn conferred on sl prwdiumy a privi- 
lege conferred on its successive owners or occupants as being 
such owners or occupants. 

And of personal privileges (or of privileges conferred upon 
persons as not being owners or occupants of specifically 
determined pradia) some are transmissible and assignable 
to the heirs and alienees of the grantees, and are not ex- 
clusively exercisable by tlie very grantees themselves. 

But, striefiy speaking, a privilegium rei (or a privilege 
granted to the occupants of a given preedium) is not a privi- 
lege. It is not gi'anted to the parties as being those very 
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paities, but as being persons of a given class, or as being 
persons who answer to a given generic description ; — as being 
owners or occupants of the •prmdiam or parcel of land, 
whereon, by an ellipsis, the privilege is said to be conferred. 

Though the class of persons entitled in succession is 
comparatively narrow, the right may be likened to those 
anomalous rights which are occasionally granted to extensive 
classes of persons : as, for example, to soldiers, to infants, or 
to married women. Arfid in these cases although the right, 
as being anomalous, is styled shigidar^ and the law conferring 
the right is also styled singular, neither the anomalous right, 
nor the anomalous law conferring it, is deemed or styled a 
privilege. 

For though the law and the right are ^ exorbitant ’ or 
^ eccentric,’ although the law and the right are ‘ singular ’ or 
* inelegant,’ or although they are not in keeping or harmony 
with the general tenor or spirit of the legal system, the right 
is conferred on the parties as answering to a generic descrip- 
tion ; or the right is conferred on the parties as belonging to 
a class of persons, and is not conferred on specifically 
determined persons as bearing their individual or specific 
characters. 

A so-called personal privilege transmissible to heirs or 
assigns, is, in so far as it is so transmissible, in the same 
predicament with a jirivileglwm rui. In respect of the person 
to whom it is first granted, it may be deemed a privilege. 
For, in respect of that person, it is granted to a party 
specifically determined as bearing his individual or specific 
character. But, in respect of the heirs of that person, or in 
respect of the persons to whom he may assign it, it is not a 
privilege properly so called. The law confers it upon them, 
not as being specifically determined persons, but as being 
persons of generic descriptions or classes : that is to say, as 
being the persons who answer to the description of his heirs, 
or as being persons within the description of his alienees. 
And, accordingly, although the first grantee may aqquire by 
the law directly, it is utterly impossible (as I shall shew 
immediately) that his heirs or alienees should take from the 
law without the inteiwention of a title. 

Every privilege properly so called is, therefore, as it seems 
to me, a strictly personal privilege : an anomalous or eccen- 
tric right (or an anomalous or eccentriQ immunity from duty 
or oblfgation) which is confen*ed on a person specifically 
determined as being that very person. Whether the person 
VOL. u. c o 
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Lkct. lv ^ physical or individnal, or fictitious and complex (or com- 
— * — posed of many individuals), is irrelative to the matter in 
hand. The essence of a privilege properly so called, is, 
it appears to me, this : that the eccentric or anomalous right 
is conferred on a specific person, not as belonging to a class 
of persons, but as bearing the specific character peculiar to 
him or it. 

Now a privilege properly so called, or a strictly personal 
privilege, may be conferred by the privilege (as meaning 
the law which confers it) immediately or directly ; that is 
to say, without the interv’ention of a fact distinguishable 
from the law itself. All that is necessary to the creation 
of the right, is the designation of the specific person by his 
specific character or marks, and a declaration or intimation 
that the right shall reside in that specified party. 

I say that the privilege may be conferred by the law 
immediately or directly. For even in the case of a strictly 
personal privilege, the law m.‘iy confer the right through a 
title. For example ; It may grant a privilege to a person 
now a^) infant in ease he shall come of age. On which 
supposition, the privilege will not rest unless the infant 
come of age ; and the fact of his coming of age, is therefore 
a title, or investitive fact, necessary to the consummation of 
the right. 

But though a strictly personal privilege may be conferred 
by the law through a title, a title, or investitive fact, is not 
absolutely necessary to the being of the eccentric right. All 
that is absolutely necessary to the existence of a right of the 
class, is a mere designation in the law of the person on whom 
it is conferred, coupled with some declaration or intimation 
that that person shall take it. 

But w’here a right is not properly a privilege, (or is not 
conferred on a specific person as being that specific person,) 
the right arises of necessity through a title i through a fact 
distinguishable from the law conferring the right, and to 
which the law annexes the right as a consequence or effect. 

For example ; If you acquire by occupancy, or by alien- 
ation, or by pnescription, you do not acquire as being the 
individual you^ but because you have occupied the subject, 
or have received it from the alienor, or have enjoyed it 
adversely for a given time, agi'eeably to the provision of the 
rule of law<5which annexes the right to a fact of that de- 
scription. 

And the same may be said of the privileges improperly so 



Titles. 

# 

called^ which are either privilegia rei (or privileges annexed 
to prcedia)^ or are so-s<yled personal privileges passing to 
heirs or alienees. It is as being the occupant of the thing, 
and not as being the very person who then happens to 
occupy it, that the occupant of the thing acquires the so- 
called privilege. And it is as being the heir or the alienee 
of the first grantee, and not as being the very person who is 
heir or alienee, that the heir or alienee of the first grantee 
takes the privilege mif-styled personal. 

In short, wherever the law confers a right, not on a 
specific person as being such, the law of necessity confers the 
right through the intervention of a title. For, by the sup- 
position, the person entitled is not determined by the law 
through any mark specifically peculiar to himself. And if 
the right were not annexed to a title, it follows that the 
pi ^^^.on designed to take it could not be determined by the 
law at all. 

Instead, therefore, of determining directly, that the right 
shall vest or reside in a specifically determined person, as 
being such, the law determines that the right shall reside in 
any person whatever who shall stand in some given relation 
to a fact of some given class. 

It is manifest that duties, as well as rights, may arise 
from the law immediate ^ or may arise from the law through 
the intervention of facts to which the law annexes them. 

Where the duty is relative, it arises from the very fact 
which engenders the corresponding right. Consequently, 
if the right be a privilege properly so called, the relative 
duty, as well as the right, may arise from the law immedi- 
ately. If the right arise from a title, the relative duty as 
well as the right must arise from a title also. • 

In the case of absolute duties, the duty may either be 
imposed on a specified person as such, or may be imposed 
on a person through an intervening fact. In the first of 
those cases, the duty may be imposed by the law imme- 
diately or directly. In the latter of those cases, the fact 
through which the law imposes the duty, may also be styled 
a title. For, for the reasons which I shall assign hereafter, 
I apply the term title to every fact whatever, through which 
the law confers or extinguishes a right, or imposes or ex- 
onerates from a duty. • • • 

And what I have said of rights and duties in respect oI 
their commencement, will apply to rights and duties in re- 
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LBor.LV spect of their termination. For a right or m duty may 
' terminate by a specific provision of the law exclusively 
applicable to the specific instance : On which supposition, it 
may terminate by the law without the intervention of a fact 
distinct from the law which extinguishes it ; and it therefore 
may be said to terminate by the mere operation of law. 
Or the right or the duty may terminate through, or in 
consequence of, a fact to which the law has imparted that 
extinctive effect. On which supposition, the right or duty 
may be said to terminate through, or in consequence of, a 
title. 

ofdtier* ^ briefly advert to the functions of Titles : or, in 

other words, to the reasons for wliich rights and duties are 
commonly conferred and imposed through titles, and for 
which facts of some kinds’ are selected to serve as titles, in 
preference to facts of other kinds. 

It is I believe impossible, that every right and duty 
should be conferred and imposed by the law immediately. 
For, on .hat supposition, all the rights and duties of every 
member of the community, would be conferred and imposed 
on every member of the community by a system or body of 
law specially constructed for his peculiar guidance: since 
every right or duty conferred or imposed by the law imme- 
diately, is conferred or imposed on a person determined by 
the law specifically. 

It is only in comparatively few, and comparatively unim- 
portant cases that rights or duties can be created or extin- 
guished by the mere operation of the law. Generally 
speaking, rights must be conferred and extinguished, and 
duties imposed or withdrawn, through titles. 

Independently, therefore, of every other consideration, 
titles are necessary as marks or signs to determine the com- 
mencement of rights or duties, and to determine their end. 
In other words, titles determine the several rights, and the 
several duties, which respectively reside in, or are respec- 
tively incumbent upon, the several members of the com- 
munity. 

Titles are necessary, because the law, in conferring and 
imposing rights and duties, and in divesting them, necessarily 
proceeds on general principles or maxims. It confers and 
imposes on, or divests from, persons, not as being specifically 
determined, but as belonging to certain classes. And the 
title determines the person to the class. 
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But though the facts which serve as titles mark the begin- 
nings and endings of rights and duties, it is not (generally 
speaking) for that reason only that the law imparts to those 
facts their creative and extinctive eflfects. 

Independently of a given title serving as such a mark, 
there is generally another reason why it is selected as a title: 
A reason founded on utility, partial or general, well or ill 
understood. It is deemed expedient that the given fact should 
perform the functions*of a title, in preference to other facts, 
which, as mere marks, might perhaps perform the functions 
equally well. For example : Considering a title as a mere 
mark determining the commencement of a right, it would be 
utterly indifferent whether a man’s lands and goods passed 
on his decease to his children or to his remoter relations. 

But for certain reasons, founded on obvious utility, his 
lands and goods generally pass to his children in preference 
to his remoter relations. 

This reminds me of Sir William Blackstone’s reasmi for 
the exclusion of the half-blood. He says it is a matter of 
indifference, because every right is the creature of law, 
which is as much as to say tliat, because all legal rights are 
created by the law, it matters not one rush what rights the 
law creates. 

I conceive that all which can be said about titles in gene- 
ral is pretty nearly comprised in what I have now said. 
They are necessary as marks or signs of the beginning and 
ending of rights or duties. Why, in this or that case, this 
or that fact is annexed to a particular right or duty in the 
capacity of a title, (which is as much as to say, why the right 
is given to this or that person rather than to another person, 
or a duty imposed upon one person rather than another,) 
must depend on considerations of utility belongyig to the 
particular case, or must be determined in the particular case 
by the particular views of utility taken by the legislator. I 
cannot see that anything can be said in general on the 
matter, but only that the reason for selecting facts to serve 
as titles ought to be founded on utility. There are, I appre- 
hend, no common reasons applying to all titles alike. The 
reasons why property is conferred by occupancy are not the 
same as the reasons why it is conferred by alienation, by 
succession ab intestato, by heirs of certain classes, and so on. 
The reasons of utility are always;, peculiar* to the given 
case. 
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I shall now add one or two remarks on the term title as 
used by English lawyers. 

Bentham, in the Traitis de Legislation^ objects to the 
word title, that though it denotes the facts to which the 
law annexes rights, it does not commonly denote the facts 
through which the law determines or puts an end to rights. 
Where the fact which terminates one right does not give 
commencement to another, the term title does not apply to 
it. Where the same fact does extinguish an old and give 
birth to a new right, as is the case, for instance, with alie- 
nation, and all the titles styled derivative, the term is of 
course as applicable to the fact determining the one right as 
to that commencing the other. But where the fact deter- 
mining the right establishes no new right, as where the right 
is determined by the destruction of the subject, the term 
title is not applicable to it, and it has no generic name 
whatever. 

Another objection to the word title is, that it is not appli- 
cable to facts considered as engendering or extinguishing 
duties, relative or absolute. Where the duty is relative, 
perhaps a term is scarcely necessary, as the relative duty 
arises necessarily from the fact which engenders the corre- 
sponding right. But where the duty is absolute there is need 
of some generic expression for facts which engender or extin- 
guish duties. The word title does not serve the purpose : we 
hardly speak of a title to a burthen or duty. 

The same objections apply to the term modus acquirendi 
or mode of acquisition which is employed by the modem 
civilians, and by all the legal systems, which are mainly 
derivatives of the Roman law. We cannot talk of acquiring 
a duty. 

Bentham, to obviate the inconvenience of this defective 
nomenclature, suggests the following terms. He proposes to 
call every fact whatever, by which a right or a duty is engen- 
dered or extinguished, a dispositive fact. These dispositive 
facts he divides into investitive and divestitive, meaning by 
investitive, facts which give commencement to rights and 
duties; by divestitive, facts which put an end to rights or 
duties. Investitive facts, again, he divides into coUative and 
impositivCy collative being such investitive facts as confer or 
give beginning to or impose duties. Divestitive facts he 
distinguishes cnto destructive or privativcy and exonerativey 
meaning by the former, facts which put an end to rights ; by 
the latter, those which extinguish or relieve from duties. 
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I confess, however, that I doubt whether this multitude o^ Lkct. lv 
expressions is of much use, and there are some objections proposed 
even to these terms. An investitive fact is hardly a general 
expression for any fact which confers rights or which imposes tendeci 
duties. The word to invest^ in common usage, is confined to 
a right : a person is not said to be invested with a duty. The 
same objection applies to the word divestiture : a person can 
hardly be said to be divested of a duty. The words destruc- 
tive and privative^ as ^plied to rights, imply that all rights 
are beneficial, and that there are no rights which are purely 
onerous. Now the rights of trustees of all classes are as 
purely onerous as any duties whatever. These words, how- 
ever, clearly denote tliat the party who loses the right, is 
deprived of an advantage. 

It appears to me most commodious to use the common term 
title in the large sense which I have annexed to it, as mean- 
ing any fact, by the intervention of which the law invests or 
divests a right, or imposes or withdraws a duty. 

It is remarkable that the Eoman lawyers have scarcely 
any settled generic name for investitive or divestitive facts. 

They generally employ some kind of circumlocution. Even 
the phrase modus acquirendi was not theirs, but devised by 
the modern civilians. The Roman lawyers themselves talk 
of the acquisition of rights ; the way in which rights are 
taken away, or in which parties are exonerated from obliga- 
tions ; the solution or the redemption of obligations, and they 
have a vast variety of other terms to express these various 
ideas, but no systematic language by which they attempt 
to divide titles into classes. The inconvenience would, I 
think, be substantially removed, by using title in the wide 
sense which I have proposed to annex to it. 

Sir William Blackstone himself often seems to use title 
to designate a fact which ends a right as well as one which 
begins it, so that the large import which I think it commo- 
dious to give to the term would not to a great extent shock 
established usage. 

As I remarked in my tables, the word titulus in Eoraa.n 
law, is not at all equivalent to title in the English. It is not 
a mode of acquisition, but a part only of a complex mode of 
acquisition; and even in that narrower sense it is only 
applied in a few cases, namely certain cases in which rights 
are acquired by tradition and by prescription^ 

A title may often be separated into two distinct facts or 
sets of facts — an antecedent and a consequent; and then 
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ymeis iitulus is the name given to the antecedent part, modus 
acqui/rendi to the residue or consequent part of the mode of 
acquisition. The word tUre in the French law is always 
understood in the same sense. It never means, as with us, 
mode of acquisition. 


Notes. 

Meanings of the word Privilege English Law, 

Privilege never denotes, as it did in the Roman Law, a law : It 
sometimes seems to denote a right enjoyed by a peculiar class : In 
this sense it belongs to the Law of Persons : Sometimes it seems to 
denote rights enjoyed by the subject against the Sovereign. Origin 
of this meaning. 

[See ante, ‘ Liberty ; ’ ‘ Limitation of sovereign power.* Mo- 
nopolies.* Ante, ^ Jus in re et ad rem 


Ilemarlcs on Terms, 

Objection to the term ^Title^ as used hg the English Lawyers, 

Though it denotes the facts to which the law annexes rights, it 
does not denote completely the facts through which it determines 
rights. 

Where the fact which determines a right does not at the same 
time give commencement to another, the term ‘ title ’ does not apply 
to it. Further, it is not applicable to facts as engendering or ex- 
tinguishing duties, be they relative or be they absolute. 

[For another use of the word ‘ title,’ by English Lawyers, see 
Table II. 

The same objections apply to ‘ mode of acquisition.’ We cannot 
talk of acquiring a duty. Nor will acquisition apply to the termina- 
tion of a right or duty. [Bentham’s suggestions, Trait es, vol. i. 
p. 280 . t] , 

* Bentlmm, Princ. pp. 229-292. giqiie au premior pas. Point 

t ‘ Peiitbnin’s suggestions ’ arc in d’cspeecs do titros,’ otc. The terms sng- 
favour of ‘ unt? serie do mots qui so cor- gested l)y Bent ham are arranged in the 
respondent ; ou uii iioni p^>«r lo genre following tabular form, in the margin of 
et dcs termes spcViifiques subordonn("s. the hook. 

Prenez le mot iitre, la mmification lo- 

Dispositive. 


Divestitive 


* Destitutive. Exonerative. 
Privative. 

Mr. Austin’s objection to these terms will ho found further on. — S.A, 


Investitive 

i 

i I . . 

Collative. Tftipositive. 



Notes. 


1 shall use iiH^ in the large sense which I have already annexed 
to the term : i.e. as denoting any fact through which the law invests 
or divests a right, or imposes or withdraws a duty. 


TitultLSf by Blackstone, denotes divestitive as well as investitive 
events. 

1. Titulus, 

Duration of right (including certainty or continuity of ter- 
mination). 0 

3. Commencement, whether of right or enjoyment, (and then 
determination of preceding rights). 

4. Severally and commonly. 

5. Extent of right in respect of power of using, deriving services 
from, or dealing with the subject. 

Quasre. Whether power of aliening (which as against successors 
is a sort of annihilation) belong to this, or to duration ? 

Things, or subjects of rights also considered under this last head. 
— Marginal Note in Blaclcstone^ vol. ii. chap. 23, p. 381. 


Terminology, 

I shall use indifferently, ‘ mode of acquisition, title, cause, investi- 
tive event,* etc. : unless I attach specially a more special mean- 
ing.9» 

Various circumlocutions, after the manner of the Roman Lawyers, 
may also be used. They have no settled generic terms. 

‘ Jurium amissionis causae.* ‘ Solutio, extinctio, etc. etc.’ 

No settled name, in the Roman law, for facts determining rights 
and duties. 

By Roman Lawyers, and in the language of the derivative 
systems, titulus never means 2 ^ title in the sense of mode of acqui- 
sition. 

The names of Tituli ought to be the names of the incidents which 
give rise to rights and obligations, and not of the rights and obliga- 
tions themselves, or of their subjects. 

‘ Titulus ’ is applicable to the incidents which give rise to Jura ad 
liem^ as well as to those which beget Jura in lie ; But is not appli- 
cable to incidents as begetting obligations, whether they be absolute 
or relative, or whether they correspond with Jm in He or Jm ad 
Beot. Nor is it applicable to incidents which put an end to, or to in- 
cidents as putting an end to, either rights or obligations. ‘ Modes in 
which obligations are extinguished or removed,^ seems to be the only 
'/expression in the Roman law for this purpose; and that only 
applies to obligations, striefo sensup^ 

Similar remark made before, about capacities and* faculties. 

” Mackeldey, vol. ii. p. 40. “ Ibid. p. 268. Blondeau, vi. 

»* Hu^, Oeseh. pp. 249, 576. 
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Iiswrr* LV Olj^ions to tlie term Title m the sense of the English Lawyers : — 

^ 1. That though it denotes the incident which gives beginning to 

a right, it does not denote the incident which puts an end to it, or 
only by implication ; (connotes but not denotes :) 

2. That it only connotes the incident as giving origin to the 
corresponding obligation, and as patting an end to it. 

There is the same objection to ‘ Acquisition,* or Modm acquirendL 
In the sense in which the term ‘ Titvlm * is used by the Roman 
Lawyers, it denotes, not a mode of acquisition, but a condition 
necessary to the efficacy of a mode of acqtftgition : viz. tradition (or 
rather the incident of which tradition is the evidence). ‘ Causa re- 
motior: Consideration,' (See Table II. 

Another objection to ‘ title ' (and perhaps to ‘ mode of acquisition') 
is, — ^that it is partial, oven with regard to the incidents which give 
beginning to rights. It is not applicable to the incidents which 
give beginning to Jura ad Rem, (Sed Qurere.) 

The Roman Lawyers seem to extend ‘ acquisition * to rights ex 
contractu and quasi ex contractu^ and even to rights ex delicto. 

Objection to ‘ investitive and divestitive incidents ; ’ that in common 
language ^ vest,* ‘ invest,* etc. only apply to vested rights. 

* Modes (or Incidents) in which Rights and Ohligations begin and 
end,' avoid dl those inconveniences ; extending even to the obliga- 
tions which begin in enmes. 

Mode, like title or incident, denotes, properly, the fact stripped 
of its evidentiary and other conditional matter. 


LECTURE LVI. 


Lkci'. LVI- 


TiUeB dis- 
tinguished 
into simple 
and com- 
plex. But 
rerily 
alvays 
complex. 


THE SUBJECT OF TITLES CONTINUED. 

CoNTiNihNG the disquisition concerning titles in general, 
which I began in niy last Lecture, I would remark that, 
titles (or the facts thnmgh which the law confers and divests 
rights, or, through which the law imposes and withdraws 
duties) are divisible into simple and complex. 

A title may consist of a fact which is deemed one and 
mdivisihle,, and is said to be simple. Or a title may consist 
of a fact which is not deemed one and indivisible, but is es- 
teemed a number of single and indivisible facts compacted 
into a collective whole, and may then be called complex.®® 
And here^ it is obvious to remark, that every title is really 

*• Bentham, TVaiies, vol. i. p. 273. 
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complex. In the case, for example, of acquisition by occu- Lkct. lvi 
pancy, (which perhaps is the least complex of all titles,) the ^ ^ 

title, though deemed simple, consists, at the least, of three 
distinguishable facts: namely, the negative fact that the 
subject occupied has no previous owner; the positive fact 
of the occupation, or of the apprehension or taking posses- 
sion of the subject ; and the positive fact of the intention, 
on the part of the occupant, of appropriating the subject to 
himself : — animus rem mbi hahendi. 

Nay, each of the simpler facts into which a title deemed 
simple is immediately resolvable, may itself be resolved into 
facts which are still more simple or elementary. The nega- 
tive fact, for example, that the thing acquired by occupancy 
is res nullmsy is the absence or negation of that multitude 
of facts which are imported by the positive fact of a thing 
being owned already. And the fact of the apprehension or 
taking possession, or the animus or intention, on the part 
of the occupant, rem sihi hahendiy is also resolvable into a 
number of facts which it would take a long treatise to dis- 
tinguish and describe. 

Consequently, a so-called simple title is a title consisting 
of parts, which, for the purpose contemplated by the speaker, 
it is not necessary to distinguish : whilst a so-called com- 
plex title is a title consisting of parts, which, for the same 
purpose, it is necessary to consider separately. The terms 
simple and complex, as applied to titles, are merely relative 
expressions. For one and the same title as viewed from 
difterent aspects, or one and the same title as considered for 
different purposes, may be simple and complex. 

If the distinction of titles into simple and complex have 
any other meaning than the one which I have now men- 
tioned, that other meaning is founded on a difference of 
degrees. — Though all titles are complex, some are more 
complex than others. And such as arc more, and such as 
are less complex, may be divided loosely into complex and 
simple, and distinguished by these epithets. 

According to Bentham, in his ‘ Vue generate d^un Corps component 
de I>roity the distinguishable facts which constitute a com- 
plex title, are divisible, in some cases, into ‘ principal ^ and piex tiUe. 

‘ accessory,^ Looking at the rationale of the distinction and*^^L 
which he seems to have in view, (and which is a distinc- «oiy. 
tion of great practical moment,) I should think that essential 
or intrinsicy and accidental or adventitiouSy would be more 
significant than principal and accessory. 
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The rationale of the distinction appears to be this : 

As I remarked in my last Lecture, titles serve as signs 
or marks, to denote that such or such rights have vested in 
' such or such persons ; that such or such duties are incum- 
bent on such or such persons ; that such or such rights have 
ceased or been divested, or that such or such duties have 
been withdrawn or removed. In other words, it is through 
the medium of titles (except in the comparatively few, and 
comparatively unimportant, cases, wherein rights and duties 
are conferred and imposed by the law immediate, or are di- 
vested and withdrawn by the law immediate), that the re- 
spective rights and duties of the several members of the 
community are distributed or assigned. Setting aside those 
comparatively few, and comparatively unimportant cases, 
persons are invested and burthened with rights and duties, 
or are divested and discharged of rights and duties, not as 
being determined by their specific or peculiar characters, 
but as belonging to classes of persons. And it is through 
the medium of the various titles, that they are determined 
respectively to those various classes. 

Bat, as I also remarked in my last Lecture, it is seldom 
that a right or duty is annexed to a title, or that a right or 
duty is divested or withdrawn by a title, merely because 
the title serves as such a mark. For, if the title merely 
served as a mark to fix the commencement or determination 
of the right or duty, almost any fact might serve the turn 
as well as the fact which is the title. There are generally 
certain reasons, derived from the nature of the fact which 
serves as a title, why such or such a right should be an- 
nexed to that fact rather than another, why such or such a 
duty should be annexed to that fact rather than another, 
or why that fact rather than another should divest such or 
such a right or duty. 

In short, a title serves to mavlc, that this or that person 
has been invested or burthened with this or that right or 
this or that duty : or a title serves to mark, that this or that 
person has been divested of, or exonerated from, this or 
tliat right or this or that duty. But, independently of its 
use in serving as such a mark, there are generally or always 
reasons, derived from the nature of the fact which is the 
title, why the given person should be so invested or bur- 
thened (or should be so divested or exonerated), through, 
or in consequence of, that very fact. 

Now it may happen, that, looking at the reasons or pur- 
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poses for which a given right is annexed to a given title, aK 
the facts of which the title is constituted are of its very 
essence. In other words, the right could not arise (consis- 
tently with those reasons or purposes) through or in conse- 
quence of the title, if any of the simpler facts into which the 
title is resolvable were not an ingredient or an integrant part 
of it. 

But it may also happen, that, looking at the reasons or 
purposes for which a given right is annexed to a given title, 
one or more of the facts of which the title is constituted are 
not of its very essence. In other words, the right might arise 
(consistently with those reasons or purposes) through or in 
consequence of the title, though one or more of the facts of 
which the title is compounded were not constituent parts 
of it. 

For example : Looking at the reasons for which a con- 
vention is made legally obligatory, or for which legal rights 
and duties are conferred and imposed on the parties to the 
agreement, a promise by the one party, and an acceptance of 
the promise by the other party, are of the essence of the 
title. 

But in certain cases, a convention is not legally binding, 
unless the promise be reduced to writing, and the writing 
be signed by the promissor : or unless the promise be couched 
in a writing of a given form : or (generally) unless the con- 
tracting parties observe some solemnity which has no neces- 
sary connexion with the promise and acceptance. 

Now, though the given solemnity, let it be what it may, 

is, in all such cases, a constituent part of the title, it is not 
of the essence of the title. For, looking at the general 
reasons for which conventions generally are made obligatory, 
or at the particular reasons for which rights and duties are 
annexed to conventions of a particular class, the right and 
duty might arise, (consistently with those reasons,) although 
the solemnity were no portion of the title. The solemnity 
may be convenient evidence of that which is essential to the 
title, but, though it is a part of the title, it is not necessarily 
such. 

Now where the right might arise, (consistently with the 
reasons for which it is annexed to the title,) though some of 
the facts constituting the title were not component parts of 

it, the several facts into which the title is resolvable may 
be divided into essential and accidental, intrinsic and adventi^ 
tious, or (in the language of Bentham) 'principal and accessory. 
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lEcrr.LVi The facts which are essential or principal are parts of the 
title, because they are absolutely necessary to the accomplish- 
ment of the purposes for which the right is annexed to the 
title by the lawgiver. But the facts which are accidental or 
accessory, are constituent parts of the title, not because 
they are necessary to the accomplishment of those purposes, 
but for some reason foreign to those purposes, or merely to 
render their accomplishment more sure or commodious. 

The distinction between essential or principal, and acci- 
dental or accessory facts, may hold in the case of a title which 
merely imposes a duty, or which divests or withdraws a right 
or duty, as well as in the case of a title which invests with a 
right. But, for the sake of simplifying my language as much 
as I can, I confine myself to titles considered as investing 
with rights. 

Where some of the elements of a title are accidental or 
accessory, they (generally speaking) are merely subservient 
to the essential or principal parts of it. For example: 
They sen^e as evidence, preappointed by the law, that that 
which is substantially the title has happened. This is the 
case, wherever tradition or delivery of the subject, or a 
writing with or without seal, or an entry or minute of the 
fact in a register, or any other solemnity of the like nature, 
is a constituent part of a valid alienation of a thing of a 
given class. 

The essentials of the alienation, as between the alienor 
and alienee, are a free will and intention on the part of the 
former to divest himself of the right, and to invest the other 
with it ; an acceptance of the proffered right by the alienee ; 
and some fact, or another, evincing or signifying such inten- 
tion and acceptance. The tradition, the writing, the entry 
in the register, or the other solemnity, is merely evidence, 
required or preappointed by the law, of that which is essen- 
tially the title. 

Sonic evidence of the intention and acceptance is indeed 
absolutely necessary. But evidence other than the solemnity 
which is a constituent part of the title, (as, for example, a 
verbal declaration,) might also serve as evidence of the 
intention and acceptance. The case of a writing, or other 
solemnity, which is merely preappointed evidence of the facts 
that are essentially the title, but which nevertheless is a 
constituent part of the title, shows f^learly the nature of the 
distinction between the essential or principal, and the acci- 
dental or accessory parts of a title. 
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The evidentiary fact is made a part of the title, or is Lbct. lyi 
rendered necessary to the validity of the title, in order that 
that evidence of the substance of the title, which the lawgiver 
exacts, may be provided by the party or parties with whom 
the title originates. 

The invalidity or nullity of the title, in case the evi- 
dentiary fact be not a constituent part of it, is the sanction of 
the rule of law by which the evidence is required. But it is 
clear that the rule of®law might be sanctioned otherwise : 
and that, if it were sanctioned otherwise, the pre-appointed 
evidence, though still requisite, would be no part of the 
title. • 

For example : The absence of the given solemnity, instead 
of nullifying the title (or being made a presumption, juris et 
dejure^ that the title had not accrued), might be made a 
presumption primd faciei that is to say, a presumption 
which the party insisting on the title might be at liberty to 
rebut, by explaining the reason why the prescribed solem- 
nity had not been observed, and by producing evidence, 
other than the pre-appointed solemnity, that the title had 
accrued. 

Or the absence of the given solemnity might be visited on 
the party bound to observe it, not by nullifying his title, but 
by punishing him with a pecuniary fine. 

And, on either of these suppositions, the prescribed 
solemnity, though still prescribed or exacted, would not be 
indispensable evidence of the substance of the title, or (what 
is the same thing) would not be a constituent part of the 
whole title. For it is manifest, that, wherever an evidentiary 
fact is indispensable evidence of a given title, that eviden- 
tiary fact is a component part of the title, although it is 
not an essential part, but is merely an accidental or> advents 
tious one. 

I have said above, that where some of the elements of a 
title are non-essential, they (generally speaking) are merely 
subservient to the essential parts of it. In other words, 
though they are not absolutely necessary to the accomplish- 
ment of the purposes for which the law annexes the right to 
the title, they tend to render the accomplishment of those 
purposes more certain or commodious. This, for example, 
is the case, where a solemnity which is merely evidentiary 
of the title, is made in effect a part of the titled inasmuch as 
the title is not complete or valid, in case the solemnity be not 
observed by the parties. 
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Lbct. lvi But it not unfrequently happens, that the accidental parts 
of a tide are in no respect subservient to its essential or 
principal parts. In other words, they are completely foreign 
to the reasons or purposes for which the right in question is 
anneiced by the law to the title. 

This, for example, is the case, wherever a deed or other 
writing is indispensable evidence of the title, and where 
moreover the writing is not admissible evidence, in case a 
stamp was not affixed to it when the alleged title arose. In 
this instance, the stamp is made a part of the title, not 
because it has any connection with the essentials or substance 
of the title, but to secure the due payment of a given tax. 

And here, again, the distinction between the essentials 
and the accidentals of the title is glaring and manifest. 

The nullity or invalidity of the title, in case the stamp be 
not affixed when the alleged title arises, is the sanction ot 
the law which imposes the tax. But it is clear that the law 
imposing the tax might be sanctioned otherwise: As, for 
example, by a fine on the party, whose duty it was, when the 
alleged title arose, to pay the tax, and to procure the fixation 
of the stamp to the evidentiary instrument. 

In practice, the law imposing the tax is often sanctioned 
in the manner which I am now suggesting. — Although the 
duty ought to have been paid, and the stamp affixed to the 
evidentiary instrument, when, or immediately after, the 
alleged title arose, still the instrument is admissible evidence 
of the title, if a tax and penalty be paid, and a stamp be affixed 
to the instrument, subsequently to the time prescribed for 
those purposes. And, in this case, the payment of the tax, 
though still requisite, is nopar^ of the title. 

Before I quit the topic now under consideration, I would 
• remark that, in many cases, it is not easy to distinguish the 
essential or principal, from the accidental or accessory ele- 
ments of a title. 

This, for example, is the case, where an accidental element 
is made a part of the title, because it is deemed commodious 
evidence of the substance or essence of the title. Here, the 
evidentiary fact is an accidental part of the title, not abso- 
lutely, but only in a qualified manner. For some evidence of 
the title is indispensable or necessary, inasmuch as the title 
could not be sustained, (in case it should be impugned,) if 
some evidence^of it be not forthcoming or producible. 

The pre-appointed evidence is therefore an accidental or 
accessory pait of the title, not because evidence is not essen- 



Titks. 


925 


tial to the validity of the title, but because evidence of the 
class or description which the law preappoints or prescribes, 
is not the only evidence by which the title might be sustained. 
The law might leave the parties to provide what evidence 
they pleased of the title ; and might empower the tribunals 
to admit the evidence provided by the parties, if they deemed 
it satisfactory. By determining therefore that evidence of 
a sort shall be indispensable, the law adjects to the title an 
element which is propevly accidental or accessory. 

And the same may be said of every case, in which a fact 
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of a given yenns is inseparable from the title, but in which 
the law determines the species or sort. 

For example : Assuming that acceptance by the heir is a 
necessary part of his title to the heritage, but that the law 
prescribes, under pain of nullity, the form or manner of the 
acceptance, it is clear that the proscribed acceptance is an 
accidental part of the title, in so far only as the law deter- 
mines the manner of the acceptance, instead of leaving him to 
accept it in any manner whatever. 

I assume, merely for the sake of example, that the assent 
or acceptance of the heir is a necessary ingredient in every 
title to a heritage. In truth, it is not. For, in the earlier 
Eoman Law, there were certain heirs, styled heredes neces- 
sariiy upon whom the heirship, with the acquittal of the 
deceased’s obligations, was imposed as a duty. Though, 
afterwards, they were enabled, by taking certain steps, to 
repudiate the heirship: or, at least, were only bound to 
acquit the obligations of the deceased, in so far as the 
faculties or means devolving from him would suffice for that 
purpose. 

It is doubtful how far acceptance is necessary in our own 
law : it clearly is so in case of the executor or administrator. 
If he do not take out probate or letters of administration, 
the estate and effects of the deceased do not devolve on him. 
But is acceptance necessary in case of the heir ? I think 
yes : for without seisin (a voluntary act) he is not completely 
heir: seisinafacit stipitem,^"^ If the successor does not seise, 
and dies, the estate passes not to his heir but to the heir of 
the immediate ancestor. Moreover, seisin was originally the 
feudal investiture, the acceptance of the heritage from the 


This rule is no longer applicable to person last entitled. (3 & 4 Will. IV., c. 
tenements in England, the law of*intes- 106, and^2 Sc 23 V^ic%. c. 3o, ss. 19, 
tate succession being now, in all heredi- 20.) In Scotch law, acceptance by the 
taments, regulated by descent from the heir is voluntary. Lord Adv. v. Steven- 
hat purc/ia^, or (in certain cases) the son. H. of Lords, Feb. 25, 1869. — K.C. 

VOL. n. D t) 
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lord. Beforefeesbecaisehereditary, it was necessary to take 
a re-grant from the lord of the fee : for this re-grant seisin 
was afterwards substituted. Now this must necessarily have 
been a merely voluntary act. 

At all events, he is not answerable beyond assets. 

I have insisted on the distinction between the essential 
and the accidental parts of a title, because they are often 
confounded. This is particularly the case, as I shall shew 
hereafter, where the accidental part&^ are merely evidence, 
predetermined by the law, of that which is substantially the 
title itself. 

I said, in my last Lecture, that wherever a right or duty 
is conferred or imposed by a law through an intervening or 
mediate fact^ or wherever a right or duty is divested or with- 
drawn by a law through an intervening or mediate fact, the 
right or duty may be said to be conferred or imposed, or may 
be said to be divested or withdrawn, through, or in con- 
sequence of, a title : meaning by a title, such intervening or 
mediate facjt. 

I also said, that wherever a right or duty is conferred or 
imposed by a law without the intervention of a fact distinct 
from the law itself or wherever a right or duty is divested or 
withdrawn by a law without the intervention of a fact dis- 
tinct from the law itself, the right or duty may be said to be 
conferred or imposed, or to be divested or withdrawn, by the 
law, immediately or directly : or the right or duty may be 
said to be conferred or imposed, or divested or withdrawn, 
ipso jure ; by the act or operation of the law ; or by the mere 
act or operation of the law. 

And this, I apprehend, is the correct, as it is the obvious, 
meaning of all such expressions as the following ; namely, 
* rights qnd duties ex legey ’ ‘ rights and duties ex lege imme- 
diath ; ’ ‘ rights and duties which are divested and extinguished 
lege immedmthf^ rights and duties which arise, or are divested 
or extinguished ipso jure ; ’ or ‘ which are created, or divested 


or extinguished, by act or operation of law.’ 

:npipop<‘r But in the language of our own law, and of other particular 
the systems of positive law, these and the like expressions are 
not used with the meaning, or not used exclusively with the 
meaning, which is obviously the proper one. In the language 
of our own, and of other particular systems, they are always 
or commonly gapplied iipproperly ; in, cases, that is to say, in 
which the right or duty is not created or divested by a law 
without the intervention of a fact distinct from the law itself \ 



Titles. 


927 


Lkct. LVI 


l«t. Their 
UHP to 
indicate 
wlicther or 
not an act 
of the party 
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‘ by act or operation of law ; ’ ‘ by mere act or operation of 
law ; ^ and so on : These and the like expressions really de- 
noting {not that the right or duty is invested or divested 
without the intervention of any title, but) that the title, by 
which the right or duty is invested or divested, is not any act 
of the invested or divested person, and does not comprise any 
act of that same person. 

For example ; according to the Roman law, heirs of cer- 
tain classes, whether they be heirs ex testamento, or heirs ah 
intestatOy are not heirs completely, unless they accept the 
heritage. And, accordingly, such heirs are styled voluntary^ 
or are said to acquire by their own act. But on heirs of other 
classes, the inheritance devolves, whether they wish it or not, 
on the decease of the testator or intestate, without an a.ct of 
their own. And, accordingly, such heirs are styled necessary 
(or heirs necessitated or obliged, to take), and are said to take 
the heritage ipso jure, or, as we should say, hy mere operation 
of law. 

Again Blackstone says,®^ that purchase or perquisitio is 
distinguished from acquisition by right of blood, and is made 
to include all modes of acquisition except inheritance ; be- 
cause in this last case the title is vested in the party, not by 


but is really created or divested by a law through a mediated 
or ifUervotiiing fact : that is to say, through a title. 

These improper applications of the expressions which I 
have just enumerated, and of various other expressions of the 
same purport, may be reduced, I think, to two. 

First, in some cases of title, the title, or one or more of the 
several facts constituting the title, is some act done by the 
person who is invested with the right, who is divested of the 
right, on whom the duty is imposed, or who is exonerated 
from the duty. But in other cases of title, neither the title, 
nor any of the several facts constituting the title, is an act 
done by that person. The will of the person (with reference 
to all the facts which constitute the title) is perfectly quiescent : 
or if his will be active, it is merely active in the way of for- 
bearance from some given act. Now where the title is in 
this latter predicament, the right or duty is said to arise, or 
to be divested or withdrawn, ‘ lege immediaie ; ^ ^ ipso jure ; ’ 


w ‘By inheritance the title is vested 
in a person, not by his own act or agree- 
ment, but by the single operation of 
law.’—Blackstone, vol. ii. p. 241. 

Differing in this from the fhjman heir, 
whose aditio (or some equivalent act) 


was a noces.sary link in the chain of 
title : The English ‘leir (it is presumed) 
is obligechto repudiate^ and qufere, the 
manner of this at Common Law? — 
Marginal Note. 
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Lkct. ltj his own act or agreement, but by simple operation of law. 
^ " rpjjjg jg clearly a mistake : it vests in him by descent, but not 

by simple operation of law ; for if he did no act amounting 
to seisin it would not vest in him, analogously to those heirs 
by the Boman law, who were said not to take, ijpso jure, but 
by their own act. 

Again : Where, according to our own law, a man grants a 
particular estate (as an estate for years or life) to one, with 
a remainder over to another, the recnainder is said to be 
created by his own act. But where he grants a particular 
estate, and does not part with the remnant of his own estate, 
that remnant is styled a reversion, and is said to arise by the 
act or operation of law. For though by the grant of the 
particular estate he does an act, he does no act in respect of 
the remnant, but the remnant continues in him, or, if you 
will, reverts to liini, througli his mere omission or forbearance 
from granting it away : though by the figment of seisin the 
whole estate is said to pass out of him by the grant, and the 
remnant of course must be said to revert to him when the 
particular estate lias expired. The rationale of the matter is 
that he grants away the particular estate, but does not grant 
away the remnant, which therefore continues in him. But 
assuming that the whole estate goes out of him, and that a 
new estate is created, which is called a reversion, and which 
returns to the grantor, this estate is said to come to him by 
mere operation of law. Speaking rationally no new estate is 
created. 

Again: According to the later Eoman law, the absolute 
property rei ewgnlee cannot be acquired commonly without 
an apprehension or a, taking possession of the thing by the 
acquirer: by an apprehension consequent on tradition, in 
case the ;^hing be acquired through an alienation, or by an 
apprehension without tradition, in case the thing be acquired 
otherwise than through an alienation. But, in some cases, 
property vests in the acquirer without an act of apprehen- 
sion. And in these cases, the passing or vesting of the pro- 
perty is styled by modern civilians ' trayisitns legalis ; ’ that 
is to say, it passes by the law to the acquirer, without an act 
of his own, or, at least, without an apprehension by him ; 
without that act of apprehension by him, which, in the other 
cases to which the cases in question are opposed, that par- 
ticular act owhis part is requisite. 

•• Thibaut, vol. ii. p. 32. 
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2ndly, Another improper application of the expressions in 
question seems to be this : 

Certain classes of titles, or of modes of acquisition, have 
concise names : as, for example, ^ occupancy,* ‘ alienation,* 
‘ prescription,* and so on. 

But other classes having no concise names, and not being 
expressible without long circumlocutions, they are commonly 
lumped up together, and opposed to the classes which have 
such names, by the e^J^ression ‘ ex lege,^ ‘ ex lege simpllcitery^ 
‘ ex lege immediate^^ etc. This, at least, appears to be one of 
the meanings which are annexed by the Itoman lawyers and 
the modern Civilians to such expressions as ‘ rights and duties 
ex lege,'* ‘ ex lege simpliciter,^ and so on. The writers enumerated 
iille hy tradition, title hy occupancy, title by prmscripiion, and 
then having exhausted the titles which had obtained concise 
names, they came to other titles which they lumped together 
under the name of title ex lege. At least this is one of the 
meanings sometimes annexed to the term by the Eoman 
lawyers and by modern Civilians. It answers to the use of 
the phrase ^7/«cS*/-contracts. Rights and duties which are 
said to be qtiasi ex contractu, are in truth rights and duties of 
various classes, which have no concise generic name at all, 
and are opposed, under the above expression, to rights and 
duties arising from contracts and from delicts. Various 
classes of modes of acquisition, having no concise general 
names, are lumped up under that name, and are opposed 
under it to those which have obtained such names. 

There is, perhaps, a third improper a pplication of the above 
expressions ; but 1 do not feel quite certain on the subject. 
There are cases in which the law annexes to alienations, con- 
tracts, and other dispositions, certain consequences at the 
option of the parties, and other cases in which it annexes cer- 
tain consequences, whether the parties will them or no. In 
the latter case, these consequences are said to be publici juris : 
meaning that they are so connected with the transactions 
that the parties cannot avoid them if they will. This is 
what is meant by the maxim to which I have formerly 
alluded, that jus publicum is not defeasible privatis. 

Now, where a consequence is annexed to a title, whether 
it is expected by the parties or not, or is made inseparable 
from the title, whether they wish it or not, those consequences 
may be said to arise by mere act of the law, ^s opposed to 
those which arise from the dispositions of the parties. There 
are several cases of this sort. In Equity (for example), the 
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Lect. lvi vendor hsM a lien on the estate, for the security of the pur- 
chase money. Though the parties should make no provision 
to that effect, by the terms of the contract, the law itself 
would annex that condition to the purchase. 

The vendor might of course expressly relinquish his lien, 
but if nothing is said to the contrary, he has a lien. I am 
not sure whether he would be said to have it by mere opera- 
tion of law. 

In the Roman and in the French 4aw, there is something 
analogous. In a marriage, whether it be so provided in the 
contract or not, the wife has a hypotheque legale on the goods 
of the husband for the security of her dower. 

It is called hypotheque legale in opposition to any hypo- 
thi^que or lien which she might acquire by special contract. 
It is sometimes also called a tacit as distinguished from an 
express hypotheque. 

There may be other meanings of the phrases in question, 
but I do not recollect them. 

These improper applications mostly arise from not con- 
sidering that every right and duty must arise and be deter- 
mined by law. They are all consequences of law ; but some 
arise or are divested through a title, others without the 
intervention of any title, and these last can alone be said 
with correctness to arise from the law immediately. 



Titles variously classified. 


931 


LECTURE LVn. 

TITLES VAEI0U8LT CLASSIFIED. 

[The following Lecture is the last given by Mr. Austin at the 
London Univei’sity. It was delivered on the 26th of June, 1882, 
after which he was comfjplled by ill health to terminate his course 
abruptly, and go abroad. 

He had begun to write the Lecture, but could get no further than 
these notes, which, as the reader will see, are but suggestions for his 
spoken di8Coui*se. 

Thti'e remains a mass of papers containing heads of the subjects 
which he had treated, or which he intended to treat. It has not 
been thought expedient to print them. I have, however, made an 
exception in the case of the Notes ‘ on Contracts and Quasi- Con- 
tracts,’ which evidently were intended to form the groundwork of 
the next Lecture. They are referred to at p. 984, — S. d.] 

In my last two Lectures, agreeably to the order which I 
announced in the Lecture preceding them, I submitted to 
your attention certain remarks applicable to titles in general. 

I now proceed to certain leading divisions of the titles 
which properly belong to the department of the Law of 
Things, through which I am now travelling: namely, the 
titles by which rights in (ionsiderod as existing pur se, 
are acquired or lost, or invested and divested. 

But even in considering these titles, I shall be obliged to 
advert occasionally to titles of other classes. 

These various divisions are disparate and cross. They are 
various attempts to tiiid a basis for a classification or arrange- 
ment of the various genera and species of titles. 1 am not 
certain that any such is practicable or useful ; — whether it 
be not better to select the principal titles, and then to add a 
miscellany — ex lege. 

This is the case in Blackstone, ‘ the French Code,’ Ulpian, 
Bentham. In none of these is there any attempt to reduce 
in the first instance the whole mass of titles into two, three, 
or some small number, of very extensive genera, and then 
refer the various subordinate genera and species to them. 
They begin by placing on a line a considerable number of 
genera which are comparatively narrow : and perhaps eke 
out the^e by a miscellameous hea^i. • • 

The great difficulty is the mixed character of most of the 
titles which in every system occur. 
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Titles ex Jure Gentium and ex Jure CivUi, 

Modes of acquisition ex jure civili are many of them not 
peculiar, but are merely peculiar modes of modes which may 
be deemed universal : modes accompanied by peculiar for- 
malities. 

(Heineccius, lib. ii. tit. i.-vi.) 

Inconvenience of the division into titles ex jure gentium 
and ex jure civili as a basis for classification. 

The arrangement of titles in Gaius and the Institutes, 
mainly founded on this division. 

(Sco Gaius, lib. ii. Inst. lib. ii.) 

Absurd mode in the Institutes of placing servitudes be- 
tween these two sorts of titles; servitudes being ex jure 
civiU. 

Acquisitions per univerHitatem are not included under 
either department. 

Bui the distinction between prietorian and civil law does* 
not quadrate with the distinction in question. 

The only ju’actical consequence of the distinction (as I 
have remarked already) applies to crimes juris (jentium and 
crimes jure civili. 

Original and Derioative Titles, 

Import of the distinction. Its inconvenience as a basis 
for a classification of titles. Would separate modes of 
acquisition which it is convenient to consider together ; as, 
e.g. occupation of a subject mil Lius — or by dereliction. 

Succession not co-extensive with derivation. As, e.g. : 
ill the ci^se of constitutive alienation. So in the case of 
com mixtion, specification, etc. 

Succession sometimes means succession to the dead, ex 
testamento or ah intestato. 

Investitive events are original or derivative : i.e. acquired 
from the State directly, as in cases of occupancy ; or from or 
through a person in whom a right or its subject formerly 
resided. 

The distinction appears to be confined by some to rights 
ex jure gentium : 

By others, to acquisitions of dominium or property, pre- 
eminently so called, and other jura in rem : But is just as 
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applicable to jus in personam ; e.g. Assignee of. a contract ; 
Succession by heir to rights in personam of deceased. 

The distinction appears to be useless, except for this 
purpose : that in many cases of derivative titles, the parly is 
subject to duties passing from the party from whom his right 
is derived. 

Attempts at Classification, 

Title hy descent and title hy purchase, 

A convenient divisiAi in the Law of English real property, 
for reasons given by Christian and Blackstone.^ But a divi- 
sion only of one class of rights : rights in rebus singulis falling 
under the law of real property. 

It would not be a convenient basis for a general division : 
And, accordingly, modes of acquiring personal property are 
not divided in that manner. 

It is not complete, even with reference to real property. 

Having suggested certain of the leading divisions of the 
titles by which jura in rcm per sc are invested and divested, 
I shall now proceed to consider seriatim certain of their 
classes. 

These classes are, in every system, extremely numerous : 
So numerous, that only some, and 2 )erhaps a comparatively 
few, have gotten concise names. Whence, as I remarked 
before, the expression, ex lege; ’ — analogous to ‘ varils cau- 
sarum figuris^ in cases of obligations. 

I shall only consider such as, in some form or other, 
occur in all or most systems ; and of these, only the more 
important. 

I shall consider them, ^^rincijially, as they regard absolute 
property. 

In treating them, I shall abide as far as po8sibIe by 
Thibaut’s division ; i.e. shall consider first, the one-sided 
titles (or not alienations sensn stricto). For these I shall 
compare Miihlenbruch, Mackeldey, Thibaut, Blackstoiie, 
Bentham, and others. 

One-sided Modes of Acquisition^ and Two-sided.'^ 

This seems to be substantially a division into alienation 
(strictly so called), and all other modes of acquisition. 

It does not quadrate^with original and deri^jative, ox jus 
civile and jus gentium, 

* Blacktitone, vol. ii. pp. 200, 241-3. * 


Thibaut, Sf/slenij vol. ii. p. 32, etc. 
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Miililenbruch’s division (MS. see Table, in vol. ii p. 
245 )* is bottomed on the division of titles into such as are 
ea jure civUe and such as are not. 

Occupancy. 

Occupancy is only a species of appropriation : (Sed qu^.) 
— In case of the acquisition of a servitude, etc., prsescription 
must combine with appropriation. 

Occupancj", what. Occupancy of^res nullius^ and adverse 
occupancy of res alicujus. Physical and legal possession. 

(To be examined particularly under ‘ Right of Possession.’) 

Distinguish between physical occupancy, (or putting 
a thing to any of the uses of which it is susceptible,) and 
legal occupancy. 

Remark on the talk about occupancy being the origin of 
property, etc. 

[Blackstone, vol. ii. chap. i. p. 9.] 

Why it ought to give a right. 

[Bentham, vol. ii. p. 110.] 

Where society and law are established, the original rea- 
sons in a great measure cease. It is then little more than 
a mark. And this is a reason for carrying over to the fisc, 
or to private persons determined in the way of devolution. 

Alienation. 

Essentials of an alienation. — Voluntary transference. — 
Acceptance of transfer: — Cawsa or inducement being implied. 

Voluntary alienation opposed to involuntary, as meaning 
alienation compelled by law. The latter would come under 
the head ol ‘ adjudication.’ 

The various modes of alienation, are merely evidentiary. 

adjected to Alienations : 

1st. For the protection of the parties to the alienation : 
A doctrine including the doctrine of Evidentiary Instruments, 
and the doctrine of Considerations. 

2ndly. For the protection of strangers to the alienation : 
A doctrine including that of Registration. See posty ‘ Con- 

• A copy of this Table, ttiken from end of this Lecture. The matter uf 
the margin ot the pa^ in Muhienbruoh which it is a condensation extends over 
cited in the text, will be found at the seventeen pages. — S. A, 
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tracts/ ‘ combinations of jus in rem and in personam^^ 
‘ evidence/ 

Limits to the application of registration and of other 
precautionary solemnities, arising from the nature of the 
subject. 

Many remarks touching solemnities adjected to aliena- 
tions apply, mutatis mutandis^ to solemnities adjected to 
other titles. ^ 

Where Jus in Re passes by tradition or delivery , the iitu~ 
lus or investitive incident consists : First, in an intention on 
the part of the alienor to alien ; secondly, in such a causa^ 
consideration, inducement, or motive to or for the alienation, 
as the law holds to be just or sufficient. 

The tradition is merely preappointed evidence of the titu- 
lus ; though in consequence of its being esteemed necessary 
evidence, it is often treated as part of that titulus (or as a 
mode of acquisition superinduced upon it), and is sometimes 
(for that reason) feigned to have taken place. 

Instances in which property passes by force of the titulus^ 
evidenced through some declaration of intention other than 
tradition, actual or symbolical. 

The Causa or consideration may be insufficient to sustain 
the disposition as against the alienm* himself (e.g. : fear of 
violence; fraud; which last may vitiate a consideration 
otherwise good) ; Or, as against third parties (e.g. : a gift, as 
against creditors). 

Tradition seems to have been confounded with Modus 
acguirendiy on account of its having been preappointed and 
conclusive evidence of titulus ; until (with the advance of 
civilisation) the real nature of the transaction came to be 
scrutinised. 

Same virtue attributed to the English feoffment afid livery, 
(Blackstone, vol. ii.) 

Absurdity of presuming, not the titulus^ but the tradition 
to be the evidence. 

Evidentiary Instruments and other forms. Interpretation 
of, etc. 

Preappointed evidence, actions, etc. ; general notions of, 
as preliminary to dispositions. 

Registration, 

(To be postponed to the end of prsescriptiorf.) 

Limits to the application of registration, arising out of 
the nature of the subject. 
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Disposition. 

^ Disposition ^ may be conveniently used as a generic ex- 
pression for any act by which a person assumes to transfer, 
or promises to transfer, his real or assumed Eight, or any 
part of it, to another. The species will be Voluntary Aliena- 
tion and Contract.^ 

Dispositions of which the consequgnces are predetermined 
(by the law) absolutely : and those of which the consequences 
(subject to restrictions) are left to the will of tlie parties. In 
which last case, consequences (to take effect in default of 
expressed intention by the parties) are marked out by the 
law or not. 

Dispositions are valid or invalid : — If valid, the consequences 
are predetermined by the law, or they are left to the appoint- 
ment of the parties : — If left to the appointment of the 
parties, provisional dispositions (dispositions to take effect in 
default of such appointment) are laid down, or not. If there 
be no appointment by the parties, where there are such pro- 
visional i ispositions, these take effect— 1st: Either because 
they may be presumed to have been intended; or, 2ndly : 
Because they are the best — generally speaking — that the 
parties could have made ; or, drdly : Because it must be 
presumed that they did not intend nothing, and here is a 
something which they might have meant. On the first and 
third suppositions, these provisional dispositions are indeed 
nothing more than dispositions of the part ies (tacitly referring 
to consequences which the}' mean to adopt, and) which, by 
reason of known rules of law, it is not necessary to express. 
If there be no intelligible appointment by them, nor any in 
their default, the transaction is without effect. 

By reason of the invalidity of certain dispositions, and of 
the necessity of making provisional dispositions, a large space 
is in every Law occupied with them. See ‘ Combinations of 
Jus in Rcy etc. 

Termination of Rights. 

The modes in which jura in rem terminate, are not 
described in the Institutes of Gains or those of Justinian. 

It is necessary to describe the end explicitly and apart, 
only in tho^e cases in which the end is not involved in a 
mode of acquisition. 

* See list of alienatioas, contracts, aud combinations of both, in Bentham, 
Traitte, etc., vol. i. p. 390. 
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[Dereliction, See Blackstone, vol. i. p. 9 ; MUhlenb. vol. i. p, 236 ; ],kct. 
Hngo Q. p. 238 ; Mackeldey, vol. i. § 186 ; vol. iv. cap. ii. § 272.] 

Jura in Be are farther divisible into — 

Ist. Such as are available against all the world (or against 
men indefinitely and without exception) ; 

2ndly. Such as are available against all the world with 
certain definite exceptions. The first of these is also called 
Property: The second, Possession (must be distinguished 
from possession, ; and is to property in the last 

sense, what property saddled with a sei'^itus is to jus in re 
unsaddled with a servitus. Under this, therefore, may be 
included the j^is in re acquired by a purchaser in Equity, 
as against all subsequent purchasers with notice ; or rather 
as against all mankind except a purchaser without notice, 
etc. 
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Pecunia acqiiirentis ; Le»utum, etc.: Societas omnium bonorum ; Poen«e nomine, etc. 
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FROM ‘LOOSE PAPERS,’ 

Containing Heads of Lectures or Sections.^ 

Contracts. 

In the proper sense o^ the word, a Contract is a 'promise,, 
and begets only jus ad rem against the 2>roinisor : i.e. a right 
to an act, an endurance, or a forbearance on his part. 

(Gaii Comw. lib. ii. § 85. Traites, etc. 272, vol. ii. p. 165. Table 
II., post, last note.) 

Confusion of incidents which are not promises, or not 
purely so, with Contracts. 

Consequences expressed by parties, and consequences an- 
nexed by law in default of such expression. 

Consequences of Contracts upon third persons. 

In the language of the English Law, ‘ Contract ’ is often 
limited to mtdual promises ; Bond and Covenant being the 
names applied to unilateral contracts. 

(Bentbam, Traites, etc. vol. i. 28i>, and Fragment on Govern- 
ment.) 

Covenant, in the Roman Law, a generic expression ; in the 
English, the name of a species. 

(Hobbes, Leviathan, chap, xiv.) 

Bond, which etymologically is equivalent to obligation, is 
the name of a species of unilateral contracts, or rather, per- 
haps, of a formality necessary to the validity of it. 

Nominate and innominate Contracts. 

Most nominate contracts appear to be improper contracts : 
i.e. not to be productive of Jus ad rem purely. 

Pollicitation, 

Why a promise is binding (abstraction made of the interests 
of third parties). It binds, on account of the expectation ex- 
cited in the promisee. For which reason a mere pollicitation 
(that is, a promise made but not accepted) is not binding ; for 
a promise not accepted could excite no expectation. So of 
a promise obviously made in jest. ^ 

In enforcing contracts, the expectations of both parties 

» See p. 931, ant€. 
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must be looked to. Where the terms are expressed in writ- 
ing, their common agreement, contemplation, expectation, 
(i.e. of the burthen undertaken by one, and the advantage 
expected by the other,) is to be collected from that. 

In the Stipulation, the sense in which each party 
contracted was expressed apart, in order to render a doubt 
impossible. 

Where language is not employed, the common meaning of 
the parties is collected from the peculiar facts of the case, 
and from the consequences attached by the law (or usage) to 
contracts of the sort. Which consequences are either posi- 
tive or dispositive : i.e. to take effect whether the parties wish 
them or not, or in default of their making other provisions of 
their own. And in either case they must be understood to 
contemplate these consequences. 

SolemniiieR nnnf^oted 1o Contra ris. 

Their ends, as regards the parties, are two. 1 . To provide 
evidence of the existence and purport of the contract, in case 
of controv Tsy. 2. To prevent inconsiderate engagements. 

Many of these solemnities answer (and were intended to 
answer) both purposes, such as Bond, Covenant, Stipulation, 
etc. Others answer (or were only intended to answer) one. 
Such as the writing required by the Statute of Frauds. 

Distinction between such solemnities as are merely evidence 
of a contract ; and such as are evidence of a contract and of 
its tci'ms. 

Earnest, for instance, is merely evidence that a contract 
was made ; its subject, its terms, etc. must be established by 
evidence aliunde : A bond, etc. perpetuates these last. So a 
Stipulation was evidence of the 2 >roniise and of the terms. 

In Unilateral Cow /rac/,s, inconsiderateness is prevented by 
the unusual solemnity of the evidentiary incident annexed : 
— E.g. the sealing of a bond or covenant, the interrogation 
and answer in a Stipulation. 

In Bilateral Contractu (by the Romans termed ‘ consensual,^ 
by tlie English ‘ parol ’), it is supposed to be prevented by 
the mutuality ; each party contracting 'for his own pecuniary 
advantage ; contemplating a quid pro quo ; and therefore, 
being in tliat circumspective frame of mind which a man 
who is only thinking of such advantage naturally assumes. 
This solution will not indeed apply where the Consideration 
is past, or of small amount; but that this is only an incon- 
sistent application of the doctrine, and that it arose out of the 
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principle snggested, is dear, from the considerations after- 
wards si^gested. 

By consenmal is meant, resting upon consent without 
solemnity ; by parol, contracts which are not evidenced by 
writings in a certain shape and accompanied by certain 
solemnities. 

In consistency with the principle, the doctrine of Lord 
Mansfield and Wilmot (in 3d Burrows, 1665) is the just one. 
The contrary opinion, b^iwever, is consistent with the actual 
law. To require quid pro quo where a solemnity analogous 
to that of a bond intervenes, seems to be absurd. 

Tbe doctrine of Lord Ellenborough, that ‘there must not 
only be a consideration, but that it must be stated in the 
evidentiary instrument,’® is pushing the deviation from the 
principle still further. {Sed Qu\) 

Queere: Whether, in cases of pure contract, the solemnities 
in question are ever intended for, or are applicable to, the 
protection of third persons ? 

In cases of mortgage, etc. Registration is applicable and 
applied; but only in respect of the subject over which the 
jus in re is given. 

Since a contract gives no jus in rej^ registration, regards 
the subject, could be of no use; for as the 2 >arty who contracts 
to dispose of that subject may, if the transaction be really a 
contract, aliene to another before completion, and that other 
can retain (even with notice), registration would be nugatory. 
It is only where the other could not retain as against the 
former party, that registration is of use. By declaring that 
he shall retain, (if there be no registry or notice in some other 
way,) you make the right of the first acquirer conditional. 
But in the case of contract, he has no right, conditional or 
unconditional, as against third persons ; and therefore, third 
persons need not any such precaution. 

Contracts in Equity, which give jus in re as against all who 
have real or constructive notice, are, as against all such per- 
sons, alienations ; though only contracts as against others. 
So far, therefore, as regards contracts, registration could be 
of no use, but in respect of the person of the contracting party. 
By knowing the nature of a man’s engagements with others, 

I may make a guess at his ability to fulfil such as I may 

• Wain V. Walters, 6 East, 10. expression, he may very well, in these 

’ With regard to the meaning dfyW notes for his own use acRjpt it as short 
t» re, see p. 992, post. Although the for the expression *jwi in rem .over a 
author there objects to this use of the specific thing.* — E. C. 
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think of entering into with him. His, in case ot partnership^ 
has taken place to a certain extent. But it seems to be of 
limited application. 

The absence or presence of Consideration^ how it affects third 
persons (as creditors or other claimants against the general 
means of the obligor). 

Its absence as affecting third persons need not be consi- 
dered where the contract is unilateral, and is not accompanied 
by such solemnities as are necessary Jbo make unilateral con- 
tracts binding on the promisor. * Not being binding on him, 
it is of course, and d fortiori, not binding on those who acquire 
rights from him. 

But unilateral contracts, which would bind the promisor, 
are often void as against third persons, because they are 
without consideration ; i. e. without valuable consideration ; 
for, as we have often observed, no promise or act is without 
a consideration, inducement, or motive of some sort. 

Analyse the different motives*, and shew why a promise 
made for other than a valuable consideration is not, and 
ought not to be, good against those who have acquired rights 
out of transactions founded on such consideration. 

Difference between the intensity of the expectations. 

Danger of fraud. Danger of what would have the same 
effect, if rights acquired for valuable consideration could be 
defeated wholly or partially by inconsiderate engagements. 
Postponement of the claims of the industrious to those of 
the idle. 

Difference between vicious consideration and want of con- 
sideration. 

Where the consideration is vicious, the contract begets no 
obligation. Where there is a want of consideration, there 
is an obligation against the contracting party, provided cer- 
tain solemnities are observed. ‘Want of consideration’ is 
an elliptical or abridged expression for ‘ want of valuable 
consideration.’ 

Why a contract {strictly so called) yives no right in re as 
against third persons^ whether of property or right of possession. 

The principle seems to be this : that for want of sufficient 
publicity (or what is deemed sufficient), the right of the 
obligor over the subject, and consequently his power of dis- 
position, are appai'ently unaltered : the contract is not gene- 
rally knowi^ Third parties, therefore, afterwards acquiring 
by alienation (to which more publicity is, or ought to be, 
attached), would be disappointed in their well-founded ex- 
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pectations, if their right could be defeated by a right arising 
out of a transaction of which (as is assumed) they had no, or 
very inferior, means of ascertaining the existence. 

Upon this principle, a transaction 'accompanied by such 
evidentiary solemnities that at law it would be merely a 
contract, is, in equity, an alienation (i. e. gives a m re 
which may be classed with rights of possession), against all 
who do not afterwards acquire by a conveyance without 
notice of the contract.^ Equity looks at the purpose of the 
solemnity which is attached to a conveyance. That such 
solemnity imparts a knowledge of the disposition to third 
persons, is merely a presumption ; that in the absence of it 
no such knowledge is imparted, is also a mere presumption ; 
and since this limited presumption will not hold if there be 
evidence aliunde (i.e. either actual evidence, or presumpfio 
juris of another sort — constructive evidence), that such know- 
ledge was had, Equity, in these cases (whether usefully or 
not, is a question), overrules the presumption, and gives the 
subject to the obligee, as against all who are proved to have 
had that notice which (for want of a conveyance) it is only 
presumed that they had not. 

Cases ill which Equity does not (five jus in re ayainst ac- 
quirers with notice^ hut defeats ane.rlstiuy jus in re iu farour 
of acquirers without notice. This is atso resolvable into prin~ 
ciples of evidence. 

Where the contract is accomj)anied by some incident 
which is presumed to give general notice of the disposition, it 
changes its cliaracter and becomes an alienation, e. g. a sale 
with delivery, actual or symbolical. 

In these cases there is jus in re given to the obligee (i.e. 
a power of making a valid disposition, and of retaining as 
against the obligor or subsequent acqnhers from him), tliougli 
for many purposes (such as that of rescinding the dispositi<*rj 
and recovering the equivalent — charging the obligor with the 
loss of the subject, etc.), the contract is still in fieri, as 
between obligor and obligee. Stoppage in transitu is a good 
illustration. The disposition as an alienation being incom- 
plete,^ the seller, by preventing its completion, prevents the 
right of the creditors from attaching. 

Wherever a disposition ifiyenjus in re (i. e. a right on the 
part of the vendee or those who take from him, against 

® But, according to English fa\r. if tract of sHle. Therefore in English law 
the subject be specific, the alienation is stoppage in transitu is an anom^y. Ste 
looked upon as completed by the con- no^e, p. 385 , toI. i. ante. H. C. 
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acquirers from the vendor), the disposition is manifestly an 
alienation. If it be not, there are no means of distinguishing 
the one from the other. The ambiguity in truth arises from 
a very gross mistake, viz. cmfowriding evidintiary incidents 
with d/ispositions* Because certain incidents at law give no 
jus in re, (and therefore are contracts), ergo, the dispositions 
clothed with these incidents are still contracts, though in 
Equity they have a different effect. 


Quasi-Contracts and Quasi-Delicts. 

Quasi-Cou- STRICTLY, Quasi-Contracts are acts done by one man to his 
inconvenience for the advantage of another, but without 
what? the authority of the other, and consequently, without any 
promise on the part of the other to indemnify him or reward 
him for his trouble. 

Instances: Negotiorum geMio, in the Roman Law : Salvage, 
in the English. 

An obligation arises, such as would have arisen had the 
one party contracted to do the act, and the other to indemnify 
or reward. Hence the incident is called a ^ quasi-contract;^ 
i. e. an incident, in consequence of which one person is 
obliged to another, as if a contract had been made between 
them. 

The basis is, to incite to certain useful actions. If the 
principle were not admitted at all, such actions would not 
be performed so often as they are. If i)ushed to a ceHain 
extent, it would lead to inconvenient and impertinent inter- 
meddling, with the view of catching reward. Whether it 
shall be admitted, or not, d(*pends upon the nature of the 
act i. e. its general nature ; since, without a general rule, 
the iiidticement would not operate, nor Avould the limitation 
to the principle be understood. Acts which come not within 
the rule, however useful in the particular iiisiance, must be 
left to benevolence incited by the other sanctions. 

(See * Sanctions,’ jfost.) 

But quasi-contract seems to have 9, larger import;— de- 
noting any incident by which one party obtains an advantage 
he ought not to retain, because the retention would damage 
another ; or by reason of which, he ought to indemnify the 
other. The j>rominent idea in quasj-contract seems to be an 
loidi/c, advantage whicfi would be acquired by the obligor, if 
he were not compelled to relinquish it or to indemnify. 
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Quasi-Mict : — an incident by which damage is done to the 
obligee (though without the negligence or intention of the 
obligor), and for which damage the obligor is bound to make 
satisfaction. 

It is not a delict, because intention or negligence is of the 
essence of a delict : it being useless to apply a sanction where 
the will is passive. 

The distinction between quasi-contract and quasi-delict, 
seems to be useless. liP neither case is there either contract 
or delict. They are merely arranged under these heads, be- 
cause there is an obligation (stricto semu)^ as there would 
have been if there had been a contract or a delict. 

Therefore one fiction sujfices: and the rational way of con- 
sidering the matter is, to look at the incident as begetting an 
obligation ; and to treat the ref usal to make satisfaction, or 
to withhold the advantage, as a delict: i. e. as a breach of 
that obligation. 

The terms are merely a sink into which such obligatory 
incidents as are not contracts, or not delicts, but beget an 
obligation as ifi etc. are thrown without discrimination. And 
this is the rational view which Gains has taken of the sub- 
ject, in a work from which an excerpt is contained in the 
Pandects.'** 

Note, — Many incidents which are treated as (piasi-con- 
tmcts or quasi-delicts are, in truth, contracts or delicts ; or 
need not be thrown into this common receiver, because 
they may be treated of conveniently elsewhere. Examples ; 
1°. The refusal to imy money received under a mistake, 
appears to be, not a quasi-contract, nor a quasi-delict, but a 
delict ; there being intentionality. 2°. Evidio, which is a tacit 
contract, d®. The obligation of the hwres to pay legacies ; 
which it is absurd to refer to a quasi-contract, and* not to 
the will, etc. 

In the English Law the above terms do not occur ; there 
the obligation is said to arise out of a contract or promise 
w^hich the law implies. But the fiction is the same. 

Demand necessary to support an action on jus in re. 

If there be no delict without intention or negligence, 
quasi-delicts (like quasi-contracts) are merely sources of 
obligations, the refusal to fulfil which is properly the cause 

® It 18 remarkable that Lord Stair, obligations ’ — duties to wliich, namely, 
who may well be called the Gains of w’e are bownd by the w\ft of Ood without 
Scotch jurisprudence, adopts a similar our own engagement or consent, and 
arrangement, and classes both under which include the primary duties arising 
one head, which he names ‘ Obediential from the domestic conditions.— K. C. 
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of action. Thus, the fact of my having received money 
through a mistake, is not a delict ; but begets an obligation 
to repay that money or an equivalent. And the refusal (ex- 
press or indicated by conduct) to repay, is the immediate 
cause of action : i. e. is a delict. 

(Qw*. Or the action may be considered a vindication.) 

In those cases in which a consideration has/aiZe^d, there is 
a breach of accessory contract. 

So, if I refuse to make compensation for damage done 
by my servant (without intention or negligence on my part) 
there is a delict ; but, before refusal, an obligation to make 
such compensation. Whether demand be necessary to 

sustain the action ?) 

It would appear, therefore, that every Eight of Action 
arises out of a delict : i. e. a violation of some positive or 
negative obligation : And ail such obligatory incidents, as 
amount to a cause of action without demand and refusal, 
are not quasi-contracts or quasi-delicts, but breaches of con- 
tract or violation oi hi rc. 

In quasi-contract, the prominent idea seems to be the 
ad antage derived by the obligor (though inconvenience 
must, of course, have been sustained by the obligee). 

In quasi-delict, the jn’orniiient idea is the damage suffered 
liy the obligee; any advantage which may have accrued to 
the obligor being accidental to the cause of obligation. But 
ill many cases the advantage and damage so suppose one 
another that it is difficult to determine the class. As solid lu 
in(hihUi, Hence, ^ ex variis causa vum figuris,^ 

If the terms ai'e to be retained, it would be better, per- 
haps, to limit ‘quasi- contract’ to incidents in which a service 
has been rendered by the obligee, and on which, therefore, 
it ma}^' be presumed that the obligor (if conscious and 
capable of contracting) would have purchased the service by 
a promise to requite, etc. And to call all other incidents 
‘ quasi-delicts.’ 

Ao/c. — Wherever there is a promise, expressed or implied 
(i. e. to be inferred from the words, or from the position, or 
conduct of the obligor, previous to fiie completion of the 
obligatory incident), that incident is not a quasi-contract, but 
a genuine contract. And wherever there has been negli- 
gence or intention, immediate or remote, on the part of the 
obligor, th?re is a genuine delict.' It would seem, there- 
fore, Hiat damage done by the intention or negligence of 
servants, by vicious cattle, ejc. of the obligor, ought to be 
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rather ranked with deKcts : for there is a degree of negli- 
gence in employing such servants, or in keeping such cattle, 
etc. In short, where the damage is not the consequence of 
some incident which prudence could not prevent, there is 
always room for applying a motive to the will ; and, there- 
fore, the incident may be classed with delicts. 

(See ‘ Sorts of Civil Injuries/ 

Limiting quasi-contract to services without instance and 
promise, and quasi-delict to damage without intention or 
negligence, immediate or remote, — there seems no reason 
for the use of the two terms ; either being alike applicable 
by the same analogy : i. e. an analogy not of obligatory in- 
cidents, but of consequent rights and obligations. Neither 
a quasi-contract nor a quasi-delict is like either a contract 
or a delict; but the conseq^iiences of either of the former, 
are like the consequence of either of the latter ; i. e. in 
begetting yitm ad rem. 

Blondeau seems to mistake the meaning of quasi-delict. 
The cases which he has cited as quasi- delicts are delicts : 
for there is intention or negligence. Quasi-delicts, in 
truth, are not viola turns of rights at all ; but sources of 
jura ad rem, the refusal or omission to satisfy which, is a 
delict. 

If an incident beget directly an action, it should clearly 
be ranged with delicts, and not with quasi-contracts or quasi- 
delicts. 

Perhaps all incidents not contracts, which imply neither 
negligence nor intention on the part of the obligor, but 
which yet beget an action without refusal or omission to 
satisfy, etc. should be called quasi-delicts, being like delicts 
in directly begetting an action, but unlike them in respect 
of the absence of negligence and intention. 

And all incidents not contracts, which imply neither 
negligence, etc. but which only beget an obligation, the 
refusal or omission .to satisfy which, is the direct cause of 
action, should be called quasi-contracts : they being like 
contracts (rather than delicts), inasmuch as they engender 
an obligation which in itself supposes no right of action, but 
only begets an action on breach, , • 

If this be so, quasi-delicts should be classed with 
^ Sanctionative Eights and Obligations.’ 
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Gains makes no distinction between delicts and quasi- 
delicts, though he adverts to quasi-contractck 

Quasi-contracts and quasi-delicts, are not the only cases 
in which the name of one incident is extended to another, 
by reason of a resemblance between the rights and obligations 
which they respectively engender. Another instance, is the 
extension of the term ‘purchasers for valuable considera- 
tion,’ to certain parties who are entitled under marriage 
settlements. 

The confusion entirely proceeds from the want of a ge- 
neric expression by which these incidents can be bundled up 
together. 

And note ; the same want, instead of leading to the ex- 
tension of a narrower, sometimes leads to the limitation of 
a wider : as in the instance. Rights arising hy operation of 
Law\ as if all rights did not so arise, and as if it were 
possible to distinguish this narrower class of rights by a term 
which is common to all. 

Tendency to confo^m(1 tacit contracts with quasi-contracts, 

(Give instances :) This confusion is more likely to arise 
amongst English lawyers than others, on account of their 
wanting a generic name (which, bad as it is, the Romans 
have) for marking this sort of obligatory incidents. 

Origin of the classification of spontaneous services, and of 
damage witho%d intention, etc, with coyitracts and delicts, 

1st. The want of generic names. 

2nd. The extension to the former of the remedies pre- 
viously annexed to the latter. 
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in the largest possible sense. 
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TABLES AND NOTES. 


In the Preface (p. 25, vol. i. a7itr) to iln’s work, I mentioned the 
Tables which Mr. Austin drew out and distributed to the members of 
his class. I also gave, in his own words, liis account of them, and of 
Ids purpose in constructing them. I added, tliat they w^ere lament- 
ably incomplete, but that I -was not without a faint hope that some 
of till materials destined for the construction of the missing 
Tables might be found among his papers. I have clung to this 
hope with a tenacity which there was little to justify ; but after 
the most minute search and anxious inquiry, I am compelled to 
relinquish it. 

Notwithstanding the incontestable value of the following Tables 
and Notes, it is not without intinito pain that I submit them to the 
public in their actual state ; esj>ecially since I have the full per- 
suasion that some at least of those which are wanting were either 
prepared or in course of preparation. As I always corrected the 
press with him, 1 ought to be able to recollect exactly what were 
printed, hut several circumstances, which, for his justification, it 
may not 'he inipcrtinent to mention, tended to eJTace any distinct 
memory of them from my iniiid. After the close of his Lectures in 
1832, ho was in such a state of suffering and depression that my 
only solicitude was to keep everything out of his way that could 
remind him of his abortive projects and frustrated hopes ; and I 
carefully avoided all mention of his Lectures. The copies of the 
Tables, excepting the few lie had distribute^, were left in the hands 
of the printer, and remained there till very recently. 

In the Preface 1 have mentioned the several occupations in which 
Mr. Austin engaged. To these successively he devoted all the time 
and thought of which incessant attacks of illness left him master ; 
and after eigfit years parsed in a fruitless and exhausting struggle, 
he was? compelled to abandon it, and to seek some mitigation of his 
Bufferings abroad. 
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Tlius there never was a time at which he could have been urged 
to complete this laborious work with the smallest chance of success. 
Nor was it ever alluded to, till within the last few years, when he 
could talk with calmness of his failures and disappointments. He 
one day said to me, ‘ I have been looking over those Tables of mine, 
and I may say to you that I am really surprised at my own work.’ 
And he went on to describe what had excited in him the rare emotion 
of self-applause. Thus encouraged, I did venture to express my 
ardent desire that he wo^ld finish them, and return to the work in 
which he acknowledged his own mastery. But he only replied, ‘ It 
is too late — At that time I had it all before me. The time is over. 
Besides, who would care for them ? ’ 

This was the last, I believe it was the only time, we ever spoke of 
them, and it ^vas decisive. 

And thus, after the lapse of thirty troubled years, I can do nothing 
but either suppress what competent judges deem so conclusive a 
proof of his ability and learning, (and what, above all, he himself 
thought admimble, ) or give the Iragments which exist of the com- 
plete structure he had planned. 

It appears clear from the numerous references to them which will 
be found in the following imges, that the missing Tables were in 
existence. Whether any manu.script was left in the printer’s hands, 
ami. in so long a lapse of time, destroyed, or whether he himself, 
dissatisfied, as he was so aj)t to be, with what he had done, destroyed 
it. it i.s impossible for me to conjecture. 1 have carefully examined 
every portion of the manuscripts. I find a great number of notes 
■which were probably intended to be used in the (;(>m])letion of this 
work, but nothing tluit can be applied to that purpose by any hand 
but his. — »s'. A, 
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The Arrangement which seems to have been in- 


Jus (law) PiBLicuM : 

(‘ Qu<k1 ad Stahm Rei Rotnunai—Ad publice niWia— special : 
Quod iu sacri.H, in Baa‘rdotibu8, in magistratibus consislit.’) 


Jus (law) tpuid ad Pkusonas 
pertinei: (othcrwiso, />c' P kuwinis— /><' J uith: 
Penonarum — Divisio Permnarvm: ^ liov 
tpotrwirtov bmiptaii — J)e C<>NI>I( I<>NK Jlomi- 
num — l)e Statu Iltminum — De Personurum 
Statu.) ' ^ ' 


Jus (law) quod ad Res 
perlinel: ((»therwi8e De 
Kmirs.) [jjDtCS.] 

The hubjeets, or matter, of which de- 
partment appear to be the following: 


DoMiNru.M (in the largo signification): 

A clasH of Rights (their corresponding duties lioing 
implied) which Cyiitains the following yeaem, viz. — i 


Dominium rei singuhe; (or 
Dominium, in the strict ac- 
ceptation. Otherwise styled 
Puoukietas ; otherwise, 
In Re l^)TKSTAs.) 

J i\s Pos.sKs.si ON IS : 


JniA, si VO Jura in 
Rp: aliena : volut 
ScirituH, Jus Pigno- 
ris, ok. 

Juris in rt' aliona 

(^UASI P 0 SSK.SSIO. 


Dominium Rerum per 
U N 1 V K KSIT at km UCqUh 
sitanmi: velut lleredi- 
tatis, Doth, Peculii, etc. 


[For the to this Table, see the next page.] 
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tended by the Boman Institutional Writers. j^OtC 1. 

Jus (law) Privatum : 

(‘ Quod ad sinpulorum utilitatem — ad privatim utilia — spectat.’) [aotc 2.) 

O^u taming — ^ 

Jus (law) quod ad At TiONKS 
pertiuet : (otherwise De Au- 
TIONIIU'S.) [JJotr 3.1 

A department exelusivelv conversant (according 
to the intended arrangement) about C'ivil Procedure ; 
but (ns ir is given by Gaius, and also by his imita- 
tor Justinian) ineliiding the de.seription of a few 
rights and obligations which jirop rly uro substantive. 


Oiu.itJATio (in the correct signification): 6.1 

A class of Kights and Obligations which contains the follow- 
ing genera, viz. : — > 


Onr.KiATiONKs e.r Contractu Oni.KiATmxhs c.r Ohi.io.xtionks 7 i 

et quasi ex Contractu: IMicto: quad cx Delicto. LJ****^ ''1 

Which department ndatest<» Which department 

1. Obligations ar'*«ing im- relates to 

mediately tram contracts and 1. Deltcts,\\\ the n/ric/ sig- 

quasi-eontract." ( — Primary nitication of the term : i.c. 

Obligations — Obliuation.s Damage intentional or by negligence doto ant 
foundKl on injurie-, delii'L', culpa'), to absolute rights — to jura in rem (in the 

or n 'TILTS ). I.’iruc'.t import of the phra.se ) — Jura qmr valent in 

“I. Injuries consisting in /ansoaos (as op|s»sed t«>7wra yate m/ewt /a 

the non-]»erforniancc, or in personas imiXA r.\s). (See Tabh* Ii. note 8.) — 

the undue performance, of As rxainples «»f M'bVt.v, in the ri«-t signification of the 

those ])rimary obligations: term, may be mentioned. Assaults, and other oflTentjeH 

0. g. Mora. again.st the body; Libel.s and other olfeiiees against 

8. Obligations arising im- r<‘pntation ; Thefts eonsiden d ns eivil injuries ; Kor- 

rnediatehf from those injurie.s, cible dispi'ssession ; Detention nada fide, from thcc/owii- 

tliough ntediatehf from the hum, or proprietor of the subject ; Trespass upon 

primary obligntioii.s of which another's land; Wounding, or other wise •‘damaging, 

those injuries are violations : his slaves, cattle, or other movnliles. 

e. g. Liabilities on an Action 2. The Obligations, incumhe.nt upon the injuring 

cx contractu, with the cor- jiartie.s t4> rc'-torc, satisfy, etc. ; wdth the <‘orresponding 

responding Bight of Action Bights of Action, et<-. which re.side in the injured 

residing in the injured parties. 

partv. 


Whether the Law’ of Crimes, of Punishments, and of 
Criminal Procedure, fell within the plan of the Koman 
Institutional writer.-, .seems to be doubtful. [flate 8.] 
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Notes to Table L 

[iBU)te 1 ] See Gaii Institutionum Commeritarii iv ; Ulpi- 
ANl Libri Regulartm Singularis Fragmentary Justiniani Jn- 
stitutionee ex omnibus antiquorum Tnstitutionibus, et prse- 
cipue ex Commentariis Gaii tarn Institutionum quam Remm 
Quotidianarvmy aliisque multis Commentariis, compositse^). 

The Arrangement of Justinian’s Institutes (or, rather, of 
the earlier Institutes from which they were copied or com- 
piled), is a systematicy or scientific one : that is to say, de- 
rived from distinctions lying in the matter of the treatise. 
Thus, the Roman Law (the matter of the Institutes) is di- 
vided, in respect of its sources, into Written and Unwritten, 
etc. : in respect of its subjects, into Law of Persons (i. e. 
special or particular law), Law of Things (i. e. the general 
law of substantive rights and obligations), Law of Procedure, 
etc. But the arrangement (if such it can be called) of his Code 
and Digests, is an historical one. Instead of being founded 
upon distinctions lying in the matter of the compilations, it 
was taken from a circumstance purely extraneous and acci- 
dental : namely, the order or series (consecrated by reverence 
for aiitiquity), in which the various branches of the Roman 
Law had been modified, as occasion prompted, by the Edict 
of the Prmtors, See the Constitution ^ De Conceptione 
Digestorum,’ in which the Emperor instructs Tribonian ‘ in 
libros et titulos materiani digerere, tarn secundum Nostri 
constitutionem Codicis, quam Edicti perpetui imitationem,^ 
It is scarcely necessary to add, that each of these clumsy 
compilations is the merest chaos. 

In the Table here submitted to the reader (which has been 
abstracted from the three treatises mentioned above, and 
also froin the corresponding portions of the Digests or Pan- 
dects), the terms of the Classical Jurists are given exactly. 
With a view to the study of these admirable writers (who 
are incomparably the best teachers of the Roman Law), this 
is a matter of the highest importance. Such a multitude of 
new, and, in some respects, preferable expressions, has been 
imported into the system by the later Civilians, that those 
who have only studied it in the Avritings of these last, 
scarcely know it again when they mount to the original 
sources. 


2.*J For the distinction between Jus puhlicum and 
Jus pnvatum, see Inst. lib. i. tit. i. § 4 ; Dig. ib. i. tit. i. 
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• 

Tit. i. Z. 1. § 2. — And see below. Note 8. It seems that the 
Elementary writers commonly confined themselves to the 
latter. For Justinian’s Institutes briefly indicate the dis- 
tinction, and then immediately subjoin ‘ Dicendum est igitur 
de jure private.’ 
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[iSot£ 3.] The Arrangement of Private Law exhibited in 
the Table above is formally announced by Gaius (i. § 8. ^ De 
Juris Divisione ’), and also by Justinian (Inst. i. 2. § 12) : 
And, in spite of the opinion now prevalent in Germany (see 
Tab. III.), it seems to be the arrangement wliicli they in- 
tended and actually observed. Their adherence to it maybe 
traced in the Iftstitutes of Gaius, and is obvious in those 
of Justinian. 

Compare the following places of the latter: Inst. i. 2. 

§ 12 ii. 1. in princip. — ii. 2. § 2. — ii. 5. § 6. — iii. 12, 

^ De Obligationibus,’ in princip. — iv. G, ^ De Actionibus,’ in 
princip. 

For the scope or purpose of this Arrangement, see Table 
II. note 2. 


[i^otc 4.] These various expressions for the Law of Per- 
sons may oe found in the following places: — Gaii Comm, i. §§ 
8, 9. — Inst. i. 2. § 12: t. 3. in pr.— Dig. i. 5. (‘ De Statu 
Hominura ’) L 2. — Theophilus 4. G. pr. 

[i^OlC 5.] Gaii Comm, ii. § 1. — Inst. ii. 1. in principio. 

In the language of the Roman Lawyers, the term * Res ’ 
has various meanings ; and of these, the two following 
demand particular notice. It means, first, Tilings, Persons, 
Acts, (or Forbearances), as subjects or ohjexts of rights and 
obligations : — ‘materia jnri snhjecta ^ — ‘in qua jus Hersatur^ 
— ‘ea quae jure nostro afficiunhir^ — ‘ qum tanquam materia 
ei sunt proposita,^ Or it means, secondly, Rights and Obli- 
gations themselves: — ‘res incorporates'' — ‘ ea qua? in jtire 
consistunt:’ velut ‘jus hereditatis,’ ‘jus utendi fruendi,’ 
‘ servitutes,’ ‘ ohligationes quoquo modo contracts. ’ 

See Inst. ii. 2 § ?. — If this passage had been well con- 
sidered, those differences about the arrangement of the 
Institutes, which are referred to in Note 3, would scarcely 
have arisen. See Table III. 

For the import of the expression 'Jus quod *ad Res per- 
tinet,’ see Table II. note 2. 
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Tablb^i. 6*] D(mirmm (in the large signification) and OhU- 

gaiio (in the correct signification) are synonymous with the 
Jus in Rem and Jus in Personam {determmatam) of numerous 
modem writers upon the Roman Law. For the import of 
which distinction, see Table II. note 3. 

By the Classical Jurists, ‘ Obligation ^ is never employed 
in that large generic sense which it has acquired in subse- 
quent times. In the language of these writers, it has com- 
monly the following meanings. a 

1®. It signifies the Obligation which answers to a Right 
m personam. 

2®. Inasmuch as they had no name specifically belonging to 
this last (rights of every class being embrabed by the word 
jus)^ they used the term ‘ Obligation ’ to denote that Bight {in 
personam) with which the Obligation correlates. 

3®. It signifies the Bight (in personam) which resides in 
the party entitled, with the Obligation which is incumbent 
upon the opposite party : ‘Vinculum inter utrumque.’ 

It is remarkable that a similar ambiguity (with a swarm 
of others) sticks to the term J'm. Thus, ‘in omne Jus de- 
funct! succedere,’ is to succeed to the obligations as well as to 
the rights of the deceased. So of the German word Becht ; 
in the legal, as well as in the popular, language of the 
Middle Ages. And so, in our own country, when a man is 
obliged to do a thing, it is not unfrequently said ‘ that he 
has a right to do it ’ — an expression at which we laugh, but 
which, beyond a doubt, is good Saxon English. 

As the Roman Lawyers had no specific expression for 
Rights against determinate persons, so had they no term 
appropriated to those general Obligations which correspond 
to rights in rem. A Roman Lawyer, speaking of such an 
obligation, would have used the generic term Necessitas; 
or, less correctly, OJfieinm ; — the former signifying obliga- 
tions which are imposed and sanctioned bj’^ law ; the latter 
denoting, properly, those religions and moral obligations, 
which, as wanting that cogent sanction, are frequently styled 
‘ imperfect.’ 

Consequently, the language of the Roman Lawyers stood 
(nearly) thus : 

1®. For rights (universally,) they had ^Jus:^ for rights 
in rem (generally), ^ Dominium^ (in its loose signification) : 
for rights impersonam^ ‘ Obligatio.^ , 

2®. •For obligations or duties (universally) they had ^ Ofii^ 
cium ’ and ‘ Necessitas : ’ for the special obligations which 
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answer to rights in personamy * Obligatio.^ — For the general 
duties or obligations which answer to rights in rem, they had 
no specific expression. But since obligations of this class 
were never denoted by ‘ Ohligatioy and since obligations of 
the other class were always denoted by it, ^Ofiicium^ or 
^Necessitasy when opposed to ^Obligatio* supplied the de- 
fect. — For a closer examination of the matter, see Table II. 
note 3. 

[What follows, to the end of the Note, was found among ‘ Loose 
Papers.’ It is marked ‘ Note 6, to Table I.,’ and is the only frag, 
ment to which a place is distinctly assigned. — 

[The Latin Jus (not synonymous with Law) sometimes 
means Right as opposed to Obligation. Sometimes, how- 
ever, it is used collectively, and denotes right and obligation, 
or obligation alone. ‘ Succedere in omne Jus defunctiy is to 
succeed to his obligations as well as to his rights. 

The word ‘ Obligation ’ {stricto sensu) has also a double 
meaning. Sometimes it means the obligation which corre- 
sponds with Jus ad Hern ; sometimes it means the right of 
the one party, as well as the obligation of the other. Thus 
the party who gains a right by a contract is said to. jicquire 
an obligation ; i. e. a right against the party who is bound 
by the obligation. Thus, also, the theory of the Rights 
and Obligations which arise out of contracts, and of the 
rights and obligations which resemble these, though they 
originate in other incidents, are treated in the Institutes, 
Gains, etc. under the title of Obligations : an expression 
which denotes the rights of the parties entitled, as well as 
the obligations of the parties who are bound. 

The French word ‘ Emjageme^dy which, though it properly 
mean not an obligation, but an obligatory incident of a 
certain kind (e. g. a contract), also means obligation, and is 
used by certain French writers as a collective expression for 
rights and obligations. 

In the German, Bechtsverhdltniss (a relation arising out of 
law) is also a generic name for right a7td obligation. Some- 
times it denotes rigliTi or obligation ; but then it always de- 
notes the right or obligation as related to the obligation or 
right. It denotes the one and connotes the other. 

An objection to these uses of Jus^ Ohligatioy and Engage- 
ment is, that the words Ihus used ard ambiguous, and that 
when we want to discriminate between right and obligation, 
VOL. II. F y 
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Ta’bim I. we mtist conetantlj annex to the term a declaration of the 
sense in which we mean to nse it. 

But there is another objection of a more general nature : 
an objection which applies equally to RechtsverhdUmss : 
namely, that each of these terms (used collectively) supposes 
that every right supposes an obligation ; — that every obliga- 
tion as well as every right is relative ; that as the existence 
of a party invested with a right supposes the existence of 
one or more subjected to a corresponding obligation, so the 
existence of a pai^y subjected to an obligation must suppose 
that some other party is clothed with a corresponding right. 
This, however, as we have already shown, is not true. There 
are absolute obligations, although there are no absolute 
rights. 

The English language has this advantage, that though its 
vocabulary of leading terms is scanty, they are precise and 
unam biguous ; — Law — Right — Obligation . 

‘ Befugniss ’ and ^ Pjlicht ^ seem to denote right and ob- 
ligation in abstract, but sometimes the same in concrete; 
^ Recht ^ and ‘ Verbindlichkeit^* the converse : i. e. more com- 
monly in concrete, but sometimes in abstract. 

^ Forderung ’ (which corresponds with the Latin Debitum 
in its largest sense) denotes that which is to be done, posi- 
tively or negatively, in consequence of the obligation ; which 
last is rather the ^ vinculum/ 

^ Officinm ’ is moral duty or obligation in the largest 
sense. 

^ Necessitas ’ (which rarely occurs) is legal duty or obli- 
gation, also in the most extensive meaning of the word 
obligation. 

‘ Ohligaiio ’ is a species of ‘ Necessitas : ’ i. e. Obligation 
limited^ to a determinate person or persons. A specific name 
for the ‘ Necessitas ’ which corresponds with Jus in rem is not 
to be found. 

In German there are single names for the party having a 
right, and for the party subjected to an obligation. In other 
languages, circumlocution must be resorted to. The English 
‘ entitled ’ applies only to the first, an(^^ only denotes it in an 
indirect manner. 

Right, Obligation, Duty {Devoir, Officium), — with their 
corresponding expressions, ‘ it is, or is not right to do such 
an act,* ‘ sqfh an act ought, or ought not to be done ; * ‘ such 
an act is right,* ‘ such an act is a duty,’ etc. — are perfectly 
equivalent expressions ; as denoting conformity with a rule 
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{or rather performance or observation of the obligation which 
the rule prescribes). 

Sometimes they simply denote approbation of some rule 
of conduct or of some act : as, ‘ Law as it ought to be/ 

Sometimes ‘ ought ’ (and devoir y the verb) denote, like 
Law, conformity with any established order of incidents : as 
^ such an event ought to (or should, or must) have happened, 
on such and such suppositions.* 

The metaphorical stmse in this case differs from that in 
the case of Law only to this extent : that whereas the meta- 
phorical ‘ Law ’ denotes the customary order, ‘ ought ’ de- 
notes the metaphorical obligation which that law is feigned 
to have imposed. Observance of a law, or of the obligation 
which that law imposes, are equivalent expressions; each 
being causes of the uniformity which it is intended to indi- 
cate.] 

[i^OtC 7.] The distinction between Obligations cx Delictoy 
and Obligations Quasi ex Delicto^ seems to be superfluous and 
illogical. Obligations (}n(m ex Delicto arise from two causes : 

1°. Damage to the right of another by one’s own negli- 
gence {ctilpdy imprudeniidy imperitid) : 

2"^. Damage to the right of another by some third person 
for whose delicts one is liable (e. g. ‘ filius in potestate,* 

‘ servus,’ ‘ aliquis eorum quorum opera exercitor navis aut 
stabuli navem aut stabulum exercet’). Cases of the former 
sort fall within the notion of Delict ; and many such cases 
are actually ranked with Delicts in the Lex Aquilia (one of 
the principal sources of the Roman Law for that department 
of it). In cases of the latter sort, the class of the obliga- 
tion varies with the nature of the ground upon which the 
liability is founded. If the mischief be caused, • though 
remotely, by the negligence of the party obliged (e. g. ‘ si 
aliquatenus culpse reus sit, quod opera malorum hominum 
uteretur^)y the case, as before, falls within the notion of 
Delict. And supposing that the party obliged is clear of 
intention and negligence, his obligation should be referred to 
that miscellaneous class, which are said, by analogy, to arise 
from [quasi) Contracts. 

[i9.0te 8.] The Institutes close with a short Title ‘ De 
Publicis Judiciis,’ which* only includes a «pec^66•of Criminal 
Procedure, together with the Crimes and Punishm^ts to 
which that species was appropriate. 


959 

Tahi^k I. 
Xot« 6-8. 



96q 

Tabi.k T. 
Koted. 


yy.risprudmce. 

See the Title in question, and also the following places 
in tne jjigesis : xivii. i, • ue mvaiis 1 . — 

tit, 2. Z. 94, — tit. 10. L 46. — ^tit. 11, ‘De Extraordinariis 
Criminibns.^— tit. 20. L 1, 2.— tit. 23, ^ De Popularibus Actio- 
nibus.’ — xlviii. 1, ^De PMicis Judiciis/ to tit. fS, inclusive. 
— ^tit. 16, to the end of the Book, and especially tit. 19, ^ De 
Poerm,^ h 1. § 3. 

It would seem that this Title in the Institutes is not a 
member or constituent part of the v'ork, but rather a hasty 
and incongruous appendix added on as an after-thought. For, 
first, instead of expounding the subject in a systematic 
manner, it merely touches {‘ per indicem’) a fragment of the 
subject. Secondly, It appears that Criminal Law was looked 
upon by the Roman Jurists as properly forming a department 
of Jus Publicum: And Z/m, it is most probable, was not 
included in the Treatises from which Justinian’s Institutes 
were copied or compiled. 

See above, Notes 1 and 2. — Whether a similar Title was 
appended to the Institutes of Gains is uncertain ; the con- 
clu ling portion of the Manuscript being lost or illegible. 

In order to determine the place which should be assigned 
to Criminal Law (or, rather, in order to determine the ar- 
rangement which should be given to the whole Aggeegate of 
Law — ‘ Omne Coepus Juris ’), it would be necessary to settle 
the import of an extremely perplexing distinction : namely, 
the distinction between Public Law and Private (or Civil) 
Law.— According to the large and vague meaning which is 
often attached to it, ‘ Public Law ’ comprises not only the 
whole of Criminal Law^ but also much, if not the whole, of 
the Law which, commonly, is denominated ‘ Private.^ And 
if the term be taken in this its loose signification, a distinct 
and intelligible arrangement of the Corpus Juris is simply 
impossible. According to the strict and determinate mean- 
ing which seems to have been annexed to it by some, ‘ Public 
La IV ’ is included in the La w of Persons : that is to say, it is 
merely a subordinate member of that great Aggregate or 
Whole, which, under the absurd name of ^ Private Law,’ is 
frequently opposed to it. If ‘ Public Law ’ be taken in this its 
definite import, there is only a small, though weighty, por- 
tion of Criminal, that can possibly be referred to it with 
propriety.— ^ee Table III. sub fine. 
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Notes to Table II. 

[iSotC 1.] This arrangement coincides exactly with that Tablr ii. 
which I have given in Table I. But in lieu of the terms 
which occur in the Institutes of Justinian, in the Excerpts 
from the Classical Jurists of which his Digests are com- 
posed, in the Institutes of Gaius, etc., I have here substi- 
tuted terms which originated in the Middle Ages, or in 
times still more recent. For the following, amongst other 
reasons, these terms demand attention. 

1. Expositors of the Koman Law often introduce them 
into their writings without sufficient explanation ; without 
opposiny them to the corresponding expressions which were 
employed by the authors of the system. 

2. Writers upon Universal Jurisprudence, upon the so- 
called Law of Nations, and even upon Morals generally, 
have often drawn largely from that justly celebrated system ; 
and, in their express or tacit references to it, have commonly 
adopted the terms devised by modern Civilians, or by Com- 
mentators of the Middle Ages. 

3. These terms have been imported into the technical 
language of the systems which are mainly derived from 
the Roman : e. g. the Fiunich Law, the Prussian Law, the 
Common or General Law of Germany. 

4. Some ot these terms are better constructed than the 
corresponding expressions of the Ancients ; and are, indeed, 
the oidy ones, authorised by general use, which denote the in- 
tended meaning without the most perplexing ambiguity. 

Trace the Arrangement, which is given in the Table 
above, through the following places of Heineccius, the most 
celebrated teacher of the Roman Law in the eighteenth 
century : — ‘ Elementa Juris Civilis secundum Urdinem 
Institutionum ’ ; together with his admirable, though less 
known ^ Recitationes in Elementa, etc.:’ — Lib. i. tit. 1. 

§§ 30, 31. — tit. 2. § 74 — ii. tit. 1. § 310 in princip. §§ 331 
to 334. § 335 in princip. — tit. 3. § 392. — tit. 10. § 484. — 
iii. tit. 14. §§ 767, .768, 771, 772, 774, 778.— tit. 28.^iv. 
tit. 1. — tit. 5. — tit. 6. — tit. 18. And see the corresponding 
places of his ‘ Antiqutates,’ in which the Arrangement of 
the Institutes is also obseiwed. 

[i^OtC 2.] ‘ Jus Reeum : ’ i. e. Law regarding Rights and 
Obligations in generaly together with the Things which 
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Tablk tt. are their subjects or objects. It stands opposed, on the one 
side, to Ju% AoTiONaM : i. e. Law not regarding svistantive 
rights and obligations, but the mewns by which they are 
enforced wben a resort to the tribunals is necessary. (See 
Tables V. VI. note 2.) It stands opposed, on the other 
side, to Jvs Peksonaetjm : i. e. Law regarding the distinc-- 
tive rights and obligations, which arise from (or, rather 
compose) the various conditions of persons. (See below, 
note 3, C. b. : And see Table IV. sec# 2.) 

It was probably styled Jus Rerum, or Jtis quod ad Res 
pertmet, for one of the following reasons : — 

1. Inasmuch as the term Res included rights and obli- 
gations, the general law or doctrine of rights and ohliga” 
Horn might be styled Jus Rerum, without a solecism. 
(See Table I. note 5.) 

2. The description of the Res, which are subjects of rights 
and obligations, is placed, in the Institutes, at the beginning 
of the Jus Rerum : and hence, a name, strictly belonging to a 
section was naturally extended to the whole department of 
which that particular section was the prominent and most 
obvious feature. So the third department embraces the 
law of Procedure ; but as Actions (strictly so called) occupy 
the foremost place, the whole is denoted by the partial and 
inadequate name of Jus Actionum. 

The arrangement of the Roman Lawyers is liable to 
objection in the detail, but is manifestly just in the 
main ; though certain modern writers have involved it in 
tliick obscurity, by grossly misconceiving the purpose, and 
grievously dis^rting the expressions. 

[jSolf 3.] (A.) ^Jus IN Re— Jus in Rem — Jus reale — Do- 
minium sensu hit lore : ’ 

These expressions are synonymous. Taken in the largest 
signifitjation of which they are susceptible, they denote a class 
of rights which may be defined thus : — Rights of persons 
against all other persons, or, at least, against other persons 
generally ; — ‘ Facultas homini competens sme respectu ad cer- 
TAM personam.^ Or these rights may be defined as follows : 
— Such rights of persons as answer to obligations incumbent 
upon ALL other persons, or, at least, upon other persons ge- 
nerally. f 

^Jus AD Rem — Jus in Personam — Jus personale — Obli- 
GATIO : * 
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Taken in the largest signification of which they are bus- Tabi 
ceptible, these synonymous expressions denote a class of 

rights to which the ensuing definitions will apply : — Rights ' 

of persons against determinate persons ; — Rights answering 
to obligations incumbent upon determinate persons : — ‘ Facul- 
tas homini competens in certam personam,* 

Rights of the first class, and rights of the second class, 
are, therefore, distinguishable by this : — The ohligafioas cor- 
relating with these, are limited to determinate persons : the 
duties (or obligations) correlating with those, attach univer^ 
sally or generally. 

But though this is the essence of the distinction, they 
are further distinguishable thus. The duties or obligations 
which answer to rights of the first class, are, all of them, 
negative : that is to say, obligations to forbear or abstain. 

Of those obligations which answer to rights of the second 
class, some are negative, but some (and most) are positive : 
that is to say, obligations to do or perform, 

(B.) The full exposition of this all-pervading distinction, 
is necessaiily reserved for the Course of Lectures to which 
these Tables are intended to serve as helps. But, perhaps, 
the following examples will give the clue to its import. 

(a.) Ownership or Property (equivalent to Dom inion^ taken 
in its limited senses), is a term of such complex and various 
meaning, that it were hardly possible to force a just explana- 
tion of it into the narrow compass of a note. But in order 
to illustrate the distinction here in question, Ownership may 
be described, accurately enough, thus: — The Right to use or 
deal with some given subject, in a manner, or to an extent, 
Avhich, though it is not unlimited, is indefinite. In which 
description is necessarily implied, that the Law will protect 
or relieve the owner against every disturbance of his right 
on the part of any other person. To change the expression, 
all other persons are bound to forbear from acts inconsistent 
Avith the scope of his right. But, here, the obligations which 
correlate with that very right, terminate. Every positive obli- 
gation which may regard or concern that right, is neverthe- 
less foreign or extraneous to it, and floavs from some incident 
specially binding the party upon whom the obligation* falls : 
for instance, from a contract into which he enters with the 
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Taiii. 16 It. owner of the snhject, or a delict which he commits against 
his right of ownership. In other words, every such positive 
' obligation is confined to a determinate person, and is, there- 
fore, an ohligation (in the sense of the Roman Lawyers). 
And even an obligation which is negative and regards the 
right of ownership, will not correspond to that very right, in 
case the vinculum be special ; that is to say, not attaching 
indefinitely upon all mankind, but binding some certain per- 
son or some certain persons, and arii^lng from some incident 
which particularly regards the obliged. 

It follows that Ownership or Property is Jus in Rem. For 
ownership is a right of a person, over or to a person or thing, 
against all other persons : — a right implying and exclusively 
resting upon obligations which are at once universal and 
negative. 

In case the subject of Jus in Rem happen to be a person, the 
position of the party entitled wears a double aspect. He has 
rights (m rem) over or to the subject, as against other persons 
generally. He has also rights {in personam) against the suh^ 
ject, or lies under ohligatiom (in the narrower meaning of the 
term) towards the subject. 

See below, in the present note, C. b. 

(b.) Servitus (for which the English ‘ easement ’ is hardly 
an adequate expression) is a right to use or enjoy, in a given 
or definite manner, a subject owned by another. Take, for 
instance, a Right of Way over another’s land. 

The term is often extended to certain rights, which, pro- 
per\y, are rights of ownership limited in point of duration : 
e. g. Ususfructns, Us us. Habitat to. It has also been a2)plied 
to a right {Superficies), which, justly considered, is a species 
of Condomin ium : i. e. a right of ownership over some given 
subject, but limited by a right, similar and simultaneous, 
which resides in another person. But as servitudes are fre- 
quently distinguished, and by the Roman Lawyers themselves, 
the rights which I have just mentioned, I think that 
authority as well as the reason of the thing, justifies the 
description above. •• 

Now according hi that description, the capital difference 
between Ownership and Servitus lies in this : that the right 
of dealing with the subject, which resides in the owner or 
proprietor, larger, axd indeed, indefinite; whilst that which 
resided in the party entitled to the servitude, is narrower and 
determinate. In respect of the grand distinction which here 
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is directly in question, Ownership and Servitus are equiralent. Txmus, ii. 
Servitus, like Ownership, is Jvs in Rem. For it avails against 
all mankind, indnding the owner of the subject. Or (change ' — 
ing the expression) it supposes an obligation on all (the owner 
again included) to forbear from every act which would pre- 
vent or hinder the enjoyment. But ^is is the only obliga- 
tion which corresponds to the Jus Servitutis : every special 
obligation which happens to regard it, being nevertheless 
foreign or extraneous to it. Suppose, for example, that the 
servitude is constituted (or granted) by the owner or proprietor 
of the subject : and suppose that the owner or proprietor also 
contracts with the grantee, not to molest him in the exer- 
cise of the right. Now, here, the grantor of the servitude 
lies under two obligations: one of them arising from the 
grant, and answering to the right which it creates ; the other 
derived from the contract by which he is specially bound, 
and answering to the right (m personam) which the contract 
rests in the grantee. In case he molest the grantee in the 
exercise of the servitude, the act is single, but the injury is 
double. He violates an OJftcium (or duty) which he shares 
with the rest of mankind, and he also breaks an Obligation 
which arises from his peculiar position. 

(c.) Having given an example or two of Rights in rem, I 
will now produce examples of Rights in persomwi. 

Rights begotten by Contracts (or, ascending to a larger ex- 
pression, by Facts or belong, all of them, to this 

last-mentioned class : although there are certain cases (inca- 
pable of explanation here), in which the right of ownership, 
and others of the same kind, are said (b^^ a solecism) to arise 
from contracts, or are even talked of (with conspicuous and 
flagrant absurdity) as if they arose from ohligatiom in the 
sense of the Roman lawyers. 

Rights which, properly speaking, arise from contracts, avail 
against the parties who bind themselves by contract, and also 
against the parties who are said to represent their persons: 
that is to say, who succeed, on certain events, to the univer- 
sitas (or bulk) of thCir rights, and, therefore, to their facul- 
ties (or means) of fulfilling or liquidating their obligations. 

But as against persons who neither oblige themselves by con- 
tract, nor succeed per universitatem to the means of perform- 
ing obligations, rights which, properly speaking, arise from 
Contracts, are nothing. Suppose, for example, that ytni con- 
tract with me to deliver me some movable (a slave, a horse, a 
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garment, or what not) ; but, instead of delivering it to me, in 
pnrsnance of the contract, that you sell and' deliver it to 
another. Now, here, the rights which I acquire by virtue of 
the Contract or Agreement are the following. I have a right 
to the movable in question, as against you specially ; jus ad 
rem ( acquieendam ). So long as the ownership and the pos- 
session continue to reside in you, 1 can force you to deliver 
me the thing in specific performance of your agreement, or, 
at least, to make me satisfaction, in case you detain it. After 
the delivery to the buyer, I can compel you to make me satis- 
faction for your breach of the contract with me. But here my 
rights end. As against strangers to that contract, I have no 
right whatever to the movable in question. And, by conse- 
quence, I can neither compel the buyer to yield it to me, nor 
force him to make me satisfaction as detaining a thing of mine. 
For ‘ ahligationum substantia non in eo consistit ut aliquod 
nostrum facial, sed ut alium nobis obstringat ad dandum aliquid, 
vel faciendum, vel pnestandum.’ (See the admirable Title 
in the Digests, ‘ De Obligationibus et Actionibus,’ xliv. 7.) 
But 'f you deliver the movable, in pursuance of your agree- 
ment with me, my position towards other persons generally 
assumes a different aspect. In consequence of the Delivery 
by you and the concurring Apprehension by me, the thing be- 
comes mine : for the Delivery and Apprehension are a Modus 
AcQiiiKiTiONiR, and not, like the Contract of which they are 
a consequence, a T it uhis ad agquirendum . I have now jus 
in rem > ; — a right to the thing delivered, as against all man- 
kind ; a right answering to obligations negative and universal. 
And, by consequence, I can compel the restitution of the sub- 
ject from any who may take and detain it, or can fierce him. to 
make me satisfaction as for an injury to my right of owner- 
ship. — ‘dJbi rem meam invenio, ibi earn vindico; sive cum ed 
personfl negutium mihl fucrit^ sive non fuerit. Contra, si a 
bibliopola libruin emi, isque eum nondmn mihi traditum ven- 
diderit iterum Sempronio, ego sane contra Sempronium agere 
nequeo ; quia cum eo nullum mihi nuqnam> intercessit negotium : 
sed agere debeo ad versus bibliopolam a quo emi ; quia ago ex 
contractu, i. e. er jure ad rem,^ — Heineccii Recitaiiones, lib. ii. 
tit. I. § 831. 

(d.) liighis of Action, with all other rights founded upon 
injuries, are ftlso jura in personam. For they answer to obliga- 
tions rffctaching upon the determinate persons, from whom the 
injuries have proceeded, or from whom they are apprehended. 
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It is true tliat difficulties have arisen about the nature of Tabi.k 11, 
Actions in rem ; i. e. those Actions (or, rather, those Rights of 
Action) of which the ground is an oiffence against a right in ' — ' ' 
rem, and of which the intention (scope, or purpose) is the 
restitution of the injured party to the exercise of the violated 
right. But these and other difficulties besetting the Theory 
of Actions, appear to have sprung from this : that the nature 
of the right which is affected by the injury, and the nature of 
the remedy which is th^ purpose of the action, are frequently 
blended and compounded by expositors of the Roman Law. 

Which confusion of ideas absolutely disparate and distinct, 
seems to have arisen from the abridged shape of the expres- 
sions by which rights of action are commonly denoted. By 
an ellipsis commodious and inviting, but leading to con- 
fusion and obscurity, a name or phrase applicable to the 
violated right, is often extended improperly to the remedy. 

Thus, the phrase ‘ in rem ’ is extended to certain actions, which, 
though they are necessarily directed against determinate per- 
sons, are grounded upon violations of rights availing against 
all mankind. And, thus, certain actions are styled ‘ ex con- 
tractu,^ although they properly arise from the non-performance 
of contracts, and are only remote and incidental consequences 
of the contracts themselves. 

To pursue this subject further were inconsistent with my 
present purpose. But before I dismiss it, I will advert to an 
important remark made (I think) by Leibnitz — Every right 
to restitution is a right In personam. In case the party 
against whom it avails be unconscious of the right, the 
right, with the corresponding obligation, is {quasi) ex con- 
tractu. For, since he is perfectly clear of intention and 
negligence, he is also innocent of wrong. But so soon as he 
is apprised of the right, either by demand or otherwise, it 
passes from the department (quasi) ex contractu to the class 
of rights and obligations which properly are founded upon 
injuries. 

(C.) Hitherto I have tried to illustrate the distinction 
which is the subject pf the present note, by apt examples. A 
brief examination of the terms by which it is usually ex- 
pressed, may cast a stronger light upon the import of that 
distinction, and upon the importance of seizing its import in 
a precise and comprehensive manner.^ ^ 

(a.) Jus in re — Jus in rem — Jus reale — Dominium Jiin the 
large signification), will, none of them, indicate the distinc- 
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SoteS c‘ cmsidered in its wkoh extent^ without a degree of 
i.,c/b/ ambiguity. For though they denote (when taken in the 
""" ’ largest meaning of which they are susceptible) every right 
availing wmersally or generaV/y^ they are commonly used by 
the Roman Lawyers, or by succeeding Civilians, for the pur- 
pose of signifying rights over or to Things : that is to say, 
Thmgs in the narrower acceptation : 'permanent objects which 
are not persons ; things which, on the one hand, are opposed 
to persons themselves ; and which, o?j the other, are distin- 
guished from the acts of persons^ and from the rest of the 
transient objects denominated facts or events. 

But of jura quw valent in alios generatim — of rights which 
avail or obtain against other persons generally— of rights 
which answer to obligations general and negative^ some are 
rights over or to persons, and some have no subject (person or 
thing). 

The terms now under consideration are, therefore, of 
varying extension. They are generic and specific. They 
sometimes denote universally the department of rights in 
quef<tion, but are commonly used in a narrower signification, 
and restricted to a subordinate class. Consequently, there 
is no concise expression, authorised by established use, 
which denotes the whole of these rights adequately and 
unambiguously. 

(b.) Of rights existing over or to persons, and availing 
against other persons generally, take the following exam- 
ples j — The right of the father to the custody and education 
of the child— the right of the guardian to the custody and 
education of the ward — the right of the master to the services 
of the slave or servant. 

Against the child or ward, and against the slave or servant, 
these rights are rights in personam : that is to say, rights 
answering to ohligaiions upon those determinate individuals. 
In case the child or ward desert the father or guardian, or 
refuse the lessons of the teacher whom the father or guardian 
has appointed, the father or guardian may compel him to 
return, and may punish him with duo moderation for his 
laziness or perverseness. If the slave run from his work, the 
master may force him back, and drive him to his work by 
chastisement. If the servant abandon his service before its 
due expiration, the ma,ster may sue him for breach of the 
contrati of hiring, or for breach of an obligation {quasi ex cow- 
tractw) implied in the status of servant. 
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Considered under another aspect, these rights are of an- Tabuc u. 
other character, and belong to another class. Considered 
under that aspect, they avail or obtain against other persons 
generally, and the obligations (or, rather, the officia) to which 
they correspond, are invariably negative. As against other 
persons generaJly, they are not so much rights to the custody * 
and education of the child, to the custody and education of the 
ward, and to the services of the slave or servant, as rights to 
the exercise of such rights without molestation hy strangers. 

As against strangers, their substance consists of duties, 
incumbent upon strangers, to forbear or abstain from acts 
inconsistent with their scope or purpose. In case the child 
(or ward) be detained from the father (or guardian), the 
latter can recover him from the stranger by a proceeding in a 
Court of Justice, which, let it be luuned as it may, is sub- 
stantially an action in rem : that is to say, an action grounded 
on an injury to a right whicli avails generally, and seeking 
the restitutimi of the injured party to the exercise of that 
violated right. In case the child be beaten or otherwise 
harmed injuriously, the father has an action against the 
wrongdoer for the wrong to his interest in the child. In 
case the slave be detained from his master’s service, the 
master can recover him in specie (or his value in the shape 
of damages) from the stranger who wrongfully detains him. 

In case the slave be harmed and rendered unfit for his work, 
the master is entitled to satisfaction for the injury to his 
right of ownership. If the servant be seduced from his ser- 
vice, the master can sue the servant for breach of contract ; 
and also the instigator of the desertion, for the wrong to his 
interest in the servant. In case the servant be harmed and 
disabled from rendering his service, the harm is ah injury to 
the master’s interest in the servant, as well as to th^ person 
of the latter. 

The correlating conditions or status of husband and wife, 
will also illustrate that capital distinction which it is the 
purpose of the present note to explain or suggest. 

Between themselves, they have mutual rights in personam, 
and are subject to .corresponding obligations. Moreover, 
each has rights to the other availing against the rest of the 
world, and answering to duties, which, invariably, are nega- 
tive. Adultery hy the wife violates a right of the first class, 
and entitles the husband, against tjie wife, to^a divorce a 
mensa et thoro. Adultery with the wile violates a righi of the 
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second class, and gives him an action for damages, against 
the adulterer. 

A right or interest to or in a person, and a right or interest 
to or m a thing, difiPer in this : that the subject of the former 
belongs to the class of pfrsonsy whilst that of the latter is a 
th/ing^ in the narrower acceptation of the term. (See above, 
in the present note, C. a.) With reference to the capital 
distinction which is the matter of the present note, these 
rights are precisely equivalent. Each is a right availing 
universally or generally, and implying or composed of obliga- 
tions, incumbent upon the world at large, to forbear from 
such positive acts as would defeat or thwart its purpose. The 
rights {in personam determinatam) and the obligations {strieto 
sensu), which invariably concur with the former, are never- 
theless distinct from it ; just as a like obligation, which may 
concern or regard the latter, is nevertheless extraneous to it. 
(See above, in the present note, B. a. b.) 

But though these rights are thus equivalent or identical, 
cert tin writers have marked and distinguished the former by 
a peculiar name. 

A right or interest to or in a person, has been styled, in 
German, ^ dnq//tV//-pers(>nliches Recht : ’ ^ personliches Recht 
auf dingliche Art:^ ‘personliches Recht von dinglicher Be- 
scliaffenheii ‘Recht auf eine Person ah auf eine Sachei^ 
In modern Latin, ‘jus real Iter personale.’ Each of which 
expressions may hi' rendered into English by this : ‘ A right 
or interest to or in a person as if that person were a thiny,^ 

The author of this innovation upon the established lan- 
guage of the science was Kant, See his ‘ Metaphysische 
Anfangsgiunde der Rechtslehre* — ‘ Metaphysical Principles 
of the Science of Law : ’ A treatise darkened by a philosophy 
which, I own, is my aversion, but abounding, I must needs 
admit, with traces of rare sagacity. He has seized a number 
of notions, complex and difficult in the extreme, with a dis- 
tinctness and precision which are marvellous, considering the 
scantiness of his means. For, of positive systems of law he 
had scarcely the slightest tincture ; and the knowledge of 
the principles of jurisprudence which he borrowed from other 
writers, was drawn, for the most part, from the muddiest 
sources : from books about the fustian which is styled the 
Law of Nature, 

Bub though this novelty comes from an imposing quarter, 
and has even been adopted by lawyers of consummate acute- 
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ness and learning, I venture to pronounce it needless, and 
pregnant with perplexity and error. 

‘ In Rem * ( — a phrase purely classical, barbarous and un- 
couth as it may look) would obviate the fancied necessity for 
these newfangled expressions, supposing it were used in a 
manner which analogy justifies or commands. The phrase 
is nowhere employed by the Roman Lawyers themselves, for 
the purpose of signifying briefly, and withal adequately and 
unambiguously, the entire class of rights which avail against 
the world at large. But if it were applied by m to this most 
important purpose, in a manner analogous to the modes in 
which it was applied by ihem^ it would accomplish the pur- 
pose perfectly. Thus applied, it would denote the compass 
of a right, and not the nature of its subject . It would indi- 
cate that the right in question availed against other persons 
generally, without denoting also that its subject was a thing. 
It would apply to rights over persons, as wtdl as to rights 
over things, without the shadow of a solecism. [See below, 
in the present note, C. d. 8.] Consequently, the newfangled 
expression, ‘jus real iter personah?,’ wdth others of the like 
intention, are needl(‘ss. ‘Jus in rernj* lakeii in the large 
signification which analogy justifies, would point with perfect 
precision at the generic proi)erty of the right. And in case 
it were necessary to indicate ‘ that its subjt ct was a person,^ 
this, its specific property, might be adjected briefly and easily, 
by a slight qualification of the term : K.g. ‘jus in rem over 
(or to) a perso7i,' 

Nor are these ungainly expressions merely needless. Those 
amongst them which are not some yard iiilengtli, and which 
are properl}^ names rather than definitions or descriptions, 
are ambiguous as well as needless. According to the inten- 
tion of their author, and of those who have adopted them^ 
they should suggest to the h<*arer or reader, the extensive 
compass of the rights which they are used to denote. They 
ought to indicate that these rights are not of the class which 
avail against determinate persons : that though their subjects 
are persons, the}" avail against the world at large cw ^ they 
were rights over things. Now, according to estjiblished usage 
the term personate (or persbniiches) intimates the reverse : jus 
personate commonly signifying rights which obtain against 
persons certain. Consequently, the expressions now in ques- 
tion defeat their own eijd, by suggesting the ^ry notion 
which it is their purpose to exclude. Nor is this inconve- 
nience obviated by the adverb realiter (or dinglich), which is 
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Ti^B adjected to the term pe/r$(male for the purpose of qualifying 
its import* To a mind exclusively conversant with the es- 
tablished language, ^jus realiter personale’ (or ^ dinglich* 
personliches Becht ’) would probably suggest a species of jus 
personale^ though not the entire class. Instead of suggesting, 
as it should, jus m rem over a person^ it would probably seem 
to indicate tha t sort of jus in personam which is usually de- 
noted by the expression ad rem (acquirendam)^ and to which 
that significant expression ought to^ be confined. In other 
words, it would probably seem to indicate those rights in 
personam^ which imply and consist of obligations ‘ ad dandum 
aliquid ; ’ that is to say, obligations to deliver a thing (or to 
pass a right in rem) at the instance and appointment of the 
obligee. [See above, in the present note, B. c. ; and below, 
note 4.] 

Before 1 pass from the subject directly under considera- 
tion, I will ofter a few remarks which it naturally suggests ; 
and for which the present place is the least inconvenient 
that I can find, though they are rather digressive from the 
general subject of the Note. 

Rights or Interests over or in Persons, with the general 
and special obligations which those rights or interests imply, 
fall under the department of Law denominated 
They flotv from those Differences of persons (styled Conditions 
or Status), which are the basis of the Division of persons, or 
of the Distribut ion o f persons into classes. Or (speaking more 
accurately) these rights and obligations are ingredients or 
constituent parts entering into the com2)osition of those differ- 
ences. 

For the various conditions (or status) of various persons, 
are not the sources of diflerences in their rights, obligations 
and capiicities (- -* qualitates qua rum ratione diverso jure 
^ utuntur’) but are amstitiited or formed of those very differ- 

ences. 

A given person bears a given condition (or, changing the 
expression, belongs to a given class), by virtue of distinctive 
rights, capacities, and duties — by a isant of certain rights, 
and of capacities to take those rights — or by exemptions from 
certain obligations. In other words, these rights, capacities, 
and duties, or these incapacities and exemptions, are con- 
sidered as«^forining o^ composing a single though complex 
being, and are bound into that complex One by the collective 
name ‘ condition.’ 
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His condition is not the source of his distinctive rights Tabi.k n. 
and obligations, for these are his condition, or, at least, con- 
stituent parts of it. Their source { — ‘ id aijus ratione diverse 
jure utitur’) is the fact, event, or incident, which invests 
him with the condition ; that is to say, gives him the rights 
and capacities, and subjects him to the duties and incapa- 
cities, of which the condition is composed, or for which that 
word is a name. For example, the barrister or the attorney 
is distinguished from (ither men, by peculiar obligations 
which are imposed upon him, and by peculiar rights which 
he enjoys. These peculiar obligations, with these peculiar 
rights, comjwse or are the Condition of Barrister or Attorney. 

The source or cause of his condition^ or of his distinetive obligji- 
tions and rights, is his Call to the Bar, or his Admission as 
an Attornej". 

The notion of status or condition (as understood by the 
Roman Lawyers), has been covered with thick darkness by 
the vague talk of their successors, and is not entirely free 
from difficulty and doubt. But I think that the plain ac- 
count of it, which T have given above, wdll be found to tally 
with the truth, or to approach it pretty closely, by those who 
will take the trouble (trouble too seddom taken) of seeking, 
inspecting, and C(dlating the original and proper authorities. 

See and compare the folhoviiig places :- -Gaii Oomyn i. §§ 

8, 9, 13, 07, 80, 81, 128, 159, U2.~rnst. i. 3, § 4.--i. 5, 

3.-i. 10, § 4. i. 22, § 4. -ii. 11, § 5.— ii. 17, I, 4, 0.— 

Dig, i. 5 (Do statu hominuin), /. 5, pr. //. 9, 21, 20, snhfne, 

— i. 9. (De Senatoribus), /. 10. — iv. 5 (De capite minutis), 

1. 3, § 1, LU. 

To fix the notion of Status with perfect exactness, seems 
to be impossible. For there are certain sets or .series of rights 
and obligations, which would probably be considered, by one 
man as forming or composing Status, though another would 
rather refer them to the Jus Berumi i.e. the Law (or Doc- 
trine) of Rights and Obligations in general, or of Rights and 
Obligations abstracted or a part from cmiditions. [See above, 
note 2 : and also Table IV. Sec. 2.] 

The matter is full of embarrassment, and I presume to 
touch it with no small hesitation. But still I will venture 
to suggest, that the following properties or marks are, perhaps, 
the test of a Condition ; that is, may serve to distinguish 
Conditions properly so called, from Rights, Obligations, and 
Capacities to which the name is inapplicable. • 

1. The duties or obligations, which are constituent parts of 

0 0 2 • 
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Notejfc li which correspoDd to rights entering into the 

‘ composition of conditions, are general or indeterminate: 
that is to say, obligations to acts or forbearances indefinite 
in respect of nurnher. 

For example. If you hire another y(Mr servant^ two c(m- 
Mtions (those of master and servant), are created by the con- 
tract. For each incurs obligations and each requires rights, 
of which the objects are not determined iMdivicZitaMy, although 
their hinds may be fixed. You are obliged to feed him, etc., 
so long as the contract shall continue ; and he is obliged to 
render a serus of services, which are equally indefinite as 
to number. 

But if you hire another to do some single serHce (as to go on 
a given errand), the conditions of master and servant are not 
created by the contract: nor, even in popular and vague 
language, would he be called your servant, or you his mas- 
ter. And a like remark will apply to every legal relation, 
which consists of a right, or an obligation, to a determinate 
act or forbearance. No one ascribes a stains to Buyer or 
Seller, etc. 

Tlie duties or obligations, which are constituent parts 
of conditions, or which correspond to rights entering into 
tlie compositu n of conditions, are also indeterminate in this: 
that the acts < r forbearances which are their objects, are in- 
definite with respect to kind. 

If you hire another as your servant, the kinds of services 
which he undi rtiikes to render, are just as undetermined as 
the single or individual services to which the contract binds 
liim. Consequently, you are master, and he is servant; or 
you and he aie severally clothed with the conditions which 
are denoted by those names. 

But, if you engaged another to render services of a class 
(as to supply your family with bread, to shoe your horses, or 
the like), you and he would hardly be clothed with conditions 
by virtue of that contract. And the same remark will apply 
to the relation of Landlord and Tenant, of Principal and 
Factor, of Grantor and Grantee of an Annuity, etc. For in 
all these cases, the services to be rendered by the parties, 
are fixed or circuinseribed as to kind, although the acts or 
forbearances to which they are bound are not determined as 
to number. 

In shortf Eights, I)uties, Co pacifies, or Incapacities, can 
hardlw be said to constitute a Status or Condition, unless 
they impart to the person a conspicuous character : unless 
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they ran through his position in a continued vein or stratum : 
unless they tinge the whole of his legal being with a dis- — V — 
tinctive and obvious colour. — All which talk is certainly a 
tissue of metaphors, and therefore little better than sheer 
trumpery. But such are the difficulties sticking to the mat- 
ter in question, that I am tempted at every instant to flee 
from the toilsome analysis, and take to the ready refuge of 
ignorant or perplexed interpreters. 

For instance : Whether the circumstances which 1 have 
mentioned as the ae^o^id mark of a condition, be indeed such 
a mark, seems to admit of doubt. 

There certainly are many Status in which it occurs, and 
of which it is a prominent and striking feature : e.g. those 
of Husband and Wife, Parent and Child, Guardian and Ward, 

Master and Slave, Alien, Insolvent, Magistrate, etc. In all 
which cases, the distinctive duties of the j)a rties, or the duties 
which correspond to their distinctive rights, oblige to acts 
and forbearances indefinite in respect of kind. Instead of 
being confined or cirenniscribed by a well-determined de- 
scription, tliese acts and forbearauct‘S run indistinctly through 
numerous and disparate classes. 

But I think I might talk, without impropriety,' of the 
Condition of an Aijrirulfuml Servant; Aral yet tlie rights 
and duties of the master and servant are, here, of a definite 
character. 

The Right, Interest, or Estate, which a man may have in 
a Dignitji, presents a similar difficulty. The scope or purpose 
of the right is to b(»ar a Title of Honour ; and to get there- 
with the admiration or deference which that distinctive and 
honorary mark may extract from the rest of the world. 
Consequently, the duties which correspond to the right, are 
simple and exactly circumscribed. They are merely -obliga- 
tions, incumbent upon other persons generally, to abstain 
from all snch acts as might cast a slur upon the right ; E.g. 
disputing the title of the party to wear the honorary badge ; 
or treating the badge itself irreverently, to the possible 
damage of the worth which it derives from current opinion. 

But yet I imagined, that a person invested with a Dignity, 
is also invested, by virtue of the Dignity, with a Statm or 
Condition ; and that in an Arrangement of Law founded 
upon just principles, this his distinctive right, together with 
the corresponding duties, would be detached f?om General 
Law (or Jus Rerum), and inserted in Special Law (or Jus Per- 
sonarum). [See above, note 2,^and also Table IV. Sec. 2.] 
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It is scarcely necessary to remark, that 1 have here been 
speaking of a Dignity considered simply or by himself. The 
$taH$ or conditions constituted by rights of the sort, are ab- 
solutely distinct from the political or public statvsy which not 
unfrequently concur with them in the same individuals. The 
political powers of an English Peer, might be precisely what 
they are, although he were not distinguished by a single 
honorary title. And a right to a Dignity (as to that of 
Baronet, for instance), is frequently unconnected with a 
political or public character. 

8. Certain Conditions are purely or mostly onerous . — Such 
is the Condition of the Slave : to whom the Law refuses 
rights, or deals them with a niggard hand. According to the 
Eoinan Law (down to the age of the Antonines), the slave 
had ‘ nullum caput • ’ was ‘ res ; ’ that is to say, he was the 
subject of rigid 8 residing in his master; lay under obligations 
towards his master and others ; but enjoyed not a particle of 
right against a single creature. As the subject of another’s 
rights, he was susceptible of damage ; but he was not sus- 
ceptible of injury . — According to the same system (in its 
earlier and ruder state), the Son in potestate, and the Wife in 
manvy were also ‘ in respect of the Father and Husband ; 
although they had ^ caput^ or were invested with rights, in 
respect of third persons. 

Now to talk of a right or iui crest in a purely onerems condi- 
dition, were to talk absurdly. But so far as a condition is 
lucrative, or consists of rights and advantages, we may 
imagine an interest in the condition, considered as a complcj^ 
whole: considered as ‘juris ' considered without 

reference to the single and separate rights, which are com- 
ponent or constituent parts of it. And this, I incline to think, 
is a mark of eveVy status not purely onerous : altliough there 
ffre certain aggregat(‘S, or unirersitles of rights, to which the 
name of status is inapplicable. In other words, though every 
juris universitas is not a condition, every condition, so far as it 
consists of rights, is juris universitas. 

Accordingly, the party has a right in his co7idition, analo- 
gous to ownet'ship in a single or individyial thing : jus in rem : 
a right, or interest, which avails against the world at large 
(although the several rights, which are ingredients in his 
condition, be rights in pei'sonam merely). 

Oonsequimtly, wrongs against this right are analogous to 
wrongj against ownership ; And, according to the practice 
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of the Roman Law, wrongs of both classes are redressed by 
analogous remedies. 

Where the individual thing is unlawfully detained from 
the owner, he vindicates or recovers the thing by an action in 
rent. Where the right in the condition is wrongfully dis- 
puted, the party asserts his rights by a peculiar and appro- 
priate action, ‘ quse in rem esse videturJ* 

According to the practice of the English Law, contro- 
versies touching conditions, and other univeimtates^ are 
commonly decided or tried in an indirect or incidental man- 
ner. particular right, parcel of the complex whole, is 

the immediate object of the proceeding ; and the more com- 
prehensive question is handled in the course of this proceed- 
ing, obliquely, or by way of episode. For example. The 
interest of the Assignees in the Estate and Effects of the 
Bankrupt (or, changing tlie expiession, in the aggregate or 
university of his rights), is frequently impugned and asserted 
in an action of assumpsit or trover. And, thus, a question of 
legitimacy (precisely a question de statu)^ is not uncommonly 
agitated in an action of ejectment or trespass. 

For these reasons, milversitates, or rights in aggre- 
gates of rights, stand out sluirply in the Roman Law, and 
are marked with conipiirativ(‘ indistinctness in the English. 
But rights of tlie sort are not the less known to the latter. 
They are, in truth, (*ssential or n(‘cessary parts in every pos- 
sible system of rights and oblignti(U)s. And, if I were not 
limited with respect to space and time, I could mention 
certain proceedings, before certain of the English Courts, 
wherein rights of the sort are brought directly in question : 
wherein the complex whole, abstracted from its component 
parts, is the immediate object of the controversy. 

The wrongs, against rights in conditions, to which I have 
just adverted, are analogous to dispossession or detention, in 
the case of doniinion or ownership. But a right in a condi- 
tion, like ownership in an individual thing, is also obnoxious 
to offenc es whicli differ from disj)osse8sion : by which the 
enjoyment of the right is not usurped ; by which the title of 
the party is not impugned ; but by which the right is never- 
theless annihilated, or its value diminished or endangered. 
E.g. To wound or beat the Child, is an offence against the 
Condition of the Father. For the mass of the rights and 
advantages which accrue to the father froni his fatherhood, is 
thereby put in jeopardy, or positively lessened in woyth. — To 
slay the Husband and Father, is not only a crime punishable 
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NolH^C b community, but is also a civil injury to 

^s. . the Conditions of the Wife and Child. For the sum of the 
rights and advantages arising from their relation to the 
deceased, is annihilated or diminished by the act. Accord- 
ing to the notions and the practice which have obtained in 
modem times, the civil injury merges in the crime. But 
still it is easy to imagine, that the Law might impose upon 
the criminal a twofold obligation : an obligation to sufiFer 
punishment, on the part of the com^nunity at large ; and a 
further obligation to satisfy the parties, whose interest in the 
deceased he has destroyed. Before the abolition of Appeals, 
this was nearly the case in the Law of England. The mur- 
derer was obnoxious to punishment, properly so called ; and, 
in case that punishment were not inflicted, the wife and the 
heir of the slain were entitled to vindictive satisfaction, 
which they exacted or remitted at their pleasure. — Jf I 
slander your servant, and you turn him off in consequence, 1 
wrong your servant in his condition. I debar him from that 
aggregate of contingent advantages, which his stay in your 
service might have given him. — To slander the skill of a 
surgeon, or to question without cause the solvency of a trader, 
are wiongs of the same sort. They are not violations of 
rights to individual subjects or objects, but are offences 
against conditions. They tend to abridge the sum of those 
future and indeterminate advantages, which the surgeon may 
derive from his calling, or the trader from his trade. 

In short, of the several properties or marks which may be 
found in every status, the following would seem to be one ; — 
Every status, so far as it consists of rights, is ‘juris univer- 
sitas* Therefore, as an aggregate of rights, and abstracted 
from its component parts, it is the subject of a right in rem 
which is analogous to the right of ownership. Therefore, 
each of these rights is obnoxious to wrongs, which are also 
analogous. Therefore, whatever may be the practice of this 
or that system, oftenoes against ownership, and ofiences 
against rights in conditions, admit of analogous remedies. 

In conditions which are purely onerous, or consist of obli- 
gations only, this mark is not to be fouud. But conditions 
of that sort commonly correlate with others in which the 
mark occurs. The condition of slave, for instance, is implied 
in the condition of master; and when I consider the latter, 
I necessarily^ consider ^the former. ^ Consequently, if the 
mark question belongs to lucrative conditions, it is also 
indii'ectly, a mark of onerous conditions. 



Tables and Nvtes. 


4. Single persons, or persons determined singly, may be 
marked or distinguished by peculiar rights and capacities, or 
peculiar duties and incapacities. For example, The Legisla- 
ture may grant to an individual, or to a corporate body, the 
monopoly of some commodity : laying on that individual, or 
on that artificial person, peculiar obligations with respect to 
the manufacture or import. 

By the Rpman Lawyers, and by modern expositors of 
the system, rights and ^obligations of the sort are often de- 
nominated singular : oftener, and less and ambiguously, privi- 
legia. 

Now certain of these privilegia have many of the marks of 
conditions, but yet are distinguished from conditions. They 
are not styled conditions, nor are they inserted in ‘ The Law 
of Persons : ’ the department of the Corpus Juris which is 
occupied with the description of conditions ; and which would 
be named more appositely, if it were called ‘ The Law of 
Status,^ 

Nor is this exclusion capricious. All privileges are pecu- 
liar or distinctive ; and some of them hav(^ other marks, 
which are also found in conditions. But though conditions 
are peculiar, still tliey are common or general, as contra- 
distinguished from siiHjular : Privileges are |H‘culiar and sin- 
gular. Conditions distinguish persons, considered as mem- 
bers of classes : Privileges distinguish persons considered 
singly or individually. Tlie distinctive rights and duties of 
Fathers, Wives, and Infants, constitute conditions : Distinc- 
tive rights or duties limited to Semprouius or Styles, are not 
a condition. At least, they are not a condition fit for the 
Law of Persons. 

For the Law of Persons or Status (and the Corpus Juris in 
general), ought to be occupied with matters of wide and last- 
ing concern. It should no more stoop to the description of 
these singularities or anomalies, than the Law or Doctrine of 
Contracts should attempt to anticipate the peculiarities which 
distinguish contracts individually. 

Privileges are matter for a peculiar department belonging 
to Jus Rerum. For, ih this peculiar department, they should 
not be described singly, but considered generally. It should 
merely determine the principles which regulate privileges as 
a class. 

In truth, the Statutes, or Customs; which crevite or esta- 
blish privileges, can hardly be ranked with Laws. Th'ey are 
mere anomalies : exorbitant or irregular commands proceed- 
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Tabi^II. ing from the Legislature; or, what in eflTect is exactly the 
same thing, eccentric customs tacitly sanctioned by the Le- 
gislature. They are not so much analogous to Jaws or rwZes 
of laWf as to tiilesy or investitive events. And, accordingly, 
most of them must be proved by the pailies who are interest^ 
in sustaining them, before the Courts of Justice can know or 
notice their existence. 

Consequently, one mark of Conditions is this : A Condition 
or Status is common to persons of a chssy and is not restricted 
to persons singly or individually determined. 

But this, like most propositions, must be qualified. There 
are certain powers or rights and also certain duties, which 
are properly ranked with conditions and inserted in the Law 
of Persons, although they are limited to single men or to 
single bodies of men. The principle which suggests the 
exclusion of singular rights and obligations, points at the 
propriety of admitting them in these excej3ted cases. For 
the powers and duties in question are of wide and lasting 
concern : And if they were not inserted in the Corpus Jurisy 
this would be little better than a fragment and a riddle. 
Such ar ' the powers of the Sovereign, where the Sovereign 
is One. And such are the rights and duties of certain magis- 
trates or companies, who though they are single persons, 
natural or artificial, are clothed with functions which deeply 
concern the general, and run in a continued vein through the 
mass or aggregate of the law. 

5. It appears from the last section, that a Condition or 
Status is common to persons of a class. To which I will add 
(superfluous as the addition may seem), that no Conditioner 
SiaUis extends to persons indiscriminately. The rights or 
duties which constitute a Couditiony reside exclusively in per- 
sons of a given description ; though many of the duties or 
rights to which they corrvsjumdy iinay reside in persons gene- 
rally, or even in all persons. 

This is a truism. But, like all other truisms, it is prone to 
slip from the memory. If the excellent Sir Matthew Hale 
had looked to it steadily, and had stayed to ask the meaning 
of ^Jus Personarumy" it is certain that he would not have 
fallen into an extremely gross error which deforms his Ana- 
lysis of the Law. (See posty in Tables VII. and VIII., the 
Arrangement proposed by Hale, and adopted by Blackstone.) 
Under the f itl© ‘ The Rights of Persons * (meaning ‘ The Law 
of Peroons ’), they have placed the right to liberty ; the right to 
bodily security: the right to reputation; with the rest of 
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certain rights which they are pleased to style nbsolute : Rights 
which, nevertheless, belong pre-eminently and conspicuously 
to ‘ The Law of Things : ’ which of all imaginable rights ore 
precisely the most general : which, in every region on earth, 
reside in every person to whom the Sovereign or State ex- 
tends a particle of protection. Such, at least, is the case 
with the right to bodily security, and also with the right to 
liberty ; i.e. the right of exercising, without inolestatiou from 
others, that liberty of^doing or forbearing which is con- 
ceded by the Law. And such is the case, nearly, with all 
the rest of the rights, which, under the name of absolute, they 
have foisted into the Law of Persons. All of them are rights 
residing in all persons, or, at least, in persons generally. 

To speak plain English, they either forgot to ask, or they 
considered slightly and superficially, the following obvious 
questions : — What is a Status or Condition What are the 
fit contents of that department of the Law which is styled 
by the Eoman Lawyers, or, rather, by their followers, Jus 
Pvrsonarnm ? 

The terms which Hale employs, and which Blaekstone 
copies, shew, without more, that such was the fact. How 
docs the title ^ Rights of Persons ’ apply to the department 
in question more than to another ? The Rights and Obliga- 
tions of Persons are the subjects of all Law ; and all the 
various dc‘partinents into which it is divided, equally concern 
such rights. What would ho tliuught of a treatise on the 
various races of mankind which should distinguish White 
Men or Black Men by the sirnph? appellative ‘ Men ’ ? 

Nor can we impute this absurdity to the Roman Lawyers, 
and suppose that Hale and Blaekstone were blinded by their 
example. For they nowhere style this department ‘The 
nights of Persons.^ In two or three passages which lie at the 
threshold of their Institutes, and in which a stranger to their 
system naturally sticks and is ensnared, they do, indeed, call 
it ‘ The Law of Persons,’ or ‘ The Law which concerns Per- 
sons.’ And here, I admit, they have fallen into nonsense 
which is scarcely less gross than the other. But their usual 
names for the department are these : ‘ Divisio Personarurn ’ 

— ‘De Conditione Hominum’ — ‘De Statu Hominum ’ — ‘ De 
Personarurn Statu : ’ Names not inapposite, and intimating 
clearly enough the general scope of their Arrangement. 

Nor is the opposite department styjed by the Roman Law- 
yers ‘ The Rights of Things ; ’ a title which, taken literally, 
ascribes rights to rights, and to things, acts, and forbearances. 
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Niites'c b subjects and objects of rights. Their name was not absurd, 

* — although it was wretchedly obscure. It was obscure in conse- 
quence of its ambiguity, and in consequence of its elliptical 
shape. For as in one of its senses, signifies things, ‘ Jus 
Berum ^ (or * Jus quod ad Res pertinet ’) will hardly suggest to 
a novice surely and readily, the meaning which was really in- 
tended ; namely. The Law of Rights and Obligations (abstracted 
from Conditions.) And though the term ‘ res ’ signifies rights 
and obligations, still the elliptical expression ‘Jus Rerum^ 
drops the characteristic of the department in question : namely, 
that it relates to flights and Obligations abstracted from Gon^ 
ditions, and is thereby distinguished from ‘ Jus Personarum,^ 
or the de2)artment which treats of Conditions. 

Before I conclude this digression, which has run to uncon- 
scionable length, I will yet venture a remark. — The contents 
of the great departments ^ persona rum et rerum/ are per- 
fectly distinct in general, but cross or blend occasionally. 
The line of demarcation by which the departments are 
severed has never been observed, nor should it be observed, 
with inflexible rigour. The principles or grounds of Method 
are subordinate to the ends of Method. 

I have stated, a little above, that certain rights and 
obligations, which, strictly, are not conditions, should yet be 
ranked with conditions, and placed in the Law of Persons. I 
may now add, that certain rights and obligations which, 
2>roperly, constitute conditions, are placed with j)ropriety in 
the Law of Things. 

This is nunarkably the case with the rights and obligations 
of those who are styled the general re2)resentatives of testators 
or intestates, or are said to represent their persons : that is to 
say, who succeed per nniversitatem to their rights and duties, 
or, at least, to their rights or duties of a given description or 
class. Such is the heit\ whether testamentary or legitimate, of 
the Roman Law. Such are the ejcecutor or administratori^nd. 
the next of kin, in the Law of England. And such (I may 
add) is the English heir, with the general or particular devisee. 
As opposed to the executor, etc., the heir or de^dsee has been 
esteemed a singular successor. But it were perfectly easy to 
demonstrate that he is ‘ successor universalis,^ or a general re- 
presentative of the deceased. For he succeeds universally or 
generally to%*ights and duties of a class, or, at least, to duties 
of a cltfes. 

Now I think you would hunt in vain for a single property 
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or mark, whereby the rights and duties of such uniTersal sue- 
cessors can be distinguished from the purest of Ihe Conditions ' — 
which are placed in the Law of Persons. And, accordingly, 

Sir Matthew Hale, in his Analysis of the Law, has posted in 
that department the relation of Ancestor and Heir : i.e. the 
status or condition of the latter. 

And yet these rights and duties have never been styled 
conditions, and are placed by general consent in the Law of 
Things. The reason of^vhich seeming anomaly I take to be 
this. 

By dividing the aggregate of the law into ‘ jus personarum 
et rernniy* two important ends are or may be attained : 
brevity and distinctness. Eights and duties in general ( — all 
that can be said about them apart from conditions)^ are severed 
or abstracted from the distinctive rights and duties of which 
conditions are composed. Hence rights and duties in general 
are described once for all. And, hence, the march of these 
general descriptions is oomparativel}' clear and easy : being 
freed from the numerous restrictions, extensions, and explana- 
tions with which we must take these descriptions, when we 
look at the matter of conditions. (See Table IV. Sec. 2.) 

But in case the rights and duties of these general represen- 
tatives or successors wen‘ ranked with status or conditions, 
the two im[)ortant (*n<ls, which are attained by the division, 
would be thwarted rather than advanced. For th.e special 
matter in (juesti<»ii is ins(‘parably connected and interlaced 
with the general scluMiie or system of rights and obligations. 

In order to the explanation of the last, tlie former must be 
expounded with it. Consequently, an attempt to treat the 
former apart from the other, would lead to repetition and 
obscurity. Such is the intrinsic connection subsisting be- 
tween the two, that they must be considered jointly in spite 
of the attempt to sever them. And the title assigned to 
the former in the Law of Persons, were, therefore, a mere 
excrescence without an intelligible purpose. 

The questions which I have laboured to elucidate in this 
long and wearisome digression, are probably the most difficult 
which the science of jurisprudence presents. Beyond a doubt 
they rank with the most important. For every attempt to 
digest the aggregate of the law, or to compose a treatise or 
commentary embracing the same subject, ought to be preceded 
by a perspicuous notion of the leading distinctions and divi- 
sions. On the degree of precision and justness with which 
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Table II. these are conceived and predetermined the merit and snccess 
attempt will mainly depend. Errors or^efects in the 
— — details are readily extirped or supplied. Errors in the general 
design infect the entire system, and are absolutely incur- 
able. 

But of all distinctions and divisions, the most comprehen- 
sive are t&ese : —The distinction between Conditionsy and the 
Rights, Obligations, and Capacities which are not Conditions ; 
— The division of Law into general and special^ or Law of 
Things and Law of Persons. 

To fix that distinction firmly, and to draw an iiitcdligible 
line between those two departments, were to cleanse the 
science from mneh of the confusion and jargon by which it is 
obscured and disgraced. And if the few desulWy remarks 
which I have ventured to throw out, should turn the attention 
of the reflecting to these weighty and perplexing problems, I 
shall feel myself more than repaid for the labour which they 
have cost me, crude and defective as they are. 

(c.) Jt is said in a preceding section (C. a.), ‘ that of rights 
which avail or obtain against other persons generally, some are 
rights over or to persmn^^ and some have no subject (person or 
thing).’ Examples of the former have been given in the last 
section (C. b.). I will now produce, as briefly as I can, a few 
instances of the latter, 

1. The right to reputation . — The scope or end of this right, 
is the esteem or goodwill of the piihlic ; of that indeterminate 
number of indeterminate persons, b}" whom the person in 
question uniy happen to be known. And here, it is manifest, 
there is not the shadow of a subject, <frer whicli tlie riglit can 
be exercised, or in which it can be said to inhere or exist. It 
is merely a right to that mass of contingent enjoyments, 
which the person may chance to derive from general appro- 
bation and sympathy. And yet this is a right which avails 
against the world at large : every false imputation thrown 
upon the person in question, being a delict or injury affecting 
or committed against it. 

2. A monopoly : or the right of vending exclusively com- 
modities of a given class. — This is a right which illustrates in 
a striking manner the nature of jus in rem. Here, the generic 
character of the right stands alone. There is not a single 
circumstanoe to draw the attentior from it. There is no 
deteruiiiiate subject (person or thing), over which the right 
is exercised, or in which it can be said to exist. Nor is it a 
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right to sevv commodities of the class. For that is a right 
which the party would enjoy without the monopoly. The 
right consists in the duty, which is imposed upon other per- 
sons generally, to forbear from all such acts as would defeat 
or thwart its purpose : namely, from selling commodities of 
the class. 

3. Certain of those rights which are styled in the English 
Law franchises ; as, for instance, right of exercising juris- 
diction in a given territory, or a right of levying a toll at a 
bridge or ferry. — In each of these cases the law empowers the 
party to do certain acts, and lays a negative obligation upon 
other persons generally to forbear from disturbing the exer- 
cise. But the acts are not exercised over a determinate sub- 
ject. And this peculiarity distinguishes the interest of the 
party from an interest in a person or thing; as, for instance, 
property in a slave — the interest of the father or guardian in 
the child or ward — ownership or si rvitus in or over a field. 

It is scarcely necessary to add, that the rights inpersonamj 
which concur with the rights in ijuestion, are perfectly dis- 
tinct from the latter. Those wlu) reside within my territory 
are bound to bring their plaints into my court. Those w ho 
traverse my bridge or ferry are bound to pay me a toll. But 
these are positive obligations, spvriidlif attaching nj^on per- 
sons who stand in peculiar pc»siti<ms. They are broadly dis- 
tinguished from the general or m‘gative duties, of which my 
right, consid(*red as jus In r< m, is constituted or composed ; 
e.g. nut to usurp jurisdiction within the limits of the ter- 
ritory, or 7iot to molest passengers crossing the bridge or 
ferry. 

4. Rights or interests in certain Cimdlfionsy considered as 
juris univer sit (lies, (See above, C. b.) 

In many cases, the right of interest in the condlt Um concurs 
with a right or interest over or in a person. For example, the 
father or husband has an interest in the child or wife ; the 
child or wife, in the father or husband ; the master, in the 
slave or servant. But, in other cases, there is no determinate 
subject (person or thing) to which the right in the condition 
can be said to relate. Such are rights in the conditions 
which are constituted by callings or professions. (See above, 
C. b.) 

(d.) One of the desiderata in. the langurge of juris- 
prudence is this; A pair of opposed expressions dAioting 
briefly and unambiguously the two classes of rights which are 
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Note? subject of the present note : namely. Eights availing 

^ against persons gmerally or wiiveTsally^ and Rights availing 
against persons certain or determinate. 

The opposed or contrasted expressions commonly employed 
for the purpose, are the following: ^jus in re’ and jus ad 
rem : ’ ^ jus in rem ’ and ‘jus in personam: ’ ^jus reale ’ and 
^ jus personate ; ’ ‘ dominium ’ (sensu latiore) and ^ ohligatioJ 
But these are liable to the general objection which I have ex- 
plained in the preceding remarks. (See C. a. b. c.) Jus in re, 
jus in remyjus reale and dominiuyn, will none of them denote, 
without a degree of ambiguity, the entire class of rights which 
avail against the world at large. Although they are often 
employed in that extensive signification, they commonly 
signify such of those rights as are rights to determinate 
things. 

Besides this general objection, each of these pairs of terms 
is liable to special objections, which now I will briefly indi- 
cate. In the course of this review, certain terms, synony- 
mous with the terms in question, will be noticed with the 
same brevity. At the close, I will shortly state my reasons 
for giving a decided preference to jm in rem ei jus inper^ 
sonaw.^ 

1. ‘Jus in re’ and ‘Jus ad rem.’-— Jus ad rem signifies 
any right which avails against a person certain. Still it is 
often restricted to a species of such rights : to those which 
correlate with obligations ‘ ad dandurn aliquid.’ (See above, 
B. c. : C. b. : And see below, note k) It is, therefore, am- 
biguous. 

2. ‘Jus reale" and ‘Jus per sonalcJ— -For the numerous 
ambiguities which stick to these expressions, see below, 
note 5. 

3. ^Dominium" (sensu latiore) and ^ Ohligatio" — Besides 
the general objection which is mentioned above, dominium 
(as opposed to ohligatio) diflers from dominium (in the strict 
signification). As opposed to ohligatio^ it embraces ‘jura in 
re ’ (in the sense of the Classical Jurists) : that is to say, 
‘jura in re aliend ; ’ rights or interests in subjects which are 
oivned by others. Taken in the strict signification, it is di- 
rectly opposed to these rights : being synonymous with ‘ pro^ 
prietas^" with ‘in re potestas," or with ‘jus in re propria" 
(See Table I.—For the numerous ambiguities which beset 
the term ohligatioy see Table I., note fi.) 
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4. * Potestas ’ and * Ohligatio.* — ^It has been proposed to 
substitnte these in the place of dominium and ohligatioyjus in 
rem, and jus in personamy etc. But this were a change to the 
worse. For, first, potestasy as synonymous with dominiumy is 
encumbered with all the ambiguities which stick to the latter. 
And, secondly, it is liable to an objection from which the 
latter is free. For it usually signifies certain species of the 
rights which avail against persons determinate : namely, the 
rights of the master agj^inst the slave ( — ‘ potestas domino- 
rum in servos ’) ; and the rights of the paterfamilias against 
his descendants ( — ‘ patria potestas/ or ‘ potestas parentum 
in liberos ’). 

5. ‘Absolute rights’ and ‘Relative rights.’ — Rights whicli 
avail against persons (jeneralhj or univcrsailif, and rights which 
avail against persons certain or determinate^ are not unfre- 
quently opposed by the names of absolute and relative. But 
these expressions, as thus applied, are flatly absurd. For 
rights of both classes are relative : Or, in other words, rights 
of both classes correlate, with duties or oblitjaiions. The only 
difference is, that the former correlate with duties which are 
incumbent upon the world at large ; the latter correlate with 
obligations which are limited to detenniiiod individuals. 

6. ‘Jura qua} valent in personas (jeneratimy and ‘ Jura qufo 
valent in pei’sonas certas sive deter minatas.^ These expres- 
sions are sufliciently clear and precisi*. But they are rather 
dehnitions than names, and are much too long for ordinary 
use. To the juirposes of discourse, brevity is just as neces- 
sary as distinctness or precision. 

7. ‘ Law of Property ’ and ‘Law of Contract.^ — These ex- 
pressions, as thus opposed, are intended to express the dis- 
tinction which is the subject of the present note. But they 
do the business wretchedly. Of the numerous objections 
which immediately present themselves, I will briefly advert 
to the following. 1°. We need contrasted expressions for the 
two classes of rigldso and not for the laivs or rules of which 
those rights are the creatures. 2^. Property is liable to the 
objection which applies to dominium. In this instance, its 
meaning is generic. It signifies rights of every description 
which avail against the world at lai:ge. But, other in- 
stances, it distinguishes some species of those rights from some 
other species of the same rights. For example : It signifies 
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Table 11 . ownershipy as opposed to serviUide or easemmi; or it signifies 
ownership indefinite in point of duration, as opposed to an 
interest for a definite number of years. In ^short, if I tra- 
velled through all its meanings and attempted to fix thein 
with precision, this brief notice would swell to a long disser- 
tation. 3®. Contract is not a name for a class of rightsy but 
for a class of the facts or titles by which rights are generated. 
4®. Bights arising from contracts are only a portion of the 
rights, which the expression ‘ law of contract ’ is intended to 
indicate. For ^ law of contract,’ as opposed to ^ law of pro- 
perty,’ denotes, or should denote, rights in personam certam : 
a class which einbmces rights not arising from contracts, as 
well as the sj)eeie8 of rights which emanate from those 
sources. 

8. ‘Jus in rem ’ and ‘ Jus in personam.’* — Of all customary 
expressions for the classes of rights in question, these are 
incomparably the best. ‘ Jus in personam ’ {certam sive de- 
tcrminatam)y is ex[)res8ive and free from ambiguity. Cut 
down to jus in personam.^ it is also sufficiently concise. Jus 
in reiUy standing by itself, is ambiguous and obscure. But 
when it is contrail isihHjHished from jus in pvrsouamy it catches 
a borrowed clearness from the expression to which it is 
opposed. 

Another decisive reason in favour of these terms will be 
found in the Ibllowing remarks. 

The phrase ^ in rem * is an expression of frequent occur- 
rence. And in all tho instances in which it occurs, the sub- 
ject to which it is applieil is a something which avails geyie- 
rally, ‘quod ijeneratini in cansain aliquaui valet.’ 

Take the following instance from the language of the 
English Law. 

Tlu‘ Judijmcnis of Courts of Justice are evidence against 
parties to the cause, and against the determinate persons 
(succeeding or representing them) who are styled their privies. 
As against })ersons who are neither parties nor privies, judg- 
ments, speaking generally, are not evidence. But certain 
judgments are excepted from the general principle, and are 
evidence against all ])ersons, or, at least, against the world 
at large. Accordingly, judgments of this species are marked 
b}’’ a peculiar name; And that peculiar name is, ‘judgments 
in rem.* 

In Jthis instance, the phrase in rem, and the manner of ap- 
plying it, are manifestly borrowed from the Roman Lawyers. 
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For the latter is analogous to the manner in which they em- Tablk !l. 
ploy the phrase, wherever it occurs in their writings. When- 
ever they use the phrase, they always intend a something 
which avails generally or universally : in favour of a deter- 
mined person against persons indeterminate ; or in favour 
of indeterminate persons against a person determined. — The 
ernes to which they apply it, I omit. For they could hardly 
be made intelligible, unless I wearied tlie reader with long 
and unseasonable explanations. 

How the phrase in rem came to acquire this meaning, it is 
not very easy to perceive. It is one of the elliptical expres- 
sions with which language abounds, and which too frequently 
obscure the simplest and easiest notions. In this instance, 
it might perhaps be possible to restore the links which are 
dropped : to connect ‘ res ’ (as signifying a thing) with ‘ in 
rem^ (as signifying generality). But I have neither space 
nor time for merely etymological res(*arches. 

To mark the important purpose to which the phrase may 
be turned, is matter of more moment. 

Although it is applied by the Koman Lawyers to a con- 
siderable number of cases, th(‘y always apply it })artially. 

They nowhere use it for tlu‘ purpose of signifying briefly and 
unambiguously, ‘ rights of erery descrijdion which avail 
against persons genrraUy." The large gemeric expression 
‘.Jus in rem." is not to he found in their writings. 

This expression was devised by tli(‘ (llossators, or by the 
Commentators who succeeded them. 8e(‘ing that the phrase 
* in rem^ ahvays ini[)orted geiirrality. and feeling the need of 
a term for ^rights which avail generally,^ they ai)pli(‘d the 
former to the purpose of marking the latter, and talked 
of ‘ Jura in rem.^ And, in this instance, as in many others, 
they evince a strength of discrimination, and a compass of 
thought, which are rarely displayed by tlie elegant and fas- 
tidious scholars who scorn them as scholastic barirarians. In 
spite of the ignorance to which their position condemned 
them, their reason w'as sharpened and invigorated by the 
prevalent study of their age : by that school logic which the 
shallow and the flippant despise, but which all who examine 
it closely, and are capable of seizing its pui-pose, regard with 
intense admiration. 

Now the expression jus in rem, in this its analogical mean- 
ing, perfectly supplies the desideratum^yrhioh is slated above. 

For as ^ in rem^ denotes generality, ‘Jus in rem^ should 
signify rights availing against persons generaliy. Therefore, 
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it should signify all rights belonging to that let their 

specific differences be what they may. And that is the thing 
which is wanted. 

If it were possible for me to fix the meaning of words, I 
would distinguish the two classes of rights and obligations in 
the following manner. 

V. Obligations considered universally, I would style ‘ Of- 
fices ’ or ‘ Duties.^ o 

2®. Rights which avail against persons generally or uni- 
versally y I would style ‘ Rights in rem.^ 

3®. Rights which avail against persons certain or deter- 
minatCy I would style ‘ Rights in 'personam* 

4®. Obligations which are incumbent upon persons gene- 
rally or universally y I would style ‘ Offices * or ‘ Duties.* 

5®. To those which are incumbent upon persons certain or 
determinate, I would appropriate the term ‘ OhJ igations.* (See 
Table I. note 0.) 

Without introducing a single new term, and without em- 
ploying an old one iu a new manner, we should thus be 
provided with language passably expressive and distinct: 
which would enable the writer or speaker to move onward, 
without pausing at every second step to clear his path of 
ambiguities. All that is necessary to this desirable end, is 
to use established terms in established meanings, taking good 
care to use them determinatehj : i.e. to restrict each term to 
its appropriate object. 

[JioiC 4.] ‘ Jus IN Re * et ‘Jus ad Rem : ’ 

(A.) By the Classical Jiu'ists, the expression jura in re 
is opposed to, or contradistinguished from, dominliiniy pro- 
prietasy or in re potcstns. {See Table 1. and Table II., note 
3. C. d. 3.) For example, A servitude over land of which 
another is the owner, is ‘jus in re (aliend) : * but the right 
or interest of the owner, is ‘ dom iniintiy* ^ proprietas* or ‘ in re 
potestas.* The interest of the Pledgee or Mortgagee, and the 
interest of the Pledgor or Mortgagor, are also respectively 
‘jus in re {aliend) * and ‘ dominium * (or ^ proprietas *) . For, 
in the Roman Law, as in English Equity, the interest of the 
Mortgagee is considered in the rational light of a mere lien : 
a security foj the performance of the obligation which is in- 
cumbent upon the Mortgagor. 

Consequently, the import of jus in re, in the sense of the 
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Boman Lawyers, is comparatively narrow. In their writings, 

‘ jura in ed re,’ ‘jura in re,’ or (more concisely still) ^jura^ 
are the opposite of ‘ dominion ’ or ‘ property.^ They are 
merely abridged expressions for ‘jura in re alieiid^ as contra- 
distinguished from ‘jus in re propria.^ They are restricted 
to such of the rights, availing against the world at large, as 
are acquired over property or dominion residing in another 
person. 

By the successors ofrthe Boinan Lawyers, the meaning of 
jus in re has been extended. As they employ it, ‘jus in re ’ 
is synonymous M'ith ‘jus in rem:^ sometimes signifying 
generally rights which avail against the world ; sometimes 
signifying such of those rights as are rights to determinate 
things. (See Note C. a., 0. d.) But this extension of 
the term is most objectionable. For, first, it is needless and 
gratuitous : ‘ jus in rem ’ answering the purpose completely. 
(See Note 3. C. d. 8.) And, secondly, it darkens the tech- 
nical language of the original and proper authorities. We 
must restore the term to its narrower aiid genuine import, 
before we can follow the expositions of the Roman Lawyers 
themselves. 

(B.) Jus hi re (in tliis its extended iiK'aning) is 0])posed to 
jus AD rent: an expression which was devised in the Middle 
Ages, and of which there is not a vestige in the writings of 
the Classical Jurists. 

(a.) As opposed to ‘ jus in re ’ (in tlie modern and extended 
meaning), ‘jus of^rem’ is synonymous with ‘jus in persona m.’ 
It embraces all rights which avail against persons certain. 
But still it is often used in a narrower signification, and 
restricted to a species of those rights. 

(b.) Taken in this its restricted meaning, it answers to the 
obligation ‘ ad dandum aliquid.’ It is the right to the 
acquisition of a thing; ‘jus ad rem {acquirendam).^ Or 
(speaking more generally and more adequately) it is the right 
of compelling the pfl^rty, who lies under the corresponding 
obligation^ to pass a right in rem. (See Note 3. B. c., C. b., 
C. d. 1.) 

Take the following examples : 

1. If you contract with me to deliver me a specific thing, 1 
have not a right over or in the thing, but a right to the thing 
as against you specially. I h^ve not jus in rem {or jus in re). 
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but juB AD re.m : a right of compelling you to give me ins in 
rent, or of doing some act, in the way of grant or conveyance, 
which shall make the thing mine, 

2. If you owe me money determined in point of quantity, 
or if you have done me an injury and are bound to pay me 
damages, 1 have also a right to the acquisition of a thing, or, 
rather, of compelling you to pass me a right in rem. I have 
a right of compelling you to deliver or pay me moneys, which 
are not determined m specie, and as yc;t are not mine : though 
they will be determined m specie, and will become mine, by 
the act of delivery or payment. 

3. Suppose that you enjoy a monopoly by virtue of a patent, 
and that the patent (as generally happens) empowers you to 
assign the monopoly: and suppose, moreover, that you enter 
into a contract with me to transfer 3'our exclusive right in my 
favour. Now here, also, 1 have jus ad rem ; but still I have 
not a right to a determined iking. The object of the contract 
is neither a determined thing, nor a ikuig that can be deter- 
mined. (See Note Jh 0. c. 2.) My right is purely this : A 
right of compelling you to transfer a right in rem as I shall 
direct or appoint. If I may refine upon the expression which 
custom has established, I have not so proj^erly ^ jus ad rem ’ 
as ‘jus ad {jus in) rem.'* 

(c.) It is manifest that the expression ‘jus ad rem ’ ought 
not to be substituted for ‘jus in personam.,* It is merely an 
abridged expression for ‘jus ad rem acqtiirendam:* audit 
properl}’ denotes rights, which are rights to the acquisition 
of a thing, or (speaking more generally and adequately) to the 
acquisition of a right in rem. But man}’ of the rights which 
avail against persons certain, are not of that character : They 
have not the acquisition of a thing (or, rather, of a right in 
rem) ns their purpose or scope. For example : If you con- 
tract with me to perform work and labour, or if you contract 
with me to forbear from some given act, the contract gives me 
a right which properly is ‘jus in personam* but which it were 
impossible to denominate ‘jus ad rem (acquirendam),* "without 
a glaring departure from the appropriite import of the ex- 
pression. — ‘Jus ad rem* should clearly be restricted to a 
species of rights injwrsonam. 

(C.) With a view to the study of the Roman Law, or of 
any of the modern systems which are offsets from the former, 
it is highly expedient (or, rj^ther, absolutely necessary) to 
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distinguish ‘jus ad rern,’ in its broad and improper meaning, Table ii 
from ‘jus ad rem ^ (or, rather, ‘ ad rein acquirmdam ’), in its 
restricted and correct signification. The neglect of this 
simple precaution has engendered the grossest error: has 
darkened the fair face of the Roman Law ; and covered the 
arrangement of the Prussian and French Codes with a mist 
which is scarcely penetrable. 

As the matter is intimately connected with the subject of 
the present note, I wil> try to explain briefly the flagrant 
error which I have mentioned, and to dispel or attenuate the 
obscurity of which that error is the source. 

(a.) The acqnmtion of a right in rcm, is commonly or fre- 
quently preceded hy jus AD rem (in its restricted and correct 
signification). This is generally the case, whenever the right 
in rem is acquired by virtue of an alienation : e. g. by virtue 
of tradition (or delivery), or by virtue of grant or conveyance 
not accompanied with tradition. 

The cases which I liave su2)posed in the last section (B. b.), 
are cases of the sort. In the Jirst of those cases, the right 
in rem is acquired by trndition or delivery, or by conveyance 
without tradition : and tlie acquisition is 2)roceded hy jus ad 
rem arising from contract or agreement. In the third case, 
the nature of the acciuisition is such that tradition is inn»os- 
sible. The mode of acquisition is conveyance without tra- 
dition ; and the preceding jus ad rem, with the correlating 
or corresponding uldiqation, arises, as before, from contrux?t. 

In the second case, the mode of acquisition is sim2)le tradition 
or payment; and the 2)receding^’a« ad rem, with the corre- 
lating or eorres2)onding obligation, arises from an injury. In 
other cases, the ^irecedingyus ad rem, with the correlating or 
corresponding obligation, arises from ^i/a-si-contract. 

Observing that the acquisition of jus in rem is preceded in 
certain cases by jus ad rem, many of the modern Civilians 
generalised hastily and rashly, and fell into the following 
errors. 

1 . They inferred from those cases (which are striking by 
their frequency and* importance), that every acquisition of 
jus in rem is preceded hy jus ad rem and by a correlating or 
corresponding obligation. And this (as they sujjposed) in- 
variable antecedence, they denoted in the following manner. 

To the fact or incident imparting jum in rem, they gave the 
name of ‘modus acquirendi/ or ‘modus acquisitionh,^ To 
the preceding incident impan^g ad rem (which they con- 



996 Jurisprudence, 

Table II. sidered as a or mtam to the acquisition of rem)^ 

name of ‘ titulus ad acquirendy^m,^ or (simply 
' — ' and briefly) ^ titulvsJ* For example : According to their lan- 
guage, a contract to deliver a thing is ‘ titulus ad acquiren- 
dum (jus in rem) ’ : The delivery or tradition which follows it, 
or by which it ought to be followed, is ‘ modus (jus in rem) 
acquirendi ^ or ^ modus ai^quisitionis.’ 

2. From this first error they fell into a second. Having 
supposed that Jits in rem is invariahl^f 'preceded hy jus ad rem^ 
they supposed that the latter has no independent existence, 
but is merely a forerunner of the former. Or (changing the 
expression) they supposed that the acquisition of jus in rem 
is always the scope or object of jus ad rem and of the ohliga^ 
tion to which it answers. Or (changing the expression again) 
they supposed tliat every incident which imparts jus ad rem 
is ‘ titulus ad acquirendurn (jus in rem).’ And if the expres- 
sion jus AD rem be taken in its restricted signification, the 
supposition is just. Ih\ty confoundirKj its restricted signification 
with its broad, and improper meaning , they extended the sup- 
position to every right in personam and to every i)ossible o6//i- 
gation, Tluy supposed that ‘jus ad rem^ (as synonymous 
with ‘jus in personam^) has always the acquisition of jrts in 
rem for its scope, puiq^ose, or object: that evemj incident, 
which imparts ‘jus in personam is merely ^titulus ad (jus in 
rem) acquirendurn,’ or is merely preparatory to a modus ac- 
quisitio7iis. The falsity of which supposition is gross and 
palpable. (See above, in the present note, B. c.) 

Briefly stated their errors were these : 

1. They supposed that ‘jus in rem^ (with the tnean by 
which it is ac<]uired) is always preceded by ‘jus in per- 
sonam^ (and by a fact or incident imparting it). 2. They 
supposed that ‘jus in personam,^ in every case whatever, 
is the forerunner of ‘jus in rem: ’ that the fact or incident, 
which gives ‘jus inpersonamy is always a title to the acqui- 
sition of ‘jus in remj or is always preparatory to a modus ac- 
quisitionis , — The former of these errors, combined with the 
varying extension of ‘jus ad rem,’ naturally led to the latter, 

u 

(b.) The influence of the latter upon the Prussian and 
French Codes is most remarkable. I therefore reserve the 
further consideration of it for the notes which I purpose 
annexing to^ Tables V. /ind VI.'* 

** Som^ remarks on the Prussian and French Co les will be funni in a later 
part of this volume. - S, J. 
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(c.) As proofs of the extent to which the /omer obtained, Table n, 
I extract the following passage from Heirieccius ; the most 
renowned, and, perhaps, the most authoritative of the Civi- 
lians, who flourished in the eighteenth century. 

The passage (which, for the sake of facilitating appre- 
hension, I break down into short and distinct paragraphs) is 
taken from his excellent Recitations \ Lib. ii. tit. 1. §889. 

(See also his ^Elements according to the Institutes’ : Lib. ii. 
tit. 1. § 389.) t 

‘Quod adtinet ad qua?stionem quid sit modus adquirendi 
cavendum est, ante omnia, ne confundamus tituhimet modnm 
adquirendi ; quippe qui to to coelo differunt. 

‘ Omyie enim dominium diiplieem habet c«aussam : proxi- 
mam, per quam immediate dominium eonsequor ; et remotam, 

I>er quam et propter quam mediate fio dominus. E. g. : Si 
rem a domino emi, et hie milii rem emtam tradit, dominus 
fio : Et tunc traditio est caussa dominii proxima ; emtio 
autem, caussa re mot a. 

‘ Caussa dominii proxima vocatur modus adquirendi*, caussa 
autem remota, titulus, 

‘ Et hi etiam efPectu differunt. Nam titulum jtantnm 
eonsequor us ad rem : per modum adquirendi jus in re. Ex 
titulo ago in personam ; adversus oum quoeum mihi negotium 
fuit : ex modo adquirendi ago in rem ; adversus quemcumque 
possessorem. E. g. : Liber a bibliopolaprinmm mihi, deinde 
Titio veiiditus est : posteriori etiam traditus, Qu&eritur, an 
ego, qui prior emi, adversus Titium agere et librum prius 
emtum vindicare possim? Negatur. Nam qui emit, jam 
turn titulum habet; nondum autem rem ad quisivit : Adeoque 
nec in rem agit adversus quemcumque possessorem ; quiajf'iw 
in re nullum habet. Ergo agere debeo adversus bibliopolam, 
quoeum mihi negotium fuit, ad iinplendum contractu m ; vel, 
si adimplere nequeat, ad id quod interest. 

‘ Notandum itaque hie axioma: titulus nunquam dat jus 
in re, sed debet accedere traditio. 

‘ Ergo sive emerim, sive res mihi legata, donata, permu- 
tata sit, nondum tiTmen sum dominus, antequam traditio 
aceedat : quae sola transfert dominium vel jus in re, modo 
prcBcesserit Titulus ad transferendum dominium habilis. 

‘ Ergo nec titulus suflScit sine traditione, nee traditio sine 
titulo : — Axioma regnans per univessum jus, e.t probe infi- 
gendum memoriae.’ • 
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TaulkII. If you examine this passage closely, and take its parts in 
conjunction, you will hnd it involving the following assump- 
tions : 1. That everv acquisition of dominium^ or jus in r&ni^ 
consists of two degrees : One of them being the ^proximate ; 
the other, the remote cause of the right : One of them, modus 
acquvrendi (strictly so called) ; the other, titulus^ or titulus 
ad acquirendAim. 2. That the titulus, or remote cause of the 
right, always consists of an incident imparting jus in per- 
sonam : E. g. a contract. 3. That the modus acquisitionis or 
proximate cause of the right, is always tradition and appre- 
hension. 

Now each of these assumptions is grossly false : and truly 
wonderful it is, that the learned and clear-sighted jurist, 
who wrote the passage which I have copied, fell into the 
strange errors with which it abounds. 

I will examine these assumptions in succession. 

1. It is not true, that every complete acquisition of do- 
minium, or jus in rem, is divisible into a modus acqnirendi 
and a titulus ad actpiircndum. 

There are two cases, and only two, in which Acquisition 
is opposedio Title by the Roman Law’yers : namely, tlie case 
of tradition, and (he case of usucaqrion. 

According to their system, every tradition or delivery, 
wdiich gives ‘jus in rem,^ is preceded by an ohliyation (or by 
‘jus ad rem’). Considered with reference to that preceding 
obligation, the tradition or delivery is denominated modus 
acquirendi, or, briefly, acquisitio. Considered with reference 
to the following tradition, the contract, or other incident, 
which creates the obligation, is styled ‘justus titulus’ ‘ jus- 
tum in ilium, ’ ^ caussa’ : i. e. the legally operative tn- 

ducement to the subsequent modus acquirendi. — ‘ Nunquam 
enim nuda> traditio transfert dominium : sed ita ; si veiiditio, 
aut alia justa caussa prmcesserit, propter quani traditio 
sequeretur.’ 

The effect of usucapion (a species of prcescription) is this: It 
cures the fault which vitiates tradition or delivery, where 
the party, from whom the delivery proceeds, has not the 
right in rem which he affects to transfer. Here, the tradi- 
tion, by itself, is inoperative : though, coupled with subse- 
quent possession on the part of the alienee, it may give him 
the right in rem, after a certain interval. But in order that 
the alienee may benefit by hif subsequent possession, bona 
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is requisite. His subsequent possession works nothing. Tabkkii, 
or, in other words, there is no usucapion^ unless he believes, 
at the time of the delivery, that the person affecting to alien 
is competent to pass the right. But this he can scarcely 
believe, unless the tradition or delivery be made in the legal 
manner : unless the tradition or delivery would transfer the 
right, supposing that the party who makes it had the right 
to transfer. Consequently, ^Justus titulim,^ ‘ justum 
or ‘ justa cansstty^ is a coisdition precedent to usucapion. For 
it necessarily precedes the tradition by which the possession 
is preceded, and upon which the possession operates. Tlie 
contract which is the inducement to the tradition, is the 
titulus ad acquirendum : The vicious tradition, and the pos- 
session which purges it of the vice, constitute the modus 
acquirendi, 

Now, in these cases, the division of tlie entire acquisition 
into a mode of acquisition^ and a title to acquire^ is intelligible. 

But, in many cases, it were utterly senseless. Take, for 
example, the case of Occuptdioni i. e. acejuisition, by appre- 
hension or seisin, of a subject which belongs to no one ( — res 
nullius). Here, the entire acquisition is a simple and indi- 
visible incident. You may call that simido incident a mode 
of acquisition; or you may call it a title. But to split it into 
a mode of acquisition <nul a foregoing title, is manifestly 
impossible. 

The truth is, that Heineccius and other Civilians arrived 
at their general inference through a narrow and hasty in- 
duction. When they affirmed generally, ‘ that a mode of 
acquisition supposes a foregoing titlef their attention was 
directed exclusively to tradition preceded by contract. This 
is the only example adduced in the passage which 1 have 
copied, to support or illustrate the proposition. And, in 
cases of that class (and also of some other classes), the pro- 
position holds universally. Or (speaking more accurately) 
the proposition holds universally in cases of that class, if we 
look exclusively at thfe doctrine of the Roman Lawyers with 
regard to the essentials of the tradition. 

Their doctrine seems to be this : 

The tradition is not sufficient to pass an irrevocable right, 
unless the preceding contract hind the alienor, and therefore 
impart to the alienee jus ad rem. In other words, th^ tradi- 
tion is not sufficient to pass ^the right irrevocably, unless 
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Table IL the preceding contract amount to titulue : ^ ^titulus 

ad transferendum dominium habiUs,^ Acoordingly every 
acquisition by delivery, made in pursuance of a contract, is 
divisible into two degrees ; a mode of acquisition and a title to 
acqwi/re. 

But, according to other systems (as, for instance, the 
English), acquisition by tradition or delivery, made in pur- 
suance of a contract, is not always divisible into those dis- 
tinct degrees. # 

Take the following example : 

You sell me a house or field. The contract, however, is 
not reduced into writing, and therefore is void by the Statute 
of Frauds. But though you are not obliged to perform the 
contract, you convey the house or field, agreeably to the terms 
of the contract, by livery or fec'ffinent. 

Now, here, I acquire tlie subject through tradition pre- 
ceded by contract. But yet it were impossible to split the 
entire acquisition into a mode of acquisition and a title to 
acquire. The acquisition in this instance, like that by 
occupation, is a simple and indivisible incident. In con- 
sequence of the livery and feoffment, I acquire an indefeasible 
right in or over the subject : dominium^ or jus in rem, which 
is not revocable by you. But iny right commences at the 
moment of the acquisition. Before the acquisition, I 
am not invested with jus ad nor is there a corresponding 
obligation incumbent upon you. There is not the shadow 
of ^justus titulus ’ from the beginning to the close of the 
transaction. 

The exceptions which I have mentioned are amply suffi- 
cient to demonstrate, that exwry acquisition of jxis in rem is 
• not divisible into a mode of acquisition and a preceding title 

to acquire. 

There is, however, a class of cases, which will also serve 
to demonstrate the same truth, and which I am desirous of 
noting for another reason: namely, that they somewhat 
obscure that strong line of demarcation by which ‘jus in rem ’ 
is separated from ‘ jus in personam,^ 'and which should be 
seized distinctly by every student of law who aspires to master 
its principles. 

Bights in rem sometimes arise from incidents which are 
styled conUfacts. The* meaning of which seeming contradic- 
tion this : that the incidents in question wear a double 
aspect, or are followed by a twofold effect To one purpose. 
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an incident of the sort gives ‘ jus in and, therefore, Tablk ii, 

is a contract : to another purpose, it gives ^ jus in reniy and, 
therefore, is a conveyance. In a word, the incident combines 
the properties of a contract and a conveyance ; but, by one of 
those ellipses which are at once so commodious and so per- 
plexing, it is styled, briefly, ^ a contract J* 

In the cases which I have now mentioned, the incident 
combines the properties of a contract and a conveyance, and 
is styled a contract simp^ for the sake of brevity. In other 
cases, the so-called contract is a pure conveyance or transfer, 
and is styled a contract by a mere abuse of language, and 
through a confusion of ideas which are utterl}^ disparate and 
distinct^ 

Take the following examples of these several cases : viz. 
the cases wherein the incident is styled a contract by an 
ellipse ; and the cases wherein the incident is styled a contract 
by a solecism. 

According to English Equity (i. e. according to the Laiv 
which certain of our Courts administer), a sale and purchase, 
although it is styled a contract^ imparts to the buyer, without 
more, dominion or ‘jus in rcm." In the technical language 
of the system, ‘ wlnit is agreed to bo done is considered 
as done.’ The subject of the sale is his, as against the seller 
specially; and the subject is also his, as against the world at 
large. The only interest in the subj<*ct, which remains to the 
seller, is a fight ‘ in re aliend : ’ a mortgage or lien expressly 
or tacitly created, to the end of securing the equivalent for 
which he has aliened. 

But, according to the antagonist system which is styled 
pre-eminently Laiv, a sale and purchase, without more, merely 
imparts to the buyer ‘jus ad rnn.^ The seller is ohliyed by 
the sale to transfer the subject to the buyer, and in case he 
break his obligation^ by refusing or neglecting to transfer, 
the buyer may sue him on the breach, and recover compen- 
sation in damages. But that is the extent of the right 
which the sale imparts. The property or dominion of the 
subject still resides iji the seller, and, in case he convey the 
subject to a third person, the proi)erty or dominion passes to 
the alienee. 

Now, if the antagonist Law were fairly out of the way, 
the right of the buyer, according to Equity, would stand thus. 

Unless the seller refused io deliver the subject, and theiuyer, 
in that event, were satisfied with his right to* compensation, 
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the sale and purchase, though styled a contract^ would give 
him completely and absolutely dominion or ^Jus inrem.^ He 
could vindicate or recover the subject as against the seller 
himself, and as against third persons who might happen to 
get the possession of it. The so styled contract would amount 
to a perfect conveyance. 

But, by reason of the dominion or property which remains 
to the seller at Law, the sale and purchase, even in Equity, 
is still imperfect as a conveyance. In order that the do- 
minion of the buyer may be completed in every direction, 
something must yet be done on the part of the seller. He 
must pass his legal interest in legal form. He must convey 
the dominion or property, which still resides in him at Law, 
according to the mode of conveyance which Law, in its 
wisdom, exacts. 

To this special intent or purpose, the buyer, even in 
Equity, has merely \jus in Or (borrowing the 

language of the Roman Lawyers} tli(‘ subject of the sale, even 
in Equity, ‘continues in ohligatlone,^ 

Speaking generally ^ the buyer, in contemplation of Equitj", 
has dominion or ‘jus inremd And, speaking generally^ the 
sale, in Equity, is, therefore, a conveyance. 

But, to the special intent or purpose which is mentioned 
above, the buyer has ‘jus in personamd Or (changing the 
shape of the expression) the seller remains obliged. This 
in personam cer tarn., and this corresponding 
Equity will enforce in specie. And, in respect of this right 
in personam^ and of this corresponding obligation^ the sale, 
even in Equity, is, properly, a contract. 

According to the Roman Law dominium or jm in rem is 
not transferred by tradition, unless it be preceded by con- 
tract, or by other titnlus, ‘Nunquam enim nuda traditio 
transfert dominium : sed ita ; si venditio, aut alia justa caussa 
preecesserit, propter quam traditio sequeretur.’ 

And, conversely, dominion or jus in rem is not transferred 
by contract, unless it be followed by tradition. ‘Tradi- 
tionibus et usucapionibus, non nudis pactis, dominia rerum 
transferuntur.’ 

This rule or maxim had been imported from the Roman 
into the Trench Law : And it formed a portion of the latter 
to the time the Revolution. A contract to deliver a thing 
(or to pass a right in rem)^ imparted to the obligee ‘jus ad 
rem,’ or imposed upon the obligor an obligation to transfer 
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or convey. But dominion or ‘jus in rem^ was not acquired 
hy the former, till the contract to pass the right was com- 
pleted by consequent tradition. 

‘Dans Tancienne jurisprudence, pour qu'^une ohligaiion 
transmit la proprietSy elle devait 6tre suivie de la tradition, 
Celui qui achetait une maison, par exemple, n’en devenait 
propri4taire que du moment ou la inaison lui etait livr^e ; 
si elle etait livree a une autre personne, c’etait cette per- 
sonne qui Pacquerait, L’obligatioii n’etait alors qu'im Hire 
pour se faire donner la ^opriete ; le moyen d^icquerir cette 
propriete etait la tradition.’ — See ‘ Code civil expUque par 
ses motifs et par des exemples,’ j)ar J. A, liogron^ Avocat 
aux Conseils du Eoi et a la Cour de Cassation : Paris, 1826. 
(Note by If. Rogron to Article 711.) 

But, according to the Code which now obtains in France, 
the dominion of a subject, belonging to the class of immov- 
ableSy passes to the buyer by the so-called contract. Or (in 
the exquisitely absurd language of the Code and its Com- 
mentators) the right in rem passes to the buyer by the ohli- 
gat ion which the contract creiites. 

ha propriete des biens s'acquiert et se transmet par succes- 
sion, ]mr donation entre-vi fs ou testauientaire, et par Veffet 
des obligations,^ (Code civil, article 71 1.) — ‘ Aujourd'hui on 
pent avoir la propriete, <!\;st-a-diro le droit de posseder, quoi 
qu'on lie possede pas reelleinent. Aussi est-ello transmiso 
jntr la seide force de rithHg<fiion^ sans (ju’il soit neeessaire 
qu’il y ait ou tradition.’ (Note to Article 71 1, by M, Rogron,) 

‘ L’obligatioii de donner einporte cello de livrer la. chose,' 
etc. iCode civil, article 1 !•>().) 

‘ L’obligation de livrer la. chose est parfaite par le senl 
consenteinent des parties contractantes. Elle rend le cre- 
aneier (i.e. the obligee) proprieiairc,’* (Code civil, article 
1188.) — ‘ Ainsi I’obligation donne an creancier le droit sur 
la chose jns in re ; et, par suite, Vaciioti reelle, ou revendica- 
Hon: e’est-a-dire, le droit de forcer tout detenteur de la 
chose que nous appartient a nous la rendre.’ (Note to 
Article 1188, by M, Rogron,} 

‘ Les etfets de rob]igation de donner ou de livrer un im~ 
meuhle sont regies au titre de la vente et au titre des pri- 
vileges et hypotheques.’ (Code civil, article 1140.) 

‘ La vente est une convention par laquelle I’un s^ohlige a 
livrer une chose et I’autre a la payer.’ (Code civil, article 
1582.) ’ * ’ . ^ 

‘ La vente est parfaite * entre les parties,. ,et la propriete 
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TabjlkII, eat acquise de Avoit k Pacheteur k Fugard du vendeur f d^ 
Kote4,c.c. convenu de la chose et du prix, quoique la chose 

n’ait pas encore livr4e ni le prix pay6/ (Code civil, 
article 1583.) — * ‘ Parfaite. Cette disposition est la con- 
sequence de Particle 711, portant que la propriete est trans- 
feree par Peflfet des obligations ; c’est-a-dire sans qu’il soit, 
comme autrefois, besoin de tradition.' (Note to Article 
1688, by M. Rogron .) — t ‘ ^ Vegnrd du vendeur. Mais non 
k Pegard des tiers qui peuvent avoir sur la chose vendue des 
droits anterieura a la vente. Par exemple, si le vendeur 
n^etait pas veritable proprietaire de la chose, celui an quel 
elle appartient conserverait le droit de la revendiquer.’ 
(Note to Article 1583, by M. Rogron,) 

If, then, the subject of the sale belong to the class of im- 
movahlea, dominion or ‘ jus m rem ’ passes from the seller to 
the buyer independently of tradition. But, if the subject be 
movable^ the buyer, without tradition, has merely ‘jus ad 
rem.’ He has no right to the subject against a third person, 
unless the third person be m maid fide, or has gotten pos- 
session of the subject with notice of the buyer’s tiiulua, 

‘ Si la chose qu’on s’est oblige de donner ou de livrer d 
deux peraonnea auccAiaaivement est purement mobilit^re celle 
des deux qui en a die miae en poaseaaion reelle est prefer^e, et 
en demeure proprietaire, encore que son Hire soit post^rieur 
en date ; pourvu toutefois que la possession soit de bonne 
foi,’ (Code civil, article 1141.) — ‘ Je vous vends mamontre : 
d’apr^s le principe consacre dans les articles 711 et 1138, 
vous en devenez a Pinstant proprietaire, bien que je ne vous 
Paie pas livree. Cependant je la vends demain a Pierre, et 
je la lui livre : elle doit lui rester, car il a ete mis en pos- 
session r6elle. Ainsi, en matiere de meubles, la tradition 
eat encore neeesaaire pour tranaferer la j^ropricte, Cette ex- 
ception au principe gent^ral est basee sur la circulation des 
meubles, qui peuvent passer, dans le meme jour, dans vingt 
mains diff<5rentes, et sur la iiecessite de prevenir les circuits 
d’actions et les nombreux proces qui en resulteraient.’ (Note 
to Article 1141, by M, Rogron,) 

Now according to the Articles of the Code which I have 
copied and collated above, the actual Law of France, with re- 
gard to the matter in consideration, would seem to stand thus. 

If the subject of the sale be movable, the sale, when unac- 
companied by tradition, is properly a contract. The buyer 
has ‘ j^s od but not ‘justarm.’ He has a right to 
the subject of the sale as against the seller specially, but he 
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lias no right to the subject as against the world at large. 
There is room for the distinction between contniti and con- 
trance : between iiile to acquire and mode of acquisition. 

But, in case the subject of the sale belong to the class of 
immovable$y the sale, though unaccompanied by tradition, 
is, properly, a conveyance. The sale imparts to. the buyer 
dominion or jus in rem ; and it, therefore, gives him a right 
to vindicate or recover the subject from any who may be in 
the possession of it. There is no room for the distinction 
T>etween contract and conveyance; between title to acquire 
and mode of acquisition. There is no room for ‘Justus titu- 
‘justa caussa;^ ‘justum initiumJ For this supposes 
an acquisition to which it is the prelude : And the buyer 
acquires the subject, by the sale itself, as completely as he can 
acquire it. He has the dominion of the subject, although 
he has not the possession : And, by exercising a riglit of 
action annexed to his dominion, he may get the possession if 
he will. 

In a word, the riglit which belongs to the buyer, according 
to the French Code, is the right which would belong to him, 
according to English Equity ^ if tlio systcuii were not embar- 
rassed by the conflicting provisions of Latv. 

To style the sale a contract, is a gros.s solecism. It is, 
however, a solecism which may be imputed to the Roman 
Lawyers ; and with which it were not candid to reproach the 
Authors of the Code. 

But when they talk of old lyat ions as iinj>arting dominam 
or property, they talk with absurdity wliicli has no example, 
and which no example could extenuate. If they had under- 
stood the system which they servilely adored and copied, they 
would have known that obligation excludes the idea of do- 
minion : that it imparts to the obligee ‘jus in personam,^ and 
‘jus in personam^ merely. This is its essential difference: 
This is the very property which gives it its being and its 
name. ‘ OhtUjatloniun eiiim substantia non in eo coiisistit ut 
aliquod nostrum facial, sed tit alium nobis ohstrinyat ad daii- 
dum aliquid, vel faciendum, vel prajstandum.’ 

There are, indeed,, purposes, as to which the sale is a con- 
tract : and, in respect of which, it is justly styled a contract. 
For example : The seller is obliged by the sale to deliver the 
subject to the buyer agreeably to their common intention. 
And, in case it be not delivered agreeably to that common 
intention, the buyer may*sue the seller for breach of the o6/i- 
gation, and recover compensation in damages# (Code Civil, 
VOL. n. It 
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TablkU Article 1146 d seqJ), But the domirdon or jtis in rem which 
the sale imparts to the buyer is not a right answering to an 
obligation specially incumbent upon the seller. Considered 
as imparting dominion^ the sale is a conveyance : and it cannot 
be styled a contract^ without an impropriety in speech. 

According to the Roman jus in rem is not transferred 
by contract, unless the contract be followed by tradition or 
delivery. But to this general principle there are numerous 
exceptions. For example : An Jiypotheca or mortgage is 
sulficiently created by pact^ although the subject be not 
delivered, but remain in the possession of the mortgagor. In 
other words, the intention to create the mortgage, expressed 
orally or in writing, imparts to the mortgagee jus in re aliend. 
The expression of this intention on the part of the mort- 
gagor is styled a pact or convention. But, though it is 
adjected to a convention, it is not a convention of itself. 
Imparting to the mortgagee In rcni, it is, properly, a con- 
veyance. 

The confusion of contract and conveyance^ by elliptical or 
improper expression, is one of the greatest obstacles in the 
way of the student. And, labouring to clear it up by apt 
and perspicuous examples, I have wandered at some length 
from the subject wbicli I am directly considering. I now 
revert to that subject, and dismiss it with the following 
remark : — 

Wherever jus in ran is acquired by a so-styled contract, 
the acquisition is not to be distinguished into tituliis and 
modus acqulrendi. That which might be titidus, supposing 
there w^ere room for the distinction, transfers the jus in rem 
as completely as it can be transferred. 

2. It is not true (as Hcinecclus and others have assumed), 
that every title to the acquisition of ‘jus in remd consists 
of some incident imparting ‘jus in personam,^ and, there- 
fore, imposing an ohlitjation upon a person or persons c?e- 
iermina te, ^ 

As I have remarked above, there are two cases, and only 
two, wherein title to acquire and mode of acquisition are 
expressly distinguished and opposed by the Roman Lawyers 
themselves : viz. the case of tradition and the case of w«w- 
capion> Where ‘jus m rem’ is acquired by tradition, the 
acquisition is divisible into iitulus and modus acquirendi : The 
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tUulus being always an incident imparting ^jus in pereonaml 
and, therefore, imposing an obligation. Where ‘jus in rem* 
is acquired by usueapiony the acquisition is divisible in the 
like manner; The titulns being commonly an incident, or 
commonly supposing an incident, of the like quality or 
effect. 

But the difference between title to acquire and mode of 
acquisition is not confined to the two cases wherein the 
Koinan Lawyers have exjjrossly taken the distinction. 

Whenever the acquisition is divisible into two distinct 
events, we may find it necessary to distinguish them, and to 
mark them wuth distinguishing names. And, in every case 
of the kind, wo may mark them, if we will, with the names 
which are now in question. We ina^" style the fact or event 
with which tlie acquisition begins, the title to acquire. We 
may st^ le the fact or event by which the acquisition is com- 
pleted, the mode of acquisition. We may say that the latter 
is the proAmate cause of the right, or is that through which 
the latter is immediatchj acquired. We may say that the 
former is the remote cause of the right, or is that through 
wliich the right is acquin'd mediately. We may style the 
former the titulusy initiuniy or ca assay to which the latter is 
indebted u>r its investitive op< 'ration or effect. 

Now the cases wherein the acquisition is divisible into 
two events, and wherein we may find it necessary to distin- 
guish those distinct events, are numerous. And, in many 
of these numerous eases, the fact or event with which the 
acquisition begins, is not a fact or event imparling jus in 
personam, 

I will try to illustrate these positions by simple and plain 
examples. 

The cases wherein usucaqnon most frequently obtains, are 
those which I have mentioned above ; viz. cases of alienation 
by tradition or delivery, without right on the part of the 
alienor. And, in these cases, the titulns consists of an inci- 
dent imparting jus in personam. 

But usucapion sometimes obtains without an incident of 
the sort, and is nevertheless distinguished by the Roman 
Lawyers themselves into title and mode of acquisition. For 
instance, In case I occupy a subject which I bejieve to be 
res nulliuSy but which, in truth, belongs to another j^rson, 
1 acquire the subject (after a certain interval)^ by continued 
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tablbIL and undisturbed possession. Now here the acquisition is 
N<>t»4,c.c, of acquisition and tiile^^SLuSL yet there is 

no incident creating an obligation. My continued and undis- 
turbed possession constitutes the mode of acquisition. My 
seisin or apprehension of the subject animo mihi hahendi^ 
coupled with my belief at the time that the subject is res 
nulliuSy constitutes my title to acquire. Without apprehension 
or seisin accompanied by bona fides, no usucapion obtains. 
Consequently, the apprehension borj/i fide is the remote cause 
of the right, although the subsequent possession is the 
proximate or direct. 

Restricting the distinction in question as the Roman Law- 
yers have restricted it, an obligation is not created by every 
title to acquire. (Vide Dig. lib. xli. tit. 3, 4, 5, 6, 7, 8, 9, 
etlO.) 

Succession ah inUidato^ according to the Roman Law, is 
governed in different cases by different principles. 

In certain cases, the heir acquires the heritage ipso jure : 
that is to say, he acquires the heritage, without an act of his 
ow i, at the moment of the intestate’s decease. To borrow 
an expressive phrase from the old French Law, ‘ le mort 
saisit le vifJ If the heir survive the intestate a single in- 
stant, the heritage vests in the former and devolves to his 
own representative. 

In other cases, the acquisition of the heritage commences 
at the death of the intestate, but is completed by the ac- 
ceptance of the heir. At the moment of the intestate’s 
decease, he has jus herediiatem adeundi : But he actually 
acquires the heritage heredUatcm adeurido. At the moment 
of the intestate’s decease, he has jus delatum : But until he 
signifies his acceptance expressly or tacitly, he has not jus 
acquisUum. If he die witln)ut acceptance, his right (gene- 
rally speaking) is not transmitted to his lepresentative, but 
the party who takes the heiitage takes it as heir to the 
intestate. The principle by which the transmission is here 
determined, is analogous to a principle (‘ seisina facit sti~ 
pitem ’) which obtains in our Law of Descents. 

Now where the acquisition of the heritage is completed 
by the acceptance of the heir, the facts or events which con- 
stitute the acquisition must be divided into two parcels. 
And thesf^ we may style, if we will, titulus and modus ac’- 
qiiireudi. For, if we understand that distinction as the 
Roman Lawyers understood it, it will hold in every case 
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wherein the acquisition is gfrodna?, provided the degrees be XiuiLEii. 
two, and be perfectly distinct from one another. In the 
widely difiFering cases wherein they took the distinction, 
there must be some common circumstance to which the dis- 
tinction may be referred ; And the only common circum- 
stance which am able to discover, is the divisibility of the 
entire acquisition into two distinct degrees. 

Supposing we take the distinction in the case immediately 
before us, the terms will Apply thus : 

The iiiuluR consists of the facts whereby the right is de- 
ferred : namely, the intestacy, the death of the intestate, the 
survivorship of the heir, and his relation to the deceased. 

The models acquirendi consists of the event whereby the ac- 
quisition is completed : namely the accei>tance of the right 
which is deferred. 

3. It follows from what has preceded, that apprehension 
or seisin, consequent upon tradition or delivery, is not inva- 
riahly an ingredient in the acquisition of jun in rem. 

In various cases of uencaplonj and also in the case of oc- 
cupation^ the subject is not apprehended in consequence of 
tradition. And wdiere the right is acquired by a so-styled 
contract, the possession of the subject frequently continues 
with the party by whom the right is conveyed. 

The acquisition of the heritage by the heir is equally in 
point. Whether he acquire by testament or in consequence 
of intestacy, ipeo jure or heredltatem adeniulo, he acquires 
without tradition and without apprehension. So completely 
foreign is apprehension to the acquisition of the heritage as 
a whole, that, though that general acquisition gives him the 
right of vindication, it gives him none of the remedies which 
are founded upon the right of possession. By the acquisition 
of the heritage as a whole, he acquires the dominion of the 
single or several things which are constituent parts of the 
heritage. By virtue of that general acquisition, he can vin- 
dicate any of those things against any who may detain it from 
him. But until he obtains the possession by a distinct act 
of apprehension, he is unable to recover it by any of those 
interdicts which are purely possessory remedies. 

Acquisition by mancipation is commonly in the same pre- 
dicament, if the subject of the conveyance be immovable 
( — prcedium). There is no traditiop of the subject on the 
part of the alienor, no* apprehension of the 8u1>ject on the 
part of the alienee. The conveyance impaii;8 to the latter 
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TahleII. the dominion of the absent •prmdiumy and gives him that 
.\ote4j£:^ right of vindication which dominion or property supposes. 
But it gives him none of the remedies which are purely 
possessory. Before he can exercise these in reference to the 
subject of the mancipation, he must acquire the actual pos- 
session, with the consequent ju8 possessionis^ by a distinct 
act of apprehension. 

Here I close my remarks upon/ titulus et modus acqui- 
rendV I have insisted upon this celebrated distinction at 
considerable length, for the purpose of dispelling the dark- 
ness cast upon the Roman Law by the current though false 
theory which 1 have stated and examined above. I am con- 
vinced by my own experience, that few of the difficulties, 
inherent in the study of the system, equal the difficulties 
induced upon it by that gi’oundless and absurd conceit. 

Before I proceed to the matter of the ensuing note, I will 
briefly interpose a remark suggested by the subject of the 
present. 

}^y English Lawyers, and even by English conveyancers, 
^ title ’ is often used as if it were synonymous with ‘ rights* 
But when it is used correctly, it signifies the fact, simple or 
complex, through which the party entitled was invested with 
a right : — the means by which he acquired it. In a word, 
‘ title ’ is synonymous with ‘ investitive, fact or event.’ 

Tradition and usucapion are the only cases wherein the 
Roman Lawyers employ the term ‘ title ’ to signify an in- 
vestitive fact. And, in those two cases, it is not, properly 
speaking, the name of an investitive fact, but it denotes a 
constituent part of a complex investitive fiict. It denotes 
the fact by which the acquisition begins, as contradistin- 
guished from the fact by which the acquisition is completed. 
And, on the other liand, ‘ mode of acquisition,’ as used in 
those cases, loses its usual import. It is not synonymous 
with ‘ investitive fact,’ but it denotes a constituent part of 
a complex investitive fact. It denotes the fact by which the 
acquisition is completed, as contradistinguished from the 
fact by which the acquisition begins. 

The entire fact, simple or complex, through which the 
party entitled was invested with a right, is styled, in the 
language of ^the Roman <.Law, ‘ modus sive caussa acquirendi,’ 
^ species < Bive germs acquisitionis,’ or simply and briefly, 
^ acquisition^ “ 
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Consequently, the ‘ title ^ of the English, and tho ^ modus Taulk h. 
sive cauBsa acquirendi’ of the Roman Law, are synonym- Noti fy,’ 2, 
ous names. Each of them is equivalent to ^investitive fact "" ' 

or evenfc:’ — the term which has been suggested by Mr. 
Bentham. 

‘ Title ’ is sometimes used by the English Lawyers in a 
meaning which is somewhat different. Properly speaking, 
the Vendor’s title merely consists of the fact by which his 
right was acquired. Bu^ the so-called title which he sub- 
mits to the inspection of the Purchaser, usually embraces 
more : viz. all such other titles as may elucidate the quality 
of his own, or may show the extent of the right which he 
affects to transfer. (See Sugden’s Law of Vendors, etc. 
ch. vii.) 

[/lote 5 .] — ^ Jus Eeale sive Jimi Realia’ et ^Jus Per- 
SONALE sive Jura Personalia : ’ 

In the language of modern Civilians, and in the language 
of the various systems which are oft'sets from the Roman 
Law, rights availing against persons unlvvrsallij or (feneralh/j 
and rights availing against persons certain or determinate^ 
are not unfrequently denoted by the distinctive names of 
‘jus reale and ‘jus jtersoiatle The adjective reale being 
substituted for ‘ in rem ; ’ and the adjective personale for ‘ in 
personam J 

These expressions are so ambiguous, that the following 
cautions may be useful to the Student. 

‘Jus reale ^ and ‘jus personalej which signify rights in 
rem and rights in personaniy must not be confounded with * 

‘jus rerum ’ and ‘ jus personarum : ’ i. e. ‘ law of things ’ and 
‘ law of persons.’ (For the import of these last-mentioned 
expressions see above, Note 2 ; The Digression in Note Ji, 
at C. b. : Table III. Note 3 : and Table IV. Section 2.) The 
law of things, and the law of persons, are, both of them, 
conversant about rights, real and personal. 

• 

2. The distinction of the Civilians between real and per- 
sonal rights, must not be confounded with the distinction 
of the English Lawyers between real property or interests 
and personal property or interests. Ri^l rights (ip the sense 
of the English Lawyers) comprise rights which are personal 
as well as rights which are real (in the sense of*the Civilians) : 
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Table IL And personal rights (in the sense of the former) embrace 
Note 5 , 2 , 3. which are real as well as rights which are personal (in 

the sense of the latter). The difference between real and 
personal (as the terms are understood by the Civilians) is 
essential or necessary. It runs through the English Law, 
just as it pervades the Roman : Although it is obscured in 
the English by that crowd of gratuitous distinctions which 
darken and disgrace the system. But the difference between 
real and personal (in the sense of Jhe English Lawyers), is 
accidental. In the Roman Law, there is not the faintest 
trace of it. 

In one instance, the term real, as used by the English 
Lawyers, bears the import which is usually annexed to it by 
the Civilians : 

An agreement between parson and landowner discharging 
land from tithes, was formerly binding upon the parson and 
also upon his successors in the cure, if made with the con- 
sent of the patron and with the concurrence of the ordinary. 
And such an agreement was and is styled ‘ a composition 
real,^ Why ? Because it availed generally against incumbents 
of the benefice, and was not simply binding upon the parson 
who entered into it. Because, in short, it operated in rem, 
and not in personam merely. 

I think that the term real, as used by the English Lawyers, 
bears the last- mentioned import in two or three instances 
more. But, at this moment, I am unable to recollect 
them. And, speaking generally, the ^rcaP and ^ personal^ 
of the Civilians, and the ‘ real ’ and '‘personal ’ of the English 
Lawyers, denote two distinctions which are completely dis- 
parate. 

d. In the sense of the Civilians, ^ jus jtersonale^ signifies 
a7iy right which avails against a person certain or against 
persons cer/am. In the English Law ’ sometimes 
signifies a sort or species of such rights : viz. those rights 
of action, which, in the language of the Roman Lawyers, 
* nec heredihns nec in heredes competunt : ’ which neither 
pass to the persons who represent the^ injured parties, nor 
avail against the persons who represent the injuring parties. 
Being limited to parties who are directly affected by wrong, 
and only availing against parties who are authors of wrong, 
these righte of action,, are styled by English Lawyers ‘per- 
sonal 'J Or (more properly) they are said to expire (or to he 
extinguished) with the persons of the injured or injuring. 
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‘ Actio perionaUs moritur cum persoufi,/ is the rule or 
maxim applied to the rights in question. But, like a thou- 
sand phrases dignified with the name of maxims, this 
wretched saw is a purely identical proposition. For a per- 
sonal action (as a term is here understood) means a right 
of action which expires or is extinguished with the party. 


Table 11. 
Note 6, 8. 4. 


4. The servitudes of tj;ie Eoman Law are of two kinds : 1®. 
praedial or real servitudes { — ^ servitutes pnediorum sive 
rerum ’) : 2®. personal servitudes ( — ‘ servitutes personarum 
sive hominum). 

Now ^ real ’ and ^ personal^'' as distinguishing the kinds of 
servitudes, must not be confounded with ‘reaV and ‘per- 
sonal,^ as synonymous or equivalent expressions for ‘ in rem^^ 
and ‘ in personam.^ 

In a certain sense, all servitudes are real. For all servi- 
tudes are rights in rem, and belong to that genus of rights in 
rem which subsist in re alienci. (See above, Note 3, B. b. : 
Note 4, A.) 

And, in a certain sense, all servitudes are personal. For 
servitudes, like other rights, reside in persons, or are enjoyed 
or exercised by persons. 

The distinction between ‘reaV and ^personal,' as applied 
and restricted to servitudes, is this : 

A real servitude resides in a given person, as the owner or 
occupier, for the time being, of a given pra>dium : i. e. a given 
field, or other parcel of land ; or a given building, with the 
land whereon it is erected. A personal servitude resides in 
a given person, without respect to the ownership or occupa- 
tion of a prwdium. To borrow the technical language of 
the English Law, real servitudes are appurtenant to lands or 
messuages •. personal servitudes are servitudes in gross, or 
are annexed to the persons of the parties in whom they 
reside. 

Every real servitude (like every imaginable right) resides 
in a person or persons. But since it resides in the person as 
occupier of the give* preedium, and devolves upon every per- 
son who successively occupies the same, the right is ascribed 
(by a natural and convenient ellipsis) to the prwdiurh itself. 
Vesting in every person who happens to occupy the preedium, 
and vesting in every occupier as the occupier ^thereof, the 
right is spoken of as if it resided in the preedium, and as if it 
existed for the advantage of that senseless or inanimate sub- 
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Table il ject. The prcedium is erected into a legal or fictitious persouj 
is styled * prsedium dommans,* 

On the other hand, the prmdium^ against whose occupiers 
the right is enjoyed or exercised, is spoken of (by a like 
elUpsis) as if it were subject to a duty. The duty attaching 
upon the successive occup'lera of the prasdium^ is ascribed to 
the prcedium itself: which, like the related prcedium^ is 
erected into a person^ and contradistinguished from the other 
by the name of ‘ prsedium serviens.^ f 

Hence the use of the expressions ‘ real ’ and ^personal ’ for 
the purpose of distinguishing servitudes. 

The rights of servitudes which are inseparable from the 
occupation of prwdiay are said to reside in those given or 
determinate iliingey and not in the physical persons who 
successively occupy or enjoy them. And, by virtue of this 
ellipsis and of the fiction which grows out of it, servitudes 
of the kind are styled ‘ servitutes rernmy or ‘ servitutes 
reales : ’ i. e. rights of servitude annexed or belonging to 
things. 

The rights of servitude which are not conjoined with such 
occupation, cannot be spoken of as if they resided in things. 
And, since it is necessary to distinguish them from real or 
prmdial servitudes, they are styled ‘ servitutes personarum ’ or 
^ servitutes persouales : ’ i. e. rights of servitudes annexed or 
belonging to persons. 

6.] ‘ Or, more generally, ex Conveutione.^ 

(A.) Promises are distinguished by the Roman Lawyers 
into convent lo7i8 and pollicitations. A convention is defined 
thus — duorum vel plurium in idem placitum consensus : Or 
thus —promissio ah altero data ah altero acceptata. A pollicita- 
tion is a promise not accepted by the promisee. 

Conventions ai'e divisible into two classes. Some might 
be enforced by action, according to the more ancient laiv. 
Others, according to that law, could not be enforced by 
action. Conventions of the former class are styled contracts : 
conventions of the latter class, pacts. 

In consequence of rules introduced by the Praetors, or in 
consequence of laws passed by the supreme legislature, the 
parties interested in certain pacts were enabled to enforce 
them by action. In other words, pacts of certain species 
passed iuto the class of contracts, but improperly retained 
the name which formerly applied to them with propriety. 
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Pacts of other species were not affected by these changes, 
but continued in their primitive state. 

Pacts which the interested parties are enabled to enforce 
by action, are distinguished by the Roman Lawyers into 
torian and legitimate : that is to say, into such as the parties 
can enforce by virtue of the Prmtorian edict, and such as the 
parties can enforce by virtue of acts of legislature. 

In the language of the Modern Civilians, pacts which the 
interested parties are nibble to enforce by action, are styled 
nuda : i. e. not clothed with rights of action. Pacts which 
the interested parties are enabled to enforce by action, are 
styled non nuda or vestita : i.e. clothed with rights of action. 

It follows from the preceding analysis, that the scheme of 
ohUgatiom which is given by the Compilers of the Institutes 
wants an important member: namely, obligations cx facto. 
If they had been true to their own method, they would not 
have opposed directly to the obligations which arise from 
delicts, the obligations which arise from contracts. According 
to that method, the obligations which arise from delicts 
should be opposed directly to the obligations wliich arise from 
conventions. And these should be divided into two classes : 
viz. obligations ex contractu and obligations ex 'pacto.- 

(B.) The following brief remarks upon certain terms, may 
save the student much perplexity. 

(a.) In the language of modern jurisprudence, ‘ contract * 
is often synonymous with the ‘ convention ’ c)f the Roman 
Lawyers. 

In the language of the Roman Law, ‘ contract ’ denoted 
originally a conventum which may he enforced hy action; but, 
in consequence of the changes to which I have adverted above, 
its import was somewhat narrowed. It ceased to denote 
generally a conv emotion which may he enforced hy action, and was 
restricted to conventions which the parties might enforce hy 
virtue of the more ancient law. For the pacts, which, in con- 
sequence of those changes, were clothed with the rights of 
action, were not styled contracts, although they were con- 
tracts in effect. Consequently, the definition, which, in earlier 
times applied exclusively to contracts, applied indifferently, at 
a later period, to contracts, and obligatory pacts. 

In the language of the English Law, ^ contract ’ is a term 
of uncertain extension. ^ Used loosely, it is equivalent to 
* convention* or ^ agreement.* Taken in the largest signiffcation 
which can be given to it correctly, it denotes ^ convention or 
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No^e^B^a. which the Courts of Justice will enforce. That is 

b. c., c. a. to say, it bears the meaning which was attached to it origin- 
' ^ aUy by the Boman Jurisconsults. 

(b.) In the language of the Homan Law, the term ^ coiivew- 
is synonymous with the term ‘ agreemmty and comprises 
the term ^ contract,* 

In the language of the English Law, ^convention* or 
‘ covenant * is restricted to contracts, and to contracts of a 
subordinate species : namely, to a species of that species of 
contracts which are evidenced by writing under seal. 

In the language of the English Law, the meaning of 
‘ bond * is not less narrow and anomalous than that which is 
attached to ^covenant,* With the Roman Jurists, and with 
the Modern Civilians, ‘ vinculum,* or ‘ bond * (agreeably to its 
obvious meaning) is equivalent to ‘ olligatio.* With the Eng- 
lish Lawyers, it denotes a unilateral promise evidenced by 
writing under seal and couched in a peculiar form. Or, per- 
haps, it rather denotes the writing by which the promise is 
evidenced than the promise or contract itself. 

(c.) Although ^pact * is usually opposed to ‘ contract,* it is 
freq lently synonymous with ^convention.* And when it is 
used in this, its larger or generic meaning, it is not opposed 
to, but comprises ‘ contract* 

In the language of the Roman Jurists, or rather of the 
Modern Civilians, every pact or convention which cannot be 
enforced by action is styled nude. In the language of the 
English Lawyers, the import of nudum pactum has been 
strangely narrowed. Instead of denoting generally agree- 
ments which cannot be enforced, it is restricted to agree- 
ments which are void for a special or particular reason: 
namely, for want of sufficient consideration. 

(C.) From conventions, contracts, and pacts, I pass to 
obligations ‘ quasi ex contractu,’ or (speaking more generally 
and adequately) to obligations ‘ quasi ex conventione.’ 

(a.) Obligations quasi ex contractu (or, rather, quasi ex 
conventione) arise from faots which are not conventions, and 
which also are not violations of existing obligations or duties. 
In other words, they are not begotten by conventions, nor 
are they begotten b}’’ wrongs. 

The facts which I am now considering are not wrongs, and 
are sources^ or causes of obligation. By this analogy, and by 
this analogy only, these facts are allied to contracts and to 
pacts which ai'e contracts in effect. And the obligations 
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which arise from these facts are said, by reason of this Tabi 
analogy, to arise ‘ qua^i ex contractu,* or ‘ qua»i ex conven- 

tione.* For, in the language of the Eoman Lawyers, analogy 

is commonly denoted by the adverb gmsi, or by the adverb uti 
and its derivative utilis. 

I will try to illustrate, by a plain and brief example, the 
propositions which I have now stated in general or abstract 
terms. 

8oluti indebiti, or th^ payment and receipt of money erro- 
neously supposed to be due, is one of the facts which I am 
now considering. 

The erroneous payment and receipt is a source or came of 
obligation^ although the transaction is not a convention, and 
although there is nothing in the lact savouring of injury or 
wrong. There is no convention, inasmuch as the perform^ 
ante of an obligation is the only design of the payment. 
There is no wrong, inasmuch as the party who receives the 
money believes that the money is due. But inasmuch as the 
money is not given, an obligation to return it attaches upon 
the party who receives it from the moment at which it is 
paid. 

He is not obliged by convention, but ‘ gnasi ex oonventione.* 

He is bound as ifhy convention, or he is bound as it were by 
convention. As he would have been obliged in case he had 
entered into a contract, so is he actually obliged by the fact 
which has actually liappened. 

And as the fact which begets the obligation is as it were 
a convention, so is a breach of the obligation analogous to a 
breach of contract. 

(b.) The species of quasi-contracts have nothing in com- 
mon but this : namely, that they are sources or causes of 
obligation ; that they are not wrongs : and that they are not 
contracts or other conventions. 

Accordingly, in an excerpt in the Digests from the Res 
QuotidiancB of Gains, obligations are divided in the following 
manner : 1st, obligations ex contractn : 2ndly, obligations ex 
maleficiox 3rdly, anomalous obligations : i.e. obligations which 
are not reducible to» either of the i^receding classes. ‘ Obli- 
gationes aut ex contractu nascuntur, aut ex maleficio, aut 
proprio quodam jure ex variis causarum figuris.^ Dig. lib. 
xliv. tit. 7, 1. 1, in princip. 

It appears from other excerpts, that anomalo'^s obligations 
were divided in the Res Quotidianw into two classes :• namely, 
obligations quasi ex contractu and obligaticms quasi ex male- 



ioi8 


yurisprudence. 

Table n. jficio. But all the obligations of this last-mentioned class 
which I have anywhere happened to meet Tirith, are either 
- — ^ ^ obligations arising from genuine delicts, or are not distin- 
guishable from the obligations which are styled ^ quasi ex 
contractu^ (See Table I. note 7.) Consequently, ‘ anomalous 
obligatipns ’ and ‘ obligations quasi ex contractu ’ may be 
considered equivalent expressions. Each of them denotes 
this, and this only : namely, that the sources of the obliga- 
tions in question are neither delicts nor conventions, and 
that the various species into which those obligations are 
divisible have nothing in common excepting that negative 
property. 

For obligations ex delicto or ex maleficio, see Table I. 

(c.) The consent of the parties is of the essence of a con- 
tract. But this consent may be manifested in different ways. 
It may be manifested by words written or spoken; or by 
signs which are not words. When it is manifested by words, 
the contract is styled express. When it is manifested by 
conduct, or by signs which are not words, the contract is 
styled implied^ or, more properly, Uicit. In either case, there 
is a genuine or proper convention. 

But in the language of English Jurisprudence, quasi^oon- 
tracts (i. e. sources of obligation which are neither conven- 
tions nor wrongs) are styled ‘ implied contracts,’ or ^contracts 
which the law implies.’ That is to say, ^?iasi-contracts, 
and genuine though implied contracts, are denoted by one 
name, or by names which are nearly alike. It is scarcely 
necessary to add, that ^?i<<«i-contracts, and implied or tacit 
contracts, are commonly or frequently confounded by English 
Lawyers. (See, in particular. Sir William Blackstone’s Com- 
mentaries, B. ii. ch. 30, and B. iii. ch. 9.) 
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Notes to Table IX. 

[j^te 1.] See ‘ Traites de Legislatimi civile et pcnah\ etc.<, Tabi.k IX 
par 31. Benthatn, publics en Fran^^ois par M. Dimiout,* And y**^*^^ 
see, particularly, the ‘ Vue genemlv d\in Corps completdv Droit,* 
which occupies the First* Volume of the ‘ Traites^ etc.* from 
pa^e 141 to the end. N.B. The edition here referred to, is 
the first (A Paris, An X=1802). 

[i^Otr 2.] For the distinction between National and 
International Law, see Vol. 1. pp. 14(1, 147, 1G8, 828 to 
881. For Inbn’iiational Law in particular, see pp. 828 to 
y;ii. 

[i^OtC 8.] For the distinction between Droit politiqHo and 
Droit civil (as opposed to politique)^ and for Droit politique 
ill jiarticular, see Vol. I. pp. 147, 148, 200, 808 to 327, 888, 

885 et seq., 880 et seq., 840. 

[i^OtC 4.] For the distinction between Code gaterol and 
Codes particidiers, see Vol. 1. pp. 17)0, 151, 201), 805, 888, 

884, 801: Vol. III. p. 278. It may b(‘ inferred from those 
places, as well as from Vol. I. pp. 204 to 207 [Des Elats 
doinrsfiqucs et civils), and from Vol. II. pp. 175 to 280 
{Des Etats prives), that the distinction, intended by Mr. 
Bentham, tallies neorly with the lonj^-estiiblislied distinction 
between Jus Rerurn and Jus Dersonarum. See Tables I., II., 

IV., Section 1, VII, VIII., X. 

5.] For the distinction between Suhstantive and 
Adjective Law (or Law simpticiter, and Procedure) see Vol. 

I. pp. 149, 150, 160. For Procedure in particular, see pp. 

849 to 851. 

[i^OU 0 .] For the distinction between Civil Law and P&ual 
Law, see Vol. 1. pp. f55 et seq., 159 et seq., 170 ; and com- 
l)are with those places the second paragraph of p. 298, For 
the Civil Code in particular, see pp. 225 to 807, and Vol. II. 
pp. 110 to 174. For the Penal Code in particular, see Vol. 

I. pp. 170 to 224 ; Vol. TI. p. 287 to the end; Vol. 1,^1. p. 1 
to 191. ' 
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TABLE 

Exhibiting the Corpus Juris (‘Corps complet de Droit*) arranged 

[^tr 

National, Municipal, or Lntebnal Law [i.e. Jus Civile, in one of its 
numerous senses] : 

Containing — . 


Droit politioue [i.e. Jus Publicum]: 
Containing — 


Droit comfitutioniiel : 
llolating to 

1. The Powers of tho Sovcrnt/rif in the large and correct signification: — 
* SunimiM Imperornt in It/puhlira, nive I« Monaroha sit, sive Optimates, sive 
Populus.’ Or, in other words, the Powers of the One, the Few, or the 
Many, in wliorn the Sorerpujnty — the supreme, unlimited, and, leyally^ 
irresponsihh* Ooinniand -resides. 

ii. Th(* Distribution of the Sovereign powers, where they are not united 
in a single person. 

d. The iMties of tlui Government (subjects or citizens) toward.s the 
»Sovi<ri*ign, 

A large jiortion of (Constitutional Law is, strictly, a branch of Morals, 
See ‘ Traithf He,! vol, i. pp. 107, 020. 


Droit civil (as opposed to Droit f^nal) [i.e. Law 
regarding primary Rights and Obligation^] : 
Relating to — ^ 


Rights IN Rkai, with their Rightv«* Ix Personam, or Obligations 
corresponding Duties : sfricto inmm : [$0l( 7.] 

In which Department of rig’hts and 
obligations are comprised the ivUowing 
yvnerai viz. — . 


Obligations arising from Pacts Obligations arising from Btsoin supfrieur, 

ou Convent* m (i.e. ti,v Co.^- Service antSrieur^ ItoAponsabiliti pour 

TRACric): nne peisonne tierce, etc. (i.e. Quasi ex 

Contractu), IfiattS.} 
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IX, 


in the Order which Beems to have been conceived by Mr, Bentham, 

10 

Intern AT ioNAL, or External Law (i.e. Jus Inte^rarum Qrn- 
hum] : [# 0 tc 2 .] 

Relating to the Rights and Obligations of Independent Political 
Societies towards one another. 

Thus considered, it is, strictly, a branch of Mw^als. See * TraiiiSf 
etc,' voL i. pp. 1G8, 328. fiut, as enforced in any given Society 
by the Sovereign, or Supreme Power, it pixiperly constitutes a 
portion of (national or internal) Imc. 


Droit civil (as opposed to Droit pitifique) [i.e. Jus Privatum]; 
[lUltc 3] Cfontaining — 


Late regarding 

The Rights and Obligations of Per- 
sons who ai’e clothed with Political 
Powers in subordination to the Sove- 
reign. 

See ^ TraiteSy etc.,' vol. i. pp. 335, 
339, 340, \~Organmition judi- 
CfVifVe, Code militaire, Code de Finance, 
Code ecclesiastifjue, etc. 


Code G1cn^:ral, ou Lois (j^nIckales 
[i.e. Jus Rerum]: 

Containing — 


Cbl)R 8 PARTHTTLIERH, OU JieCUeih 

de Loih I^akticclikrks [i.e. 
Jus Person arum]. [^0lf 4.] 


Droit suhstantik [or The Law]: Droit adjkcttf for I^aw of 

Containing — j rroeedure ] : [flotrfi.] 

Containing — , 


j Law of Civil Procedure : Law of Criminal 

I Procedure. 


Droit p^:NAL [i.e. Law regarding Injuries ; with the Rights and 
Obligations {secondary or sancti(ming) which arise from 
injuries] : Ifiatc G.] ‘ 

Relating to - 


Ctvil Injuries ’y with the Rights 
which thence accrue to the injured 
parties or their representatives, 
and the correlating or correspond- 
ing Obligations which attach upon 
the opposite parties. 


Crimes and Punishments ; together 
with the Satisfactittu to the injured 
parties or their representatives, which 
(in the opinion of Mr. Bentham) it 
would be expedient to exa^|. from 
the criminals, [fiatt 9.] 


[For the fUfttU to this Table, see pp. 1019, 1022.] 
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[iSote 7.] The Important division of Bights into Jura in 
Rem and Jura in Personam {determinatam)^ is neither for- 
mally stated^ nor consistently pursued, in the * Vu>e gSneraleJ* 
It may, however, be traced from p. 247 to p. 293 ; and see 
particularly pp. 271, 272, 290, 291, 292, 293. In the Second 
Volume it appears with more distinctness. See (pp. 1 10 to 
165) ‘Modes of Acquiring Property^: i.e. Servitudes^ with 
other Bights in re nliend, as well as Dominion or Property 
strictly so called: And see also (pp. 156 to 168) ‘Modes 
of acquiring Rights to Services^ i.e. Acts to be done or 
forborne by aHsignafJe or determinate persons, in conse- 
quence of ohliyatiom (as understood by the Roman Law- 
yers). At p. 167, the term ‘Obligation’ is employed in 
this its original meaning. 

[idotC 8.] For Obligations er eontractii and qiiasi ex- 
contractu, see Vol. I. pp. 271, 272, 28G et seq. ; Vol. II. pp. 
156 to 168, 362 et seq. 

[iflotC 9.] The Law of Civil Injuries (with the correspond- 
ing Remedies) and the Law of Crimes (with the correspond- 
ing Punishments and Remedies), are not divided into two 
independent parcels, but are classed or blended together 
under the name of ‘ DrmV })e^uiL' See Vol. I. pp. 155 et seq., 
159 et seq., 170 to 224; Vol. 11. p. 237 to the end of the 
Volume ; Vol. III. p. 1 to 191. Compulsory Restitution and 
Satisfaction relate, for the most part, to Civil Injuries ; 
Penal Remedies, to Crimes. See Vol. II. pp. 308 to 379 ; 
and p. 380 to the end of the Volume. 
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ESSAYS ON INTEEPEETATION AND ANALOGY. 

The following Ejisays or Notes are referred to in the thirty-third 
Lectnre (p. r)2G, anie)y in wliicli the same subjects are more suc- 
cinctly liandled. They weft? not found with the Lt'ctures, but wore 
doubtless intended by the Author to be incorporated in the great 
w^ork whicli he meditated. 

In a note in the page abovo-mentioned, I spoke of the ‘ Kssay or 
Interpretation ’ as complete. This, unfortunately, is a mistake ; nor 
have I been able to find any trace of the conclusion. 

Tlie original of the ‘ Excursus on Analogy ’ consists, in great part, 
of iiiiarranged and almost illegible fragnuuits, amongst whicli it was 
extremely difficult to establisli anything like order and colierenct*. 
I hesitated for some tiim* whether to submit what the Author left 
in so imperfect a state to the public eye. Nor should I hav<> 
ventur(‘d to do so, had I not been encouraged by tlu* opinion of 
several persons of high authority in such a matter, to whom it has 
been submitted. They have exhorted mi' by no nutans to supjiress 
this essay ; * Since,’ to use* the words of one of those most qualified 
to decide, ‘ though, from the fragmentary form in which it must 
necessarily appear, its excellence.s will jirobably be hidden from 
most readers, its gmit jihiloHO[)hical value will be apparent to those 
who study it with attention.’ 

S. A. 


NOTE ON INTERPRETATION. 

(proper and improper). 

In my thirty-third Lecture I have tried to contrast Interpre- 
tation (ill the proper acceptation of the term) and the induc- 
tion of a rule of law from a judicial decision. In (the earlier 
portion of) the present note, I shall try to distinguish Inter- 
pretation (in the proper acceptation of the term) from the 
various modes of judicial legislation to which the name of 
interpretation is not unfrequeiitly’^ misapplied. 

The discovery of the law which the lawgiver intended to 
establish, is the object of genuine interpretation: or (chang- 
ing the phrase), its object is the dis^jovery of the intention 
with which he constr|cted the statute, or of tlfe sense 
which he attached to tne words wherein the statute is ex- 

sf K 2 
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** 

pressed. For the reasons which I have given in the text, the 
literal meaning of the words wherein the statute is expressed, 
is the primary index or clue to the intention or sense of its 
author. 

^ Now the literal meaning of words (or the grammatical 
meaning of words) is the meaning which custom has annexed 
to them. It is the meaning attached to them commonly by 
all or most of the persons who use habitually the given 
language ; Or, if the words be technical, it is the mean- 
ing attached to them commonly^ by all or most of the 
persons who are specially conversant or occupied with the 
given art (or science). Generally, the customary meaning of 
the words wherein the statute is expressed, is obvious or 
easily assignable ; and generally, therefore, the interpreter 
assumes it tacitly, and without, hesitation and inquiry. But, 
occasionally, the customary meaning of the words is inde- 
terminate and dubious. What is the meaning which custom 
has annexed to the words, is, therefore, an inquiry which the 
interpreter may be called upon to institute. Consequently, 
the interpretation of a statute by the literal meaning of the 
words may possibly consist of a twofold process : namely, an 
inquiry after the meaning which custom has annexed to the 
words, and a use of thiit literal meaning as a clue to the 
sense of the legislature. The interpreter seeking the meaning 
annexed to the words by custom, may not be able to deter- 
mine it ; or he may not be able to find in it, when he has 
determined or assumed it, any determinate sense that the 
legislature may have attached to them : And, on either of 
these suppositions, he may seek in other indtcia, the intention 
which the legislature held. Or, when he has determined or 
assumed the customary meaning of the words, the int(ir- 
pretcr may be able to discover in their customary or literal 
meaning, a determinate or definite intention that the legis- 
lature may have entertained : And, on this supposition, he 
ought to presume strongly that the possible intention which 
he finds is the very intention or purpose with which the 
statute was made. 

The intention, however, of the legislature, as shewn by 
tliat literal meaning, may differ from the intention of the 
legislature, as shewn by other indicia ; and the presumption 
in favour of the intention which that literal meaning sug- 
gests, Tnay be fainter than the evidence for the intention 
which other indicia point at. On which supposition, the 
last of these possible intentions ought to be ^ken by the 
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interpreter, as and for the intention which the legislature 
actually held. For the literal meaning of the words, though 
it oflFers a strong presumption, is not conclusive of the pur- 
pose with which the statute was made. 

/ It appears, then, from what has foregone, that the sub- 
jects of the science of interpretation are principally the 
following ; namely, the natures of the various indices to the 
customary meaning of the words in which the statute is 
expressed ; the natures of the various indices, other than that 
literal meaning, to tlie intention or sense of the lawgiver; 
the cases wherein the intention which that literal mean- 
ing may suggest, should bend and yield to the intention 
which other iiulicm may point at. 

J Having stated the object or purpose of genuine interpre- 
tation, and pointed at the subjects of the science which is 
conversant about it, we will touch upon the interpretation, 
ex rntione lajis, through which an unequivocal statute is 
extended or restricted. It may happen that the author of 
a statute, when he is making the statiih^ conceives and ex- 
presses exactly tlie intention with which he is making it, 
but conceives imperfectly and confusedly the (uid which de- 
termines him to make it. Now, since he conceives its scope 
inadequately and indistinctly, he scarcity pursues its scope 
with logical completem*ss, or he scarct'Iy adheres to its scope 
with logical consistency. Consequently, though he conceives 
and expresses exactly the intention with which he is making 
it, the statute, in resjK'ct of its reason, is defective or exces- 
sive. Some class of cases which the reason of the statute 
embraces is not embraced by the statute itself; or the statute 
itself embraces some class of cases which a logic^al adherence 
to its reason would determine its author to (exclude from it. 

> But, in pursuance of a power which often is exercised by 
judges (and, where they are subordinate to the State, with 
its express or tacit authority), the judge who finds that a 
statute is thus defective or excessive, usually fills the chasm, 
or cuts away the excrescence. In order to the accomplish- 
ment of the end for which the statute was established, the 
judge completes or*coiTects the faulty or exorbitant inten- 
tion with which it actually was made. He enlarges the 
defective, or reduces the excessive statute, and adjiAts it to 
the reach of its ground. For he applies it to a case of a 
class which it surely does not embrace, but |o which its 
reason or scope shoulcl have made the lawgiver eltend it ; 
or he withholds it from a case of a class %^ich it embraces 
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According to most of the writer who have treated of in- 
terpretation, it is either grcmmatical or hgicaL The inter- 
pretation of a statute bears the name of grammatical in so 
far as it seeks the meaning which custom has annexed to 
the words, or seeks in that meaning exclusively the actual 
intention of the lawgiver. As looking for other indices to 
the actual intention of the lawgiver, or as seeking his actual 
intention through such other indicia^ the interpretation of a 
statute assumes the name of logical. But as every process 
of interpretation involves a logical process, the contradistin- 
guished epithets scarcely suggest the distinction which they 
are employed to express. The extension or restriction, ex 
ratione legisy of a statute unequivocally worded, is not inter- 
pretation or construction (in the proper acceptation of the 
term). According, however, to most of the writers who have 
treated of interpretation, this process of extension or restric- 
tion belongs to the kind of interpretation which they mark 
with the name of logical. 

Of the numerous equivocal terms which the language of 
jurisprudence comprises, equity perhaps is the most equivocal 
and perplexing.'® Now, of the many and disparate meanings 
given to this slippery expression, some are connected in- 
separably with a kind of spurious interpretation: namely, 
with the so-called extensive interpretation, ex ratione legisy 
of a statute unequivocally worded. Where a defective statute 
is thus adjusted to its reason, there lies an equality or wquity 
(or a parity, analogy, or likeness) between the cases which 
the statute includes and the cases to which it is extended. 
A case to which it is extended, as well as a case which it 
includes, is embraced by its reason ; and the two cases, 
therefore, in their common relation to its reason, are equxtly 
analogous, or like. 

Accordingly, equity or wquity the objects following 

(besides a multitude of others) : — 1 . The parity between a 
case to which the statute is extended and a case which 
the statute includes. — 2. The spurious extensive interpreta^ 
tion ex ratione legU: that is to say, the extension of the 
statute agreeably to the parity of the cases, or the process of 
extending the statute agreeably to the parity of the cases. — 
8. A personified abstract name which is moved by the parity 

of the cases J;o call for the extension of the statute. (‘Quod 
<1 c 

o *• See Lecture XXXIIl. ante, ^ 
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in re pari valet, (says Cicero) valeat in hoc qujB par est: 
valeat wquitas^ qn® poribns in cansis paria jura desiderat.’) 
—4. The reason of the statute to which the extension is 
given, or the reaeon of any statute which needs a similar 
extension. (It often is said, for example, of such or such a 
case, that the case is within the equity of such or such a 
statute, though the case is not included by the statute itself.) 

The spurious extensive interpretation ex ratione legisy is 
styled analogy as well as equity. And it is said of analogy ^ 
as it is said of equity, that she is moved by the parity of the 
cases to call for the extension of the statute. It is said 
moreover of the pretended interpreter, that he interprets 
the statute analogically. But it would seem that the term 
analogy, like the expression equity, signifies most properly 
the parity between the cases. 

[‘ Equity ’ is not applicable to restrictive interpretation ex 
ratione legis.'] 

The extensive or restrictive interj^retation ratione legis, 
of a statute unequivocally worded, are not the only modes of 
judicial or oblique legislation to which the name of interpreta- 
tion is often misapplied. E.g. : Entire or partial abrogation 
of a statute (with or without substitution of a new rule), 
without regard even to the reason of the statute. The 
grounds for which are, the judge’s own views of utility, or of 
that consequence and analogy (in legislation) to which we 
shall advert hereafter. 

(He is to be blamed commonly, not for innovation, but for work- 
ing it under false pretences, and without system.) 

So, also, the creation of judiciary law (independently of the 
application of an}' statute) has been styled interpretation. 
E.g. : The law devised by j^ruderites, and adopted by tribunals, 
was said to be devised by interpreting the old law: such 
interpretation consisting, partly, in forming new rules, by 
consequence and analogy, on anterior law (statute or judi- 
ciary) and hence, probably, the name of interpretation) ; and, 
partly, in forming new rules, without regard to consequence 
or analogy, according to general utility, or any other st^dard 
of ethics (or legislation).** 

‘ lotorpretis officium, quod proprie leges ; unde etiam ^le utrtxjue ge- 
miteiifia explica7idaveTti&\jiuf,l>er nere f«eor»im niulta praicipittiltur. Est 
ee quidem facile discemitur ab tonim tamen genus quoild^nLpraecejjtorumyelut 
munere. quorum eat, ad causas applicare ^romiscuum atque in modio positum, 
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As I shall shew hereafter, authentic interpretation is also 
genuine or spurious. A declaratory law being truly such, or 
introducing the new law under the guise of interpreting the 
purpose with which the old was made.^® 


From the two processes*® which I have endeavoured to 
contrast, I pass to the celebrated phrase which is closely con- 
nected with them ; though it regaj’ds the application of law 
(and also the creation of law) rather than the discovery of 
law by interpretation or induction. ‘ After all the certainty 
(says Paley) that can be given to points of law, either by the 
interposition of the legislature, or the au thority of precedents, 
one principal source of disputation, and into which, indeed, 
the greater part of legal controversies may be resolved, will 
remain still : namely, ‘ the competition of ojiposite analogies.^ 
The nature of the difficulties denoted by this celebrated 
phrase he attempts to state in the following passage. ‘ When 
a point of law has once been adjudged, neither that question, 
nor any which completely, and in all its circumstances, cor- 
responds with that, can be brought a second time into dispute. 
But questions arise which resemble that only indirectly, and 
in part, and in certain views and circumstances, and which 
seem to bear an equal or greater affinity to other adjudged 
cases : questions which can be brought within any fixed rule 
only by analogy, and which hold an analogy by relation to 
different rules. It is by the urging of the different analogies 
that the contention of the Bar is carried on : And it is in 
the comparison, adjustment, and reconcilation of them with 
one another ; and in the discerning of such distinctions, and 
the framing of such a determination, as may save the various 
rules alleged in the cause, or, if that be impossible, as may 
give up the w^eaker analogy to the stronger, that the sagacity 
and wisdom of the Court are seen and exercised.’ Now, like 
all or most of the phrases into which ‘ analogy ’ enters, the 
celebrated phrase ‘ the competition of opposite analogies ’ is 
often used indeterminately. Accordingly, it has darkened 
the nature of the difficulties which if was contrived to ex- 
press ; and, therewith, it has obscured that pregnant dis- 
tinctibn between statute and judiciary law with which we 

eonun sciliceL qua* ad leges ex earum Interpretation by r^ylenmt. See 

rationed aat aa similia product ndas aut Frennb Code and Bouthams Judicial 
rtairingendcis speqtant/ — Muhlenbruch, Estallishmeuts. 

JDoet. Fand, voL i. lib. i. cap. 3. See p. 653, ante. 
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are presentiy occupied. It needs, therefore, the exact ex- 
amination which I now shall bestow upon it. 

Two distinct difficulties, incident respectively to two dis- 
tinct processes, are denoted by the phrase as it is usually 
applied. Of these distinct difficulties, one is incident to the 
application of statute or judiciary law already obtaining or 
existing : the other is incident to the decision of a specific 
or particular case for which the existing law affords no ap- 
plicable rule. The foruier may perplex the judge in his 
purely judicial character, or as properly exercising his pro- 
perly judicial functions : the latter may embarrass the judge 
in his quality of judicial legislator, or as virtually making a 
rule for cases of a new description. As it is usually applied, 
the phrase is confined to the difficulty which is incident to 
the application of law, with the difficulty which is incident 
to judicial legislation. But a difficulty resembling these is 
incident to direct legislation, or the process of creating a 
statute. And this difficulty may be styled, as properly as the 
two others, a competition of opposite analogies. 

I first shall consider the difficulty which is incident to the 
application of law already obtaining or existing; though the 
difficulty which is incident to judicial legislation is probably 
the difficulty that Paley particularly contemplated. Having 
considered the difficulty which is incident to the application 
of law, I shall proceed to consider the difficulty which is in- 
cident to judicial legislation, and also the resembling diffi- 
culty which is incident to the creation of a statute. 

The system of positive law obtaining in any nation (or the 
complexion or collective whole of its positive law) is a body 
or aggregate (methodised or unmethodised) of various but 
connected rules. Now every rule which is definite or precise, 
is applicable to cases of a class (or govenis cases of a class) 
which also is definite or precise. For the rule is shaped 
exactly to the essence or nature of the class, or to the essen- 
tials, positive and negative, possessed by a case of the class : 
meaning by the positive and negative essentials of the case 
the properties which it necessarily has, and the properties 
which it necessarily wfints, in so far as it belongs to the class, 
and in so far as the rule will apply to it. And as the rule is 
shaped exactly to the essence or nature of the class, so^is the 
essence of the class exactly marked by the rule : the deter- 
minate purpose of the rule, and the •determinate^ import of 
the rule, fixing the, class Ipf cases which its author intended 
it to govern. Consequently, if every rule in ft system of law 
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were perfectly definite or precise, every specific case that the 
whole of the system embraced would l^long to a kind or sort 
perfectly definite or precise. 

On the appearance of any case that the whole of the sys- 
tem embraced, the class to which it belonged, and the rule 
by which it was governed, might be known and assigned 
with certainty ; or (at the least) the class and the rule might 
be known and assigned with certainty, by every discerning 
lawyer who had mastered the system thoroughly. But the 
ideal completeness and correctness which I now have ima- 
gined is not attainable in fact. More or fewer of the rules 
which constitute a system of law, and more or fewer of the 
cases which the whole of the system extends to, are inevi- 
tably framed and classed more or less indefinitely. What 
exactly are the cases which a given rule applies to, or what 
exactly is the rule which governs a given case, is a doubt that 
would arise occasionally, and would not be soluble always, 
though the system had been built and ordered with match- 
less solicitude and skill. And hence arises, or hence arises 
mainly, the difficulty which I now am considering : a difficulty 
incident to the application of law, and not to the creation of 
law by judicial or direct legislation. 

Ill order to an analysis of the difficulty which I now am 
considering, we will suppose that the rule A is not perfectly 
definite ; or (what is the same thing expressed in a different 
form) that the essence of the class of cases which A was in- 
tended to govern is not marked by A with perfect exactness. 
Further, we will suppose that the rule B, with the essence of 
the class of cases which B was intended to govern, is in the 
same plight of uncertainty. Moreover, we will suppose that 
the case x demands judicial decision : that x in certain re- 
spects bears a likeness to the cases which seem to be governed 
by A ; but that x in other respects bears a likeness to the 
cases which seem to be governed by B. Lastly, 1 will sup- 
pose that the judge, distracted by the two likenesses, doubts 
whether A or B be the rule applicable to x. 

Now, the difficulty which stays the judge from applying 
the law to the fact, may be called (in metaphorical language) 
* a competition of opposite analogies.’ For the likeness oix 
to thd oases which seemingly are governed by A, and the like- 
ness of X to the cases which seemingly are governed by B, 
may be darned two opposite suitors contending for the pre- 
ference of the judge: the former ,s entreating the judge to 
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decide x by A, and the latter imploring the judge to resolve 
X by B. 

The difficulty arises, however, from the indefiniteness of 
the two rules. For if the rule A be the rule applicable to x 
(or if the rule B be the rule applicable to .c), a:, in respect of 
A (or Xy in respect of B), is in the following double predica* 
ment. It has all the positive essentials possessed by cases of 
the class which the rule was intended to govern : And, more- 
over, it has no property or character through which it differs 
from those cases essentially or materially : that is to say, 
through which it differs from those cases in such wise aind 
degree as render a common rule inapplicable to it and them. 

Consequently, if the rules A and B be perfectly definite, 
and the classes of cases which they govern be therefore per- 
fectly definite, the judge can arrive with certainty at one of 
the following conclusions : namely, that x is in that predica- 
ment in respect of the rule A, and therefore must be solved 
by A ; or that x is in that predic^ament in respect of the rule 
B, and therefore must be solved by B ; or that x is not in that 
predicament in respect of either of those rules, and therefore 
must be solved by a third, if a third that applies may be 
found. The difficulty arises, therefore, from the indefiiiite- 
ness of the two rules ; and is rather a competition or conflict 
of those indefinite ruh»s than of the opposite analogies of x 
to the cases of the indefinite classes. 

To the foregoing analysis of the difficulty which I now am 
considering, I append the following explanations. — To render 
my supposed example as simple as possible, 1 have imagined 
that the indefinite rules whicli strive for the preference of the 
judge are only two. But, though a greater number of such 
rules strive for the preference of the judge, the hindrance to 
the application of the law is substantially the one which I 
have analysed. The greater, however, is the number of the 
indefinite and conflicting rules, the greater, of course, is his 
difficulty. The greater, of course, is his difficulty in subsum- 
ing the case before him under the appropriate rule ; or in 
finding that the case before him is embraced by none of the 
rules of which the la<jv that he administers is actually com- 
posed. 

Although it arises more frequently from a conflict of« inde- 
finite rules, the difficulty which I now am considering (or a 
difficulty essentially like it) may arise, without such a con- 
flict, from a single indefinite rule. For it probablj^ has hap- 
pened, where a rule or principle is indefinite, that some judges 
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have applied it to certain specific cases, whilst others have 
withheld it from cases essentially similar to the former. In 
other words, the rule has been applied to some, and withheld 
from other cases, though all the adjudged cases are of one 
description or category. Now if a case in controversy, be 
of that description or category, it bears a likeness to the 
cases to which the rule has been applied, and also a likeness 
to the cases from which the rule has been withheld. And 
though the likenesses are identical in relation to the various 
cases, they yet are opposed and contending in relation to the 
indefinite rule : one of them inviting the judge to apply the 
rule to r-c, and the other suggesting to the judge that the rule 
is inapplicable to it. 

But the diflBculty which stays the judge springs from the 
indefiniteness of the rule. Supposing that the rule is judiciary, 
the difficulty implies that the existence of the rule is question- 
able ; or, at least, has been disputed by the judges who have 
refused to apply it. For the rule itself is made by decisions 
(if it exist at all). Supposing that the rule is perfectl}’- de- 
finite, the judge may determine certainly (if not easily and 
quickly) how he should dispose of the case which awaits his 
judicial solution. It surely is, or it surely is not, of the class 
which the rule was intended to govern. 

We have assumed tacitly, up to the present point, that the 
competition of opposite analogies which is incident to the 
application of law arises exclusively from the indefiniteness 
of a rule or rules. But it may possibly arise from a some- 
what different cause ; namely, the inconsistency inter se of 
several definite rules, or the intrinsic or self-inconsistency of 
one definite rule. Or (what, in effect, is exactly the same 
thing) it may possibly spring from the inconsistency with 
which such rules or rule have been administered or applied. 
Of two cases, for example, which belong to one category, and 
which therefore should have been adjudged by one and the 
same rule, the one may have been decided by a definite or 
precise rule and the other by a definite rule essentially 
different from the former. Or, supposing a single rule which 
is perfectly definite or precise, it may have been applied to 
one and withheld from another case, though the two adjudged 
cases care of one description or class. 

Now, on either of these suppositions, it may happen that 
a case in controversy is essentially similar to the cases which 
have been resolved inconsistently. But, assuming that a 
case in controversy is essentially similar to those cases, it 
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bears a likeness to one of them, and the same likeness to 
the other ; which respective likenesses, though identical in 
relation to the cases, are opposed and contending analogies 
in relation to the rules or rule.*’ Consequently the difficulty 
may spring from the inconsistency of several definite rules, 
or from the intrinsic inconsistency of a single definite rule. 
But, though it may spring from inconsistency which is not 
an effect of indefiniteness, it commonly springs from incon- 
sistency of which indefiniteness is the cause : that is to say, 
it commonly springs from the inconsistency of several in- 
definite rules, or from the intrinsic inconsistency of a single 
indefinite rule. For the inconsistency in rules which is not 
an effect of their indefiniteness, is generally an evil that is 
easily corrigible. 

Generally, therefore, a system or body of law is kept pass- 
ably free from it by direct or judicial legislation, Byt the 
inconsistency in rules which is caused by their want of pre- 
cision, is often an invincible malady, or a malady difficult to 
heal.*” It often inheres in the purpose of a rul(‘, and there- 
fore is simply incumble. And where it is susceptible of 
cure (which far more often is the fact), it can seldom bo 
expelled from tlio system without a solicitude and skill 
which lawgivers, direct or judicial, have rarely felt and 
attained to. 

It appears, then, from the foregoing analysis, that the 
competition of opposite analogies which is incident to the 
application of la w, arises from this : that a rule in the system 
of law which the judge is engaged in administering, is incon- 
sistent with itself ; or that two or more of the rules which 
actually compose the system, are inconsistent with one 
another. It appears, also, from the same analysis, that the 
rule or rules are commonly thus inconsistent, because, in- 
evitably or otherwise, it or they are indefinite ; but that the 
rule or rules are occasionally thus inconsistent, although it 
or they are perfectly precise. 


If two cases essentially different 
hare been decided by a common rule, a 
comp€*tition of opposite analogies cannot 
arise from the incousistency. For if a 
case in contrrjversy ]>e essentially similar 
to either, it is essentially different from 
the other, and not essentially like it. 

Rules inrolring degrees : e.g. libel, 
lunacy, prodigality, reasonable time, rea- 
sonable notice. These are hotbeds of 
competing analogies. The indefinlReness 


is incorrigible. A discretion is left to 
the judge. Questions arising on them 
(and all competitions of analogies) are 
questions (»f law: e.g. they regard the 
applicability of an uncertain or mconsis- 
tept rul% or rules to a given and known 
fact. They are hardly questions of in- 
terpretation or induction, for though the 
rule wor8 explored and Vgiow^as far as 
possible, doubt would remain. 
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From the competition of opposite analogies which is inci-* 
dent to the application of law, I turn to the similar difficuliy 
which is incident to judicial legislation. 

{The rest wanting.) 


EXCURSUS ON ANALOGY. 

ANALOGICAL REASONING AND SYLLOGISM. 

Having analysed the equivocal phrase of which we have 
treated in the text,*® we will here review the meanings (or 
rather the principal meanings) of the equivocal term which 
it involves : namely, the term Analogy. 

1. As taken with the largest, and perhaps the most cur- 
rent of its meanings, the t<‘rm analogy is coextensive with 
the term likeness : In other words, it signifies likeness or 
resemblance of any nature or degree. The process, for 
example, of reasoning, which we shall scrutinise hereafter, 
may be grounded on a likeness or resemblance of any nature 
or degree; and whatever be the nature or degree of the 
given likeness or resemblance, the reasoning which is 
grounded upon it is styled reasoning by analogy. Moreover, 
the term analogy, as borrowed by the Romans from the 
Greeks, often signifies a reasoning which is grounded on a 
likeness or resemblance, instead of the likeness or resem- 
blance whereon the reasoning is grounded. And analogy, 
as meaning such reasoning (or the consequent yielded by 
such reasoning) receives from the Roman Varro (treating 
of its etymon and value), the following extensive definition : 
‘ Veritas et ratio qinc a niwilifnilhie oritur.’ 

2. Between the species or sorts which are parts of a gmus 
or kind, there obtains a resemblance or likeness whereon the 
genm is built ; or (changing the phrase) between individuals 
of any, and individuals of any other of those sorts, there 
obtains a resemblance or likeness by which they are deter- 
mined to the kind. Moreover, between individuals or sin- 
gulars as parts of any one of those species^ there obtains 
another resemblance, which is the ground or basis of the 

. See Lecture XXXVII. ante. 
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sort. For example : Between the various species which are 
parts of the gmus animal (or between individuals of any, 
and individuals of any other of those species) there obtains a 
resemblance or likeness which determines them to the genus 
animal. And between individual men, as belonginjjto a sort 
of animals, there obtains another resemblance which deter- 
mines them to the species man. 

The resemblance between the species which are parts of a 
gemis or kind (or between individuals of any, and individuals 
of any other of those si^^cics) is styled, in the language of 
logicians, generic. The resemblance between individuals as 
parts of any one of those species is styled, in the language of 
logicians, specific. 

Now the likeness between any of the sorts which are parts 
or members of a kind (or between individuals of any, and 
individuals of any other of those sorts) is commonly contra- 
distinguished, under the name of analogy^ to the likeness 
between individuals as parts of any one of those sorts. For 
example ; The likeness of a man to any of the lower aninmls, 
as distinguished from the likeness of a man to any of the 
human species, is commonly called analogy. Again: The 
term intellect, when it is used emphatically, denotes the 
human intellect. But between the intellect of men and the 
intellect of the lower animals there obtains a generic re- 
semblance. Accordingly, the intellect of the lower animals 
is styled an ‘ anulognn intellectus : ’ that is to say, a some- 
thing which re8embh‘s generically the intellect of the human 
species, or the peculiar and pre-eminent inhdlect which is 
called intellect emphatically. Again : Iii relation to the 
several titles from wdiich they respectively arise, an obliga- 
tion ex contractu and an obligation q^msi ex contractu are 
obligations of different species. But these two different 
species are parts of a common genus: namely, the of 
ohligaiiones (in the sense of the Boman lawyers). Accord- 
obligation quasi ex contractu (as the adverb quasi 
imports) is an analogon of an obligation annexed by the law 
to a contract. 

It follows from what has preceded, that when we denote 
by the term analogy a generic and remoter resemblance 
between individuals or singulars, we make the followiijg sup- 
positions concerning the compared objects : First : That one 
or some of those objects are parcel of a given class, which, 
for the purpose in hand, we deem a species : thatiis U> say, a 
class consisting exclusively of mere indiVidi^ls or singulars, 
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and not containing or comprising lower or narrower classes. 
Secondly : That the other or rest of those objects are not 
of that given species. Thirdly : That all the compared 
objects are parcel of a given gmuB by which that species is 
embraced. 

3. Two or more objects may bear to another object (or 
they may bear respectively to several other objects), similar 
though several relations. Thus, A may be related to «, as J5 
is related to x; or A may be related to c (or to c, d, and e), as 
B is related to x (or to y, and z). Now where several 
objects are thus related similarly, they bear to one another 
a likeness lying in a likeness of their relations. And this 
resemblance of objects Ijdng in a resemblance of their rela- 
tions, has been named by Greek and Latin, and also by 
modern writers, analogy : by Latin writers, translating from 
Greek, 'proimdio. 

Where objects are allied by a lik(‘ness lying in a likeness 
of their relations, the objects may be connected, or the ob- 
jects may not be connected by a likeness of a different 
nature. On either, however, of these suppositions, the ob- 
jects are parts of an actual, or a possible genus or species ^ 
built on the likeness of their relations. For a likeness of 
objects which lies in a likeness of their relations, as well as 
any other likeness connecting the objects with one another, 
may form a reason or ground for putting them together in a 
class. 

Of the analogy or likeness of objects which lies in a like- 
ness of their relations, the following examples are speci- 
mens. — The fin of a fish and the wing of a bird are analogous 
objects : the fin being to the fish, in respect of its movements 
through the water, as the wing is to the bird, in respect of 
its movements through the air. There also obtains an 
analogy between an egg and a seed : for the egg is related 
to the mother, and to the incipient bird, as the seed is related 
to the generating, and to the inchoate plant. Where several 
legal cases are included by a law or principle, their similar 
though several relations to the law or principle which in- 
cludes them, make them analog<fu8 casps. Thus, the several 
specific cases actually comprised by a statute ; or the several 
speciQc cases comprised by a judiciary rule, carry a mutual 
analogy y or a mutual parity or mquity, in respect of their like 
relations to the statute or rule of law. 

Ag.iinf We may suppose that the author of a statute, 
when he is making the statute, omits soi^e class of cases 
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falling within its reason. Now, on this supposition, a case 
which is thus omitted and a case which the statute includes 
bear to the reason of the statute similar though several re- 
lations. And in respect of their similar though several 
relations to the reason, the omitted and included cases are 
analogotiSy a?qual, or pare^^. 

But here, to prevent misconception, I must add the follow- 
ing remarks. — The several specific eases which are actually 
comprised by a statute, or the several specific cases which 
are comprised by a judiciilry rule, are therefore analogom or 
jjarea : for the respective relations of the cases to the statute 
or rule which includes them are similar though several 
relations. 

But when it is said of a litigated case, that it bears an 
analogy or parity to another case or cases, it commonly is 
uu'i intended that the doubtful and litigated case is surely 
and indisputably included by a statute or rule In question. 
It commonly is meant that the litigated bears to the other 
case a specific or generic likeness; and that tlie former 
ought to be decided on account of the alleged resemblance, 
by a statuti^ or rule in question on account of the resem- 
blance alleged. Or else it is meant that the litigated bears 
to the other case a specific or generic likeness ; but that the 
former ought not to be decided, althougli the res(miblan(*.e is 
admitted, by a statute or rule in question, notwithstanding 
the admitted resemblance. Consequently, the asserted or 
admitted analogy of the litigated case to the other is not an 
analogy or parity lying in a likeness of their rtdations ; or, 
at the least, it is not an analogy or parity lying in a likeness 
of their relations to a given statute or rule indisputably in- 
cluding both. 

In truth, when it is said that a litigated case is analogom 
to another case, one of the following meanings is commonly 
imported by the phrase. It is meant that the litigated case 
bears to the other case a specific and proximate resemblance ; 
and that the former ought to be decided on account of the 
alleged resemblance, by a given statute or rule in which the 
latter is included, ©r else it is meant that the litigated 
bears to the other case a generic and remoter resemblance ; 
and that the former should be brought or forced, on account 
of the alleged resemblance, within a statute or rule by which 
the latter is comprised : that is to say, that a new rule of 
judiciary law, resembling a statute orrul^ by whicfi tlfb latter 
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is comprised^ ought to be made by the Court, and applied to 
the case in controversy. 

In any of the meanings which we have reviewed above, the 
term analogy signiBes likeness : namely, likeness or resem- 
blance of any nature or degree ; generic and remoter like- 
ness, as opposed to specific and proximate ; or a likeness of 
several objects lying in a likeness of their relations. In any 
of the meanings which we shall review below, the term i^jna- 
logy denotes an intellectual process : a process which is 
caused or grounded by or upon an analogy (in one or another 
of the meanings which we have reviewed above). 

1. Analogy denotes the analogising of several analogous 
objects : that is to say, the considering the several objects as 
connected by the analogy between them. 

2. Analogy denotes an inference, or a reasoning or argu- 
mentation, whereof an analogy of objects is mainly the cause 
or ground. 

The nature of the inference, or reasoning, may be stated 
>r suggested thus. Two or more individuals, or individual 
or singular objects, are allied by a given analogy. It is 
known (or, at least, is assumed), before and without the rea- 
soning, that a given something is true of one or some 
of these objects. Hut it is not known, before and without 
the reasoning, that the given something is true of the other or 
rest of thes(3 objects. From the given analogy, however, which 
connects these objects with one another, the following in- 
ference is drawn : Namely, that the given something which is 
true of one or some of these objects, is true of the other or 
rest. Or the nature of the inference or reasoning may be stated 
or suggested thus : — A is .r and // and z. An analogy or parity 
obtains between A and K ; for B as well as A is x and ij. 
We know (or, at least, we assume), before and without the 
reasoning, that A is also z. We do not, however, know, be- 
fore and without the reasoning, that B is also z. But, since 
B as well as A is and y, and we know, the reasoning apart, 
that A is also 2 , we infer, by analogy, or parity, that JB is also 
z. In short., from two antecedents or data which are known 
independently of the reasoning, we argue or proceed to a con- 
sequept which is unknown without it. From our knowledge 
that several objects are connected by a given analogy, and 
our knowledge that a further something is true of one or 
some, we infer that the further something is true of the other 
or others. 
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From the following passage in Qninctiliany it seems that 
the fioman writers, as borrowing a term from the Greek, 
styled the reoso^iing in question^ analogy ; and that the Roman 
writers styled such reasoning proportion (sometimes also com* 
paratioy) when they turned the Greek expression into its 
nearest Latin equivalent. ^ Analog ia\ quam proxime ex 
Gneco transferentes in Latinumpropor//o>*c7/i vocaverunt, heec 
vis est : Ut id, quod dubium est, ad aliquid simile, de quo non 
quaeritur, reterat ; ut incerta certis probet.’ — Inst. Orat. 1. i. 
c. 6. We have already quoted the definition of the term, 
given by the etymologist Varro : agreeably to his definition, 
analogy signifies the consequent yielded by the reasoning in 
question, rather than the reasoning itself. 

But though the reasoning in question is styled analogy or 
proporfioUn it is styled more commonly reasoning by analogy 
or else analogical reasoning: ratlocinatio per analogiam or 
argnmcntafio nnalogica. It is styled also reasoning by parity, 
and since equality or wquity is tantamount to a nalogy or parity ^ 
it might be styled moreover retisoning by equality or cequity. 

And here 1 may remark that the homely phrase to liken or 
to liken one thing to another^ is equivalent to the finer phrase 
to reason by analogy or parity. We know that several ob- 
jects are like in certain respects : We know that a something 
is true of some of these objects, although we do not know 
that the same is true of the others : From our knowledge that 
the former and the latter are like in certain respects, and our 
knowledge that the given something may be truly affirmed of 
the former, we infer that the given something may be truly 
affirmed of the latter. Now here in homespun English, we 
liken the latter to the former : that is to say, we argue them 
like the former in one or more respects, since we know them, 
the inference apart, like the former in others. 


In a case of analogical reasoning, the analogy of the com- 
pared objects may lie in a resemblance of their relations, or 
in another resemblance. On either of the two suppositions, 
the resemblance may be specific, and comparatively close or 
strong, or the resemblance may be generic, and comparatively 
distant or faint. In other words tbe objects from wiiich we 
infer, and the objei^ts to which we argue, may be parts of one 
S[>ecie8 : or the former may belong to a species^ j^arcel of a 
given ge'iiuB^ and the latter to another^ fareel of tbe 
same genna. Whatevor%e the nature of thedikeness on which 
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the reasoning is grounded, or whatever be the degree of the 
likeness on which the reasoning is grounded, the reasoning 
may be called with propriety, as it commonly is c£^lled in 
practice, reasoning hy analogy or parity. 

But such analogical arguments as are grounded on specific 
resemblance, and such analogical arguments as are grounded 
on generic resemblances, are not unfrequently distinguished 
by the following antithesis of phrases. An inference from 
singulars of a sort is grounded, it is said, on experience. An 
inference from singulars of a sort ^hich is parcel of a given 
kind, to singulars of another sort which is parcel of the same 
kind, is grounded, it is said, on analogy. 

For example : It is said that a physician would reason from 
experience^ in case he reasoned thus : ‘ Some men have died 
or have suffered some other harm, on taking a certain drug; 
therefore, other men will die, or will suffer a like harm, if the 
drug be taken by them.’ It is said that he would reason 
from analogy y in case he reasoned thus : ^ Some animals of 
one of the lower sorts have died of a certain drug ; therefore 
uieii will die of the drug, if it be taken by them.’ 

But such analogical arguments as are grounded on specific 
resemblances and such analogical arguments as are grounded 
on generic resemblances, are vaguely divided by a difference 
which is merely a difference of degrees. There is not the 
opposition of natures between the two classes of arguments, 
which seems to be expressed or intimated by the foregoing 
antithesis of phrases. For whether the likeness be specific 
or generic, an argument raised on a likeness rests upon two 
antecedents : first, the likeness between the objects from 
which we reason or infer, and the objects to which we argue ; 
secondly, the given and further something which we know or 
assume of the former, and which, by analogy or parity, we 
impute or ascribe to the latter. 

Now, whether the likeness be specific or generic, each an- 
tecedent is known to us (either directly or mediately) by or 
through an experience which has occurred to ourselves or 
others. Consequently, whether the likeness be specific or 
generic, the reasoning is built on experience, and also is built 
on analogy. In respect of either antecedent, the reasoning 
is built^on experience. In respect of that antecedent which 
consists in the likeness of the objects, the reasoning is built 
on analogy with wdiich experience presents us. We know, 
indeed, thnfugh experience (helped by analogical reasoning) 
that such analogical arguments as rest on specific resem- 
blances, iivo commonly wort\iier of trust than such as 
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rest on generic. But this extremelj vague, though extremely 
important difference, is merely a difference of degrees. Al- 
though an analogical argument raised on a stronger resem- 
blance may be surer than a similar argument raised on a 
weaker resemblance, the natures of the several arguments 
are essentially alike or identical. 

We will divide analogical reasoning into two principal 
kinds. 

As concerned with miltter of a nature which we shall en- 
deavour to explain, analogical argumentation (supposing it 
justly conducted) is only contingently true : Or (changing the 
phrase) the something which is true of the object from which 
we reason or infer, is only probably true, or only contingently 
true, of the objects to which we argue. 

As concerned with matter of another nature, which we 
shall also endeavour to explain, analogical argumentation 
(supposing it justly conducted) is necessarily or certainly 
true : Or (changing the phrase) the something which is true 
of the objects from which we reason or infer, is certainly or 
necessarily true of the objects to which wo argue. 

Analogical reasoning of the former kind we will call ana- 
logical reasoning concerning contun/ent matter. Analogical 
reasoning of the latter kind we will call analogical reasoning 
concerning neccHaarij matt('r. We incline to believe that the 
latter is not commonly called analogical reasoning, and it cer- 
tainly differs essentially from analogical reasoning conceniing 
contingent matter. Accordingly, we have hitherto assumed, 
in treating of reasoning by analogy, that all analogical reason- 
ing concerns contingent matter. 

But to this we shall return below. 

[Analyse analogical reasoning of the first kind, and compare it 
with syllogism and perfect induction, and with analogical reason- 
ing (if such it can be calk'd) which is concerned with necessary 
matter.] 

I must now endeavour to distinguish Contingent from 
Necessary Truth. • 

Contingent Truth is truth not inseparable from a notion of 
the object : Our belief resting, not on a necessary connection 
of truth with the gbject, but on experience and observation 
(one’s own or others’) of their invahiable or customary con- 
junction : such as the experience of pleasure or ^aiti as con- 
nected with objects of d given class : Our belief or expecta- 
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tion of future conjunction being (at least after experience) 
proportioned to the degree in which, in times past, conjunc- 
tion has approached to invariableness, E. g. The death of 
men is expected with perfect confidence ; but the effect of a 
drug on the human body, or of an object on the human mind, 
in the way of pleasure or pain, is expected with less con- 
fidence, The nature of the belief or expectation derived 
from past conjunctions, is not within the province of the 
logician, who takes the facts from the philosophy of the human 
mind. The belief or expectation ^ems to be confident be- 
fore experience, and to be afterwards reduced to experience ; 
widened by analogical reasoning founded on generic resem- 
blance, It will be admitted by all, that our belief ought to 
be commensurate with the experience ; e. g. with the propor- 
tion borne by individual instances in which the conjunction 
has been experienced, to individual instances in which it has 
not. Whether our belief is first absolute, and then propor- 
tioned to experience, or is first hesitating and gradually 
prt^portioned to experience, is not a riuestion falling within 
the range of the logician. 

Til ordinary language, contingent truths are certain or 
probable. As opposed to necessary, all are contingent in 
the sense above explained; but, according as truth is ac- 
cordant with all past experience, or only accords with past 
experience (jincrally^ it is certain or probable. 

A contingent or probable truth does not necessarily belong 
to the object, although in fact no object of the sort has been 
known without it. 

Necessary Truth is that which is true of all objects, like 
the objects argued from, by reason of their having that 
wherein they are analogous. A necessary efflux of that ; a 
something without which the object cannot be conceived as 
having that. [e.g. Triangles, as such. (Hobbes.) Law case 
of a class, as such : i.e. as abstracted from its individual pe- 
culiarities. Legal consequence true of it, etc.] 

In all these cases the truth seems to be proprium or 
property, strictly so called. It flows necessarily from the 
essence of the object: i.e. from the properties (positive or 
negative or both) which make the object to be of the class 
to which it belongs : Although it is not itself of the essence : 
e.g. equality of the three angles of any triangle, etc. 

Or, Kgai consequence deducible from a case. 
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Analogical Reasoning concerning Coniingeni Matter. 

In pursuance of the order suggested above we shall pro- 
ceed to analyse analogical reasoning concerning contingent 
matter. 

1°. Induction; i.e. analogical reasoning extended to all 
other objects, (or other objects generally and indetermi- 
nately,) having the given analogy to the object or objects 
argued from. (Call it, at present, imperfect induction, or 
induction simply ; bein^ totally different in nature from 
what is commonly called ^lerfect induction, and to which we 
shall advert below in conjunction with syllogism.) 

2®, Analogical argument not involving any such universal 
or general illation ; but regarding one or some individually 
determined singulars, having the given analogy to the ob- 
jects argued from. 

This latter, as opposed to induction, may be called particu- 
lar reasoning; and may be drawn without adverting to others 
generally. But in so fkr as it will hold, it supposes that the 
truth applies universally or generally, and indeterminately. 

The degree of assurance with which the particular con- 
clusion may be embraced is proportiotied to the approach to 
universality. E.g. : A has oc and y. A has also z. B has 
X and y. Ergo, B has z. But wdiy? Because all objects 
having x and ?/, or objects generally having x and y, have z: 
insomuch, that B is, certainly or probably, one of a number 
of objects having z. 

This is what we do when we attempt to state the grounds 
of our inferences. Also, when, in confuting others, we sug- 
gest a contradictory case or cases. Immense importance of 
the habit : Most people being apt to assume from a few cases 
universally, and then to syllogise. This leads me to compare 
syllogism as concerned with contingent matter, and particu- 
lar analogical reasoning as concerned with the same. 

[Distinguish analogical reasoning which is concerned with con- 
tingent matter, from syllogism and perfect induction, of which the 
matter is also contingent. 

Analyse anlaogical reasoning (induction and particular) concern- 
ing necessary matter, and compare it with induction (necessarily 
perfect) and syllogism (necessarily concluding absolutely) as con- 
cerned with the same.] * 

• 

lu analogical reasoning as concerned with contingent 
truths, the truth or probability of tlje inferejfbe depends 
on two causes : namelyj the truth of the two antecedents, 
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and the invariable or cnstomaiy connection of the second 
antecedents with other singulars like those from which we 
argue. If the antecedents are true and the conjunction 
invariable, the inference is certain: i.e. has the certainty 
which alone can belong to contingent truth (as explained 
above.) 

If the antecedents are true and the conjunction not in- 
variable, the inference recedes from ceHainiy in proportion 
to the recess from invariablenese. 

ft 

[GKve examples of both cases.] 

All analogical reasoning proceeds from a singular to a 
singular, or singulars, or from singulars to singulars, or a 
singular. But when we infer from singulars or a singular 
to one or some, it is usually called ‘ reasoning,’ or ‘ particular 
reasoning.’ When from a singular or singulars to the rest of 
the actual or possible class, ‘ induction.’ 

[Give example.] 

But in every case, the process is essentially the same. For 
the confidence in a particular conclusion depends upon the 
approach to invariableness of conjunction : i.e. upon the pos- 
sibility of an induction approaching to truth. Many induc- 
tions are founded directly on an analogy : e.g. What is true 
of one of a species, is true of other individuals. But this 
again rests ultimately on experience. 

*«#*#«* 

It appears from what has preceded, that reasoning by 
analogy or likeness (of any nature or degree) is grounded 
on two antecedents ; first, the likeness between the objects 
from which we reason or infer, and the objects to which we 
argue : secondly, the something, which, (the inference apart,) 
we know to be true of the former, and which, by analogy or 
parity, we impute or ascribe to the latter. But though these 
two antecedents are immediately the ground of the inference, 
the inference reposes also on a further or ulterior basis. 
For why do we argue from the likeness between the compared 
objects and the something which we knDw to be true of one, 
or some, of the objects, that the something is true more- 
over oS the other, or rest of the objects 9 The nature of 
the ulterior basis on which the inference reposes is deter- 
mined by the nature of ithe matter with which the inference 
is concetnefl, , 

In [ some] cases of reasoning by knalogy the trjith of the 
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analogical inference (supposing it deduced justly) is contin* 
gent, or probable : that is to say, the something that is true 
of the objects which the just inference is brought from, is 
contingently true of the objects to which the inference is 
carried. In other cases of reasoning by analogy, the truth 
of the analogical inference (supposing it deduced justly) is 
necessary or certain : that is to say, the something that is 
true of the objects which are justly argued /row, is neces- 
sarily true of the objects which are justly argued to. 


Analogical Reasoning as concerned with contingent Matter, dis^ 

tinguished from Syllogism and perfect Induction as concerned 

with the same. 

Whatever there has been of reasoning, as meaning pro- 
cess from known to unknown, has been performed by an 
analogical argument (an induction), by which we obtained 
the major premiss. 

[Give example.] 

And, moreover, in contingent matter, syllogism is apt to 
mislead. It rarely happens that the major premiss can be 
universal, conformably with material truth, though the for- 
mal truth of the conclusion depends on assuming such ma- 
terial universality. 

[Give example.] 

Since then syllogism can give us no new truth, and since 
it may ’mislead, what is its use ? 

I incline to think that the important part isnot syllogism. 
But terms, propositions, definitions, divisions (abstracted 
from all particular matter) are all-important. It is a great 
error of most logicians to consider these as merely subordi- 
nate to syllogism, which is the most futile part. From my 
friend John Mill, who is a metaphysician, I expect that 
these, and analogical reasoning and induction, abstracted 
from particular matter (which are the really practical parts), 
will receive that light which none but a philosopher can 
give. For though logic is a formal science, and takes its 
truth from others, none but a metaphysician can determine 
its boundaries or explicate it properly. 

[Necessity for illustrations from nuoSerous science^. — Many of 
the methods seemingly peculiar, would found universal or 
general.] • 
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A something equivalent, or nearly approaching, to syllo- 
gism, always happens when we state in our own minds the 
grounds for a conclusion in a particular reasoning : e.g. : 

A X and y, A is also z. B is x and y. jB, eryo, is also 
z. But why? Because all singulars being x and y are also 
Zy or singulars being x and y are generally and indetermi- 
nately z. In other words, we can only infer from A to By 
on the supposition that A is the representative of a whole 
class, or of singulars generally contained in a class. The 
argument, therefore, must be put uhus : All singulars being 
X and y, or the singulars generally which are x and y, have 
s. The singular or singulars forming the subject of the 
inquiry are z. Therefore, certainly or probably, B is z. And 
this would be much more convenient than the ordinary syl- 
logism, which assumes in the major premiss a universality 
commonly false in fact, and which, therefore, must be denied 
again in the conclusion. For the conclusion, in fact or ma- 
terially, cannot bo absolute, unless the universality assumed 
•n the major premiss be materially true. 

[Use of syllogism (or analogous process), in leading us to review 
grounds : In confutation : — reminding antagonist that ho has as- 
sumed something not tenable.] 

But, in fact, we never syllogise, though we perform an 
analogous process. We run the mental eye along the anar 
logons objects, and if we find them contradictory, etc., we 
conclude probably, or reject, unless we find special reason. 

Hence Locke’s sarcasm.^® 

* * * * * 

In all particular analogical reasoning which is concerned 
with contingent matter, the truth of the inference (consi- 
dered as such), depends on the truth of the antecedents (and 
on something else). And what I have said of syllogism, as 
to the dependence on terms and propositions, applies to per- 
fect induction. As in syllogism, true of all, true of every, 
so in induction, true of every, true of all : Vi materiWy vi 
formw [materially or formally]. It follows that by syllogism 
we can arrive at no new truth, the conclusion being involved 
in the major premiss. We merely aflSrm of one what we had 
affirmed of all, including one. Or we merely afiirm that the 
subject of the conclusion is one of the all, of which, in the 
major premiss, we had affirmed the predicate of conclusion. 

** S4e * Kssay on the Human Understanding,’ toI. ii. c. xvii. § 4. 
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Analogical Reasoning (Induction and Particular) as concerned 
with Necessary Matter. The Induction necessarily perfect. 
Syllogism as employed about the same Matter. 

Now here we merely reason from a sin^lar to a singular, 
as in the case of contingent truths. But the argument carries 
with it all the apodictic certainty which belongs to a syllo- 
gistic inference. 

For A is a and b. A is also x : and A has x in such wise 
that every singular like^t, in having a and by must have x. 
B is analogous to A, in having a and h. Therefore B is of 
necessity .r. 

It is manifest that this is equivalent to the following syl- 
logism. Every singular which is .r is also z, B is a singular 
which is Ji\ Therefore, B is also z. 

But still there is this difference, that though, like a syllo- 
gism, the inference follows it also follows materia- 
aliter. So that the cogency lies in the truth of the antecedent, 
and not in the relation and disposition of the terms. And, 
on the other hand, it differs from an analogical argument 
concerning a contingent truth. For tlu* antecedent neces- 
sarily imports the consequent. Analogical reasoning is 
generally considered as being conversant about contingent 
matter, and therefore I have so considered it. 

[I'utility of syllogism in theso eases.] 

Much of the certainty ascribed to mathematical reasoning 
lies in the truths with which it deals being of this class. Or 
at least, in approaching so near them that the deviations 
may be thrown aside, and afterwards allowed lor in the way 
ot limitation to the inference. This is also the case with 
many of the truths with which lawyers have to do. And 
hence Law {teste Leibnitz) much like mathema tics. In either 
case, the cogency arises from the nature of the premiss. 

[Eulogy on Law, from being connected, on the one hand, with 
Ethics and Religion, and on the other, not less fitter to form the mind 
to habits of close thinking than the most abstruse of the mathema- 
tical sciences. Also, to exercise the mind in evaluation of evidence 
regarding contingent tVuths.] 

* * \* * * * * 

For example: Interpretation of part of a statute by another 
part: inierpretatio secundum analogiam scriptures (so called 
as applied to a statute, or to any other written^* document). 
Interpretation of a statiute by a statulJe made by the same 
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legislature m port materid : mierpretatio secundum analogiam 
scriptoris (genuine interpretation) 

. • . ITie last, an inference resting in speculation. But 
often, a practical consequence built upon a perception and 
comparison of analogous objects ; e.g. similis similium de^ 
clinatio. 

The extension of a statute, etc. ex raticue legis, is an ex- 
ample of analogical interpretation (genuine). 

Lower animals reason,— how? rThe process of inference 
which they employ ought to be called reasoning. They 
also compare and abstract, as a necessary forerunner to in- 
ference. 

Description of perfect induction. 

The same remarks apply. The consequent is contained 
in the premiss. 

It follows not from the form, but by reason of the matter. 
For because A and B are x and y, and A is always it is 
iiot true that B is also z. Whatever truth there is, there- 
fore lies, not in the form of the reasoning, but in the in- 
trinsic truth of the antecedents : i.e. because the antece- 
dents are intrinsically true, we infer the truth of the 
consequent. 

In syllogism and perfect iiuhiction, that is, in formal 
argumentation, the conclusion follows, rotione fonnce. 

In material argumentation, the conclusion follows vi ma- 
teriw. 


SyLL0(3ISM. 

Endeavouring to suggest an answer to this pregnant and 
difficult question we begin with discriminating, as sharply 
and clearly as we can, formal and material reasoning. By 
^formal reason (the propriety of which expression will 
appear hereafter,) we signify the process of syllogism, with 
the process of formal huhiction. The nature of these pro- 
cesses (to which we shall revert below) may be indicated 
briefly in the following manner. In the process of syllogism, 
a narrower proposition is extracted, b^^ a formal and neces- 
sary influence, from a larger and uni ve^ sal proposition which 
contains the naiTOwer implicitly : In the process of formal 
induction, a universal proposition is collected, by a formal 

** For the Analogy of GraniMiarians, class (apparently Mr. J. S. Mill), viz., 
seo Rtewfirt, ^ 249. 250. Johnson, ‘ What, then, is the use of s^'llcgism ? ' 

* Analogy.* — S. J. 

* The question askod by one of th« 
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and necessaiy influence, from all the singular propositions of 
which the universal is the sum. 

By‘ material reasoning,’ (the propriety of which expression 
will also appear hereafter,) we denote analogical reasonmg 
in each of its principal kinds : namely, the reasoning which 
yields a consequent that is either singular or partial, and the 
reasoning which yields a consequent that is either universal 
or general. Of the difference between these processes (to 
which we shall revert below) the following is a brief descrip- 
tion. — In every reasoning raised on a likeness or analog}^ 
the analogical inference proceeds from an assumed singular 
or singulars to hnother singular or singulars : that is to saj’’, 
it proceeds to one or more of all those various singulars 
which are connected by the given analogy with the singular 
or singulars assumed. But where it yields a consequent 
which is either singular or partial, it proceeds to one or a 
few of all those various singulars. Where it yields a conse- 
quent which is either universal or general, it proceeds, with- 
out exception, to all those various singulars, or to all those 
various singulars wnth more or less of exce2)tion. 

We venture to name the inference wdiich is merely singu- 
lar or partial (or w^liich yields a conclusion or consequent 
that is merely singular or {partial), reanonin<j hij r.eampJe. For 
it seems identical with the 2>i'Ocess which logicians denomi- 
nate exemphiniy and which they describe usually in some such 
words as the following : — ‘ Argumentatio in qiifi uiium sin- 
gulare ex alio colligitur.’ The universal or general inference 
is called emphatically Imlncfion^ and is usually described by 
logicians in some such words as the fallowing : — ‘ A singu- 
lari ad universale i)rogressio.’ To distinguish it from the 
formal induction which is a necessary induction or inference, 
we style it material induction. And here we must remark, 
that, in treating of argumentation of any of the above-men- 
tioned sorts, ^ve always assume (unless we express the con- 
trary) that the inference which we are considering is per- 
fectly good or legitimate : that is to say, that the consequent 
has all the truth, in nature or in degree, which the natures 
of the reasoning ai^d the case will allow the reasoner to 
reach. \ 

With this remark! we pursue our attempted discrimina- 
tion of formal and material reasoning ; of the process of 
syllogism with the {)roce 8 s of formal induction^ and the pro- 
cess of reasoning try example^ with the process ^f fna ferial 
induction. * 
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> 

In any legitimate syllogism of any figure or mode, the 
process of argumentation is virtually this. In the major pro- 
position, or major premiss, we affirm or deny a something of 
oil the individuals or singulars which constitute a given 
class. In the minor proposition, or minor premiss, we as- 
sume and affirm of a number of individuals, that they are 
9ome of the individuals which constitute the given class ; or 
we assume and affirm of a single individual, that it is owe of 
the individuals which constitute the given class. In the con- 
sequent proposition, or conclusion,^ we affirm or deny of the 
subject of the minor, what we affirmed or denied of the sub- 
ject of the major. 

Or the process of affirmation or negation which we per- 
form in the conclusion, may be stated more clearly thus : 
What, in the major, we affirmed or denied of the aZZ, we 
affirm or deny of the singulars or singular, which, by the 
assumption in the minor, are «ome or one of the all. Where 
a syllogism is affirmative, the process of argumentation runs 
n the following manner: 

^ Every A (all ^’s constituting the given class) is x. But 
every B is an A : that is to say, aU the singulars of the 
narrower class constituted by all B’s, are some of the sin- 
gulars of the larger class constituted by all ^’s. Therefore, 
every B is jr.’ 

‘ Every A is x. But some B’s (of which the quantity or 
number is not determined) are ^’s; or some B’s (of which 
the quantity or number is determined, but which are not 
determined individually or singularly) are : or oneB (not 
determined individually) is an A, Therefore, such some, or 
such one, are, or is, x,* 

‘ Every A is x. But these or those (individually deter- 
mined) B’s are ^’s ; or this or that (individually determined) 
B iH an A, Therefore, these or those B’s, or this or that B, 
are, or is, a*.’ 

Where the syllogism is negative, the process of argumen- 
tation pursues the following course : — ‘ No A is x. But every 
B is an A : that is to say, all, etc. Therefore, no B ia x.* 

* No A is ar. But some B’s (of which, etc.) are -4’s ; or some 
B*a (of which, etc., but which, etc.) a,e ^’s ; or one B (not, 
etc.) is an -d. Therefore, such some, ^jr such one, are not, or 
is not, x.^ 

^ No A is ar. But these or those (individually, etc.), B’s 
are ^r this or ?hat (individually, etc.) B is an A. 
Therefore, these or those B’s, or this or that B, are not, or 
is not, X. 
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It may be gathered from the foregoing exposition, that the 
conclusion of every syllogism lies implicitly in the premisses ; 
or that what is asserted by that, is asserted implicitly by 
these. In the process, therefore, of syllogising, there is not 
really an illation or inference. Inasmuch as the truth in the 
conclusion is parcel of the truth in the premisses, there is 
not a progression to a consequent really distinct from the 
antecedents. Really, (though not formally,) the process con- 
sists exclusively of two assertions : first, that a given some- 
thing may be said truly tof evcrx^ of a given all ; secondly, 
that every of the individual objects which form the subject 
of the minor, (or the single individual object, which forms 
the subject of the minor,) is one of the given all. 

It also may be gathered from the foregoing ex])ositiou, 
that the consequent or concluding proposition, as being the 
consequent of the premisses, follows from the premisses hij ren» 
son of their form: that is to say, independently of any truth 
which the premisses tliemselves may contain, imd even of 
any of the meanings whieh their subjects and predicates may 
import. Though each of tin* asserts a falsity, or 

thougli its subject and predicate signify auyibing or no- 
thing, the conclusion or consequent j)roiM)sition, as being 
the consequent of the premisses, is deduced or dcMluciblo 
from these by w formal and necessary illatioTi. ‘ Conclusio 
a pnemissis c(*lligitur, j)er noeessariam cd fbrmahun conse- 
qiientiam, propter legit imam pnemissorum in morlo et figura 
dis2)Ositionein.’ That the conclusion follows from the 2>re- 
misses, indei)endently of any of tin* meanings Avhich their 
subjects and 2)redicates may import, is shewn by the fore- 
going examples; wdierein A, B, and r, may signify anything 
or nothing. 

That the conclusion follows from the premis8(»s, indepen- 
dently of any truth which the premisses themselviis may 
contain, is shewn hy the examples following. ‘ Every ani- 
mal is a stone. But every man is an animal. Therefore, 
every man is a stone.’ ‘ No animal is sentient. But every 
stone is an animal. Therefore, no stone is sentient.’ Now 
in each of these syl^gisms, the consequent i^roposition, as 
being the consequent of its premisses, is necessarily true ; 
or, (speaking more ackirately,) it fojlows from its premisses 
by a legitimate and necessary inference. In the former 
syllogism, however, the major premia is false ; and the con- 
clusion inferred from the premisses, as not being^ sifch con- 
clusion, is false also. In the latter syllogism, each of the 

VOL. II, M*|r 
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premisses is false ; whilst the conclusion inferred from the 
premisses, as not being such conclusion, is true ; but since 
the premisses are false, the truth of the conclusion, as not 
being such conclusion, has no connection with its truth in 
its quality of a true consequent. 

In short, the rationale of the process of syllogising may 
be expressed by the following formula : — * A something may 
be said or predicated of every of a given all: Every of a 
number of individuals, or one single individual, is one of the 
given all : What may be said or predicated of every of the 
given all, may bo said of the subsuim^d every, or of the sub- 
sumed one, which, according to the subsumption, is one of 
the given all.’ It is manifest from this formula^ that the 
truth or falsity of either of the premisses, or the significance 
or insignificance, of the subject or predicate of either, neither 
affect the consequence, nor the consequent, to which it leads. 
The validity of the consequence or infm-ence depends exclu- 
sively upon two data: first, the unlimited universality of 
the affirmative or negative proposition which constitutes the 
major premiss; secondly, the assumption that the singulars 
or singular which form the subject of the minor, are, or is, 
of the singulars which form the subject of the major. These 
being granted, the consequent, as the consequent, follows by 

a necessary consequence. 

« « # # * # « 

Various singular objects are connected by a common re- 
semblance which shall be called « : and by reason of this 
common resemblance they constitute, or might constitute, a 
given species or genus. But of every of these various singu- 
lars, when considered singly and severally, and also without 
respect to the actual or possible class, a given something, 
which shall be called .r, may be affirmed or denied. Now 
what may be affirmed or denied of evo'y of these various 
singulars, when considered severally, may also be affirmed 
or denied of every of these various singulars if they be 
considered collectively, and as forming or constituting the 
class. 

Major premiss: Various singulars, including A and B, are 
connected by y. But A is, or is not.izr ; B is, or is not, x: 
And every other of the various singulars, as considered singly 
and severally, is, or is not, x. ^ 

Minor premiss : All these various objects, as considered 
jointly ,and collectively, constitute, or might constitutg, the 
species or genug Z . ' ^ 
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Conclusion ; Every singular constituent of the actual or 
possible class is, or is not, y. 

It is manifest that there is no illation. That what is true 
of every of the objects as considered singly and severally, is 
true of every of the same as considered jointly and collec- 
tively, and as being the constituent parts of an actual or 
possible class. 

It is manifest that it follows by reason of the form. For 
let the major or minor be wliat it may, what is true of every 
when the objects are taken severally, must equally be true of 
every when tlie objects are taken collectively, and considered 
as bound together by a class or common name. Or that 
which is true of every unit of twelve when not considered as 
forming a dozen, is true of every of twelve considered as 
forming a dozen. 
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NOTES ON CODIFICATION. 

It was not my intention to publish the following Notes on Codi* 
fication, nor the notes on Criminal hhv^, by which they are succeeded. 
They are, as the reader will perceive, mere memoranda, and ap- 
peared to me too incomplete and fragmentary to be submitted to the 
public eye. 

But the earnest representations of more qualified and more im- 
partial judges, as to the substantial value of these hints, have 
induced me to lay aside my scruples. 

I have been reminded also by members of his profession, that the 
publication of these Notes is now peculiarly called for ; and that 
even the: -3 slight indications of Mr. Anstin’s opinions will be received 
with interest and respect by all who are labouring in the difficult 
field which he explored. Though nothing can be further from my 
thoughts than to seek in the circumstances of the times a factitious 
and transient popularity for anything written by him, I believe I 
have no right to withhold even these imperfect contributions to 
the advancement of the great work which he had so much at 
heart. 

The original MS. consists of two sets or packets of Notes, one 
of which is written in pencil. The repetitions have been omitted, 
and the whole arranged under the heads marked by the author. No 
other alteration in their form has been attempted. 

Frequent reference is made te Lecture XXXIX., Vol. II., in 
which the subject of Codification is touched upon. — S. A. 

By the fortunate recovery of the latter part of Lecture XXXIX., 
as printed in this edition from J. S. M.'s notes, much of the ground 
covered by the following notes is anticipated. As the following 
notes, however, were printed from the author's own MS., I have 
thought it best to reprint them here without alteration. — R. C. 

The question of the expediency and practicability of Codi- 
fication is double: general or abstract, and particular or 
concrete. / 

Considered in abstract, the quest^^n will not admit of a 
doubt. As a practical question, it is particular, and may 
admit of a doubt. 

ObjCcttons, howqver, have been urged which apply to -Codi- 
fication generaliy. These I shall endeavour to answer, and 
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sball afterwards advert to the particular objections to codifi- 
cation in England ; the difiiculties to be surmounted, and the 
course which, in my opinion, ought to be pursued. 

All law is statute or judiciar 3 \ Consequently all codifi- 
cation (of existing law) is resolvable into two parts : 

V. A re-expression and arrangement of statute law : 

2®. An extraction from cases of rat hues decidendi, and the 
stating them as general rules and aiTanging them : 

3®. A conflation of botn. 

[Sorts of law in posse, authoritative treatises, etc., must be 
codified also, if really having the effect of law. The charac- 
teristic differences of statute and judiciary law lie (as I have 
shewn in my Lectures),^ mainly in the form in which they 
are respectively expressed. 

The interpretation of statute law and the peculiar process 
of abstraction and induction will be treated of hereafter.] 

Admitting that codification is expedient as considered 
generally or in abstract, it follows not that it would be ex- 
pedient here or there. 

Dismissing the expediency of codification in particular 
with a brief indication of the considerations on which it 
turns, I shall confine myself to codification fjenernlhj. 


Order of treating the general question of Codification. 

In considering codification in abstmct, I shall consider, 

Fii*st, its practicability : 

Secondly, its expediency : 

Thirdly, the objections (or the leading objections) which 
have been advanced against it. 

The arguments to prove its practicability and its expe- 
diency, lie in a narrow compass ; although, in my opinion, 
they are perfectly conclusive. 

The demonstration of the nothingness of the objections 
occupies a considerable space. 

The objections which I shall consider, go to codification 
generally ; although Vhe objectors commonly advance them 
with reference to codilcation here or there. 

V 

Lecture XXXVIl. atUe. 
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Practicability [and Advantages) of Codification {considered 
generally,) 

It is possible to extract from particular decisions, ratianes 
decidendi; and leading principles and decisions. These, if 
stated in abstract (and exemplified) would be clearer than 
when lying in concrete: And would also be more general, 
abstract, and adequate, being so expressed as to apply to all 
cases falling under them, and not limited to the cases (with 
their accidents) by which they were established. 

Tlie induction (previous to the application) of the ratio 
decid&ndi of a decided case, is Codification pro tanio. 

The practicability of codifying the statute law will not ad- 
mit of a doubt. If it be practicable to establish general rules 
(in an abstract form) one b}^ one and without system, it is 
practicuble to establish a system of such rules. The consoli- 
dation of the statute law is an admission of this pro tanto ; 
and nothing can be more inconsistent than the objections 
raised to codification by the friends of consolidation. For 
they object to the former, the impossibility of viewing com- 
pletely the field of law. 

Practicability {with difiicnlty) of Codification, 

Practicability of codification : 

With reference to such part of the law to be codified as is 
statute ; 

To such as is judiciary. 

Its difficulty. 

Difficulty of rendering it complete ; of rendering it con- 
sistent, and of duly subordinating the less general under the 
more general : 

Of extracting definitions and principles from judicjig-ry 
law. 

Great evil done to the cause of codification bj’^ representing 
it as easy. 


Expediency of Codificj tion. 

The expediency of codification foUpvs from a notion of the 
Law ; from a statement of the respective natures of statute 
and judiciary law ; sind from the bulk and uncognoscibility 
of unsystei^tised la/.v. 

It is better fb have a law^ expressed in generals, system- 
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atic, compact and accessible, than one which lies dispersedly, 
buried in a heap of particulars, bulky and inaccessible. 

Its expediency is admitted practically by treatises, redac- 
tions, etc. ; many of which are, in effect, codes ; those who 
talk loudest against redactions, availing themselves of them 
in practice. But redactions by private hands are not equi- 
valent to codes. 

The expediency of codification (in a particular case) must 
depend on a variety of considerations : especially on the 
quantity and degree of skSll which it may be possible to bring 
to tlie enterprise. 

The great difficulty is, the impossibility that any one man 
should perform the whole. But if done by several, it would 
be incoherent, unless all were imbued with the same i)rin- 
ciples, and all versed in the power of applying them. The 
great difficulty, therefore, is to get a sufficient number of 
competent men versed in common studies and modes of 
reasoning. This being given, codification is practicable and 
expedient. 

Peculiarly technical and partial knowl(‘dge of English 
lawyers. 

No English lawyer is master even of English law, and lias, 
therefore, no notion of that inter-depcmdency of parts of a 
system on which successful codification must depend, 

A code must be the work of many minds.'^^ The project 
must be the work of one : and revised by a commission. The 
general outline, tlie work of one, might b(? filled up by 
divers. 

All-imporiance in codification of the first intention. Till 
minds are trained, it will hardly succeed. How the difficulty 
is to be surmounted. Necessity for men versed in theory, 
and equally versed in practice ; or rather, of a combination 
of theorists and j^ractitioners. Necessity for preliminary 
dijfests ; or for waiting till successful jurists and jurispru- 
dence are formed through effectual legal education. 


‘Maimer, welchederGet»otzgoburjg, — ( Ueber die Nothwe'/id iff /ceil ernes cdlffe- 
und insbehon<lere der aligtteernen, a]>- mcinen fmrffcrlicken liechts fur Deutsche 
Btraoten Gesetzgebung, gewilfliHen eind, land.) 

^bt es sehr wenig, selbht iiiVgclehrtoii ** *JVliteiQemaIlgemt*inen(iL‘setzbucb 
Stande. Diesfc durf auch niclt befrem- waren#dagcgeii Th<‘<.ric und^^raxis in 
den. . . . Df‘nn eine gute Ges^zgebung, die nnmittelbarste Verbindung gobracht, 
i«t das 8cb wepste miter alldh Gesebaften ; nnd die gelehrten acadeniiscben J uriaten 
. . . dieKrafte vielerder Krsteii rniissen viirdenunter den Practikorn ein Wort 
Tereinigt werden, damit durch eine grosse mi treden diirfen, wahrenckeie^tzt iiberall 
Wecbaelwirkang etvaa Gediegenes und mit ihrem ^emcinen Recbt in dor Luft 
Geriindetes vollbracht werde.’—lliibaut. hangen/- Tbibailt, y<jih. etc. 
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Evil done to tlie catise by exaggerating the extent to which 
law may be mode accessible to the laity. 

How far, and how, law maybe made knowable to the bulk 
of the community.^ 

If law were more cognoscible (in respect of its principles 
and ends) to the bulk of the public, the public would call 
more discriminately, as well as more decidedly, for legal re- 
forms : would support good innovations and scout bad pro- 
jects of ignorant quacks. 


luffed of Codificaiimt on the Character of the Legal Profession. 

Law may be made accessible (in its whole extent) to 
lawyers. 

Advantages that would thence ensue : by discharging law 
of mere rubbish, and simplifying it ; and so leaving more 
leisure for the study of law itself and its rationale ; and so 
inviting minds of a higher order into the profession : 

By shewing the subordination of detail to principles, and 
relations of parts to one another ; and so rendering the ra- 
tionale of law manifest, and law a rational and interesting 
study : 

By making lawyers complete masters of the body of law, 
and so rendering good advice cheaper and more accessible ; 
and making local judicature practicable. 

Without local judicature, preliminary examination of 
parties, etc., good administration of justice is impossible. 

But the possibility of local judicature, etc., depends in 
part on substantive law. 

With a local bar, there could not be the same division of 
labour as at present : therefore each man must be a complete 
lawyer ; and that he may be, the bulk and complexity of law 
must decrease. 

Floating jurisprudence must be reduced to the least pos- 
sible quantity. 

Such a reform in the law as is here contemplated would 
improve the character of the legal profession. Through 
improvement of tlieir character, woulq^ lead to still further 
advances in legislation, and, generally/ in ethics. 

Through the improve^ment of the l^al profession, chicane 
would be less frequent. The morality of the bar and of 
attorney's ^would improve. From compactness, simplicity 

w 

^ ** Thibaut, Civil, AhhamK p. 423. 



Notes on Codification. 

and cognoscibility, mistakes in conveyances, contracts, etc., 
and, generally, in extra-judicial conduct, would be less pro- 
bable and frequent. 

Codification of existing law, and innovation upon the sub- 
stance of existing law, are perfectly distinct; although a 
code may happen to be \Vholly or partially new in matter as 
well as in form. 

The codification now contemplated is merely a re-expres- 
sion of existing law ; the^eduction of judiciary into statute, 
and the arrangement of both into apt divisions and sub- 
divisions. 

[This must, however, be understood with some limita- 
tions. In order to attain the simplicity which is the end of 
codification, it may be expedient to abi*ogate certain incon- 
siderable rights. E. g. In order to get rid of tenures, you 
must destroy the reverter to the mesne lord, making com- 
pensation.] 

A code, as meaning a body of law expressed in general 
fominhv arranged systematically, and complete, is a modern 
idea. 

The tenn ‘ Code,’ as expressing such a body of law, and 
the term ‘ Codification,’ as meaning the reduction of an 
existing body of law into such a code, are not expressive. 


Ejcpcdiency of heginning with a Digest,'^^ 

No harm done, though imperfect. 

If arranged, as nearly as might be, according to the future 
code, it would be a preparative, and, if well done, a proof of 
practicability. 

It would form a school. 

The difficulty (perhaps an insurmountable one) would lie 
in the plan. The plan being formed by one, and revised 
afS extended by a commission, unity in detail might be 
preserved by the superintendence of such commission,^® as 
well as by the fact of separate authors working upon a com- 
mon plan. Several nlans might be presented to the com- 
mission. \ 

It would less alarm the profession and give notice to them 

of an impending code! * * 

• 

It will he obvioTW to the reader Comytta Digest, etc. 
that Mr. Austin employs this word in a Example of Snare* the Prus- 

totally different sense from that which sian Cfxla.^ 
it bean when applied to such iforks as * 
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Necessity of conciliating lawyers, and injustice of certain 
attacks upon them. 

A Digest ought to be a conflation of statute and judiciary 
law, arranged in relation to subjects (and without relation to 
different systems of equity, etc.). This would rouse men’s 
attention to the vast quantity of equivalent and passive rules, 
and would suggest the possibility of the conflation of Law, 
Equity, etc. 

Whether Common Law and Equity, etc., ought to be kept 
distinct. ^ 

There might be two distinct Digests, one a statement of 
law according to subjects, the other of law according to juris- 
diction. A Digest would serve as a guide to a future code ; 
and to partial legislation in interim. 

[Remark, tliat no reform oonsidenibly abridging the Law, could 
be effected without a minute and complete survey and statement 
of it.] 

It would be a better index to existing law than at present 
exists ; and abetter institutional book. [The latter is indeed 
partly the purpose of Digests.] 

A Digest cannot be supplied by separate and unauthorised 
hands ; for no proportions would be observed in the parts, 
nor would the parts (not being constructed on a common 
plan) obviously, or even really, harmonise. 

The length of such a Digest would be of no great mo- 
ment : because abstracts and tabular views would serve as 
guides. 

For the use of students, a systematic Digest ought to be 
accompanied by an historical one. An historico-dogmatical 
would not be convenient for reference. 

In the historical Digest, the divisions would be the same 
as ill the systematical, and Law on each head would be 
brought down to the system. It should not be a meijs»ly 
external, but an internal digest ; an exposition of different 
doctrines. 

For the use of students, Institutes ought to be compiled : 
being not merely abstracts of the Dijf.ests, but containing 
expositions of the principles of generay jurisprudence, etc. 

Th^ historical Institute might in tJ.is respect be rendered 
extremely instructive: 

E. g. By giving comparative views, historical and dogma- 
tical, of^Eifglish and •Roman law. 

A Digest shcfuld be, perbap, coiSt'.posed in the manner of 
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an analytic and demonstrative treatise: i. e. the rules and 
principles should be extracted from the statutes and decisions; 
and that such are the rules and principles which the statutes 
and decisions establish, should be shewn by examination and 
reasoning (where necessary.) 

This would lead to len^h ; but that objection is answei*ed 
already. 

It would be the business of the general commission to 
abridge needless argumentation. 

A mere extract of rul^ and principles (not in the words of 
the original authorities) would not inspire confidence : would 
be the j^roper form of a code intended to supersede existing 
law. 

Mere extracts of generalities from authorities would be 
liable to the objections made above, as lying against Codes 
and Digests. 

The general rules and principles should be carefully de- 
tached from the inductions, so tas to shew the law in general 
terms, and pre2)are the way for a code. 


Necessity for a standiny Law Commission to supervise leyislation^ 
and uutrk new laws into the Code : 

To be aided by suggestions from judges and other practical 
lawyers : thus combining due deliberation and comi)rehen- 
siveness with knowledge of actual exigencies. 

Also, by suggestions from tlieorists. 

The evils in the mode of making Statute Law mentioned 
by Park are imaginary. 

It is impossible to prevent the growth of judiciary law ; 
but it may be kept within narrow limits. 

The decisions of the Court on the Code would not be more 
ujicertain than other decisions. 

Immense superiority of judiciary law formed on a syste- 
matic whole, to law of the same kind formed on an undigested 
chaos. It would itself be no more than an interpretation of, 
and complement to, the code. 

The projected co^e might be extended to Ireland, Scot- 
land, etc. : codifying in each ingtance, the particular or 
local law, which would be applicable in preference to the 
code. This was done in Prussia. Codification ought to be 
universal. » ^ 

*• ‘ Contre-Projet to the Hruia' Tii* Tr.iitf Tnm#!.*! Part 
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Objections to Codification considered generally, 

Obj“, 1®, That a code is necessarily incomplete ; and can- 
not provide for all future cases. 

Supposition that judiciary law provides for cases in specie^ 
and therefore is not finitum (see Pandects, ignorantia juris) 
and knowable. Counter-supposition by Park. 

[Savigny’s triangle is not a deduction of unknown from 
known, but a mere subsumption of individual under general, 
or of less under more general.] 

Answer, — Though it is not possible, by a Code (or any law) 
to provide for all future cases, a Code is less likely to be very 
defective than judiciary law; which is necessarily timid and 
inadequate. 

And, at all events, existing law^ by a Code, is given pure 
from particulars; whilst the comparatively small body of 
judiciary law formed upon it is formed on a compact and 
perspicuous whole, and may easily be wrought into it. 

2°. That every case is decided by the joint application of 
several rules. 

Answer, — But this applies to judiciary as to all law; no 
judicial decision being applicable to a concrete case. As put 
by Portalis, the objection shews that law is impossible. And 
in the case of well-made statute law, the rule is given: 
nothing but the labour of applying it remaining. 

8°. That a Code is unalterable (or, at least, less malleable 
than a body of law formed by aggregation). Hence, a Code, 
if made in an incompetent age, saddles a more competent 
posterity with its own vices. And, hence, codified law 
does not adapt itself to the successive wants of successive 
ages so easily as law made bit-wise : it will perpetuate the 
defective ideas of that age, and retard the progress of 
society. 

Amwer, — The reverse is the trutli, on account of the •iia- 
tural tendency of judicial legislators to legislate by analogy ; 

** Tho piujfjagc alluded to l)y Mr. Grimdsatze nennen. Diese heraus zu 
Austin appwirs to be this: — ‘In jevieni llihlon, und von ihnen ausgehend den 
Dreyeck giebt es gewisso Bestimmuiigen, innern Zus .nimenhang und die Art der 
HUB deren Verbiudung zugleich idle Verwandediaflaller juristischen Begriffe 
iibrige mit JJothwendigkeit folgen : und 8atz^ zu erkennen, gehort eben zu 
durch dieSe, z, B. durch zwei Seiten und den sohw* rsten Aufgaben unsrer Wissen- 
den zwischenliegenden Winkel, ist dtis sehaft; ja, es ist eigentlicb dasjenige. 
Dreywk gegel>6n. Auf ahnlich^ Weiee was unsrer Arbeit den wissenschafUichen 
hat joder Jhdl unseres Kechts solche Character giebt.’ - row Btru^cnp. iii. 
Stiieke, wcSui^ die iibrigcn gegeben p. 22. 

Bind ; wir kdnneu fi4e die leiteuden 
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and so to perpetuate the ideas of past ages, so far as is con- 
sistent with inevitable change. 

4®. Superior malleability of Common Law. 

Ariswer , — This supposes, if true, uncertainty, from per- 
petual alteration. Park makes the same objection to judiciary 
law. It is not inherent in any law. 

The historical School of Jurisprudence, so far as they are 
right, concur with everybody. Their peculiar views of the 
value of history, exclusive of philosophy, are wroiig.^^' 

% 

[Government and Law as they ought to be in advanced societies, 
are not to be learned from the imf)erfect Institutions of barbarians. 
The circumstances in which they were placed were different from 
our own ; their ability to form a judgment upon the institutions 
best adapted to their own circumstances, w'ore not so gn^at as our 
own. 

But although Legislation must be bottomed in general principles 
drawn from an accurate observation of human nature, and not in 
the impeiiect records called history, there are cases in which his- 
torical knowledge has its uses. l.e. : To explain the origin of laws, 
which are venerated for their anticjuity.^^ To exjdain much of the 
law, which now exists ; and to enable us to sc^pamto ilio reason of 
modern times from the dross of antiquity. 

All systems of law have a (‘ommon foundation in the common 
nature of mankind ; but the principles which pervade them all, are 
fashioned and obscured in each by its individual peculiarities. 

The gootl sense of legislators and judges in n)odern times is 
always obscured by, and often forced to bend to, the nonsense of 
their predecessors.'"*^ To understand Jklansfield wo must study Coke: 
Justinian is not to be understood without a knowledge of the rude 
institutes of the earlier Romans.] 

Law (as it ought to be) is not deducible from principles 
knowable a priori, but from principles which must be ob- 
tained (through induction) from experience. No experience 
of^tual institutions, independently of the principles which 
are obtained by experience of Human Nature, can be of any 
value. 

5®. A Code is more liable to engender competitions of 
opposite analogies, than a body of law consisting of judi- 
ciary rules, or of jii'liciary rules patched with occasional 
statutes. ♦ 5 , 

Answer, — But, as Has been shewn,®* the competition (in- 

t 

•* See note, p. 107S, post. ” Thibant. Versuchtf NotkwcmdigkeUteic. 

»* See Beotham, Defence of Umtry, •• See p. ^(>2, an{e. 
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cident to the application of law) is merely a consequence of 
the inconsistency of rules : an inconsistency arising commonly 
from their indefiniteness. 

The argument, therefore, is no substantive objection to 
codification, but is merely another argument (namely, that a 
code is necessarily less definite than a body of judiciary rules) 
put in another form. 

The very question, or at least the main question, between 
the advocates and enemies of codes is this ; whether a code 
or a body of uncodified law be essoitially most productive of 
a competition of opposite analogies : i. e. be essentially least 
definite, and generally least coherent. 

[Explain what is meant by ^ competition of opposite ana- 
logies.’ See p. (558, ante,'] 

G®. Tendency of codification to disturb rights and duties 
created by codified (and anterior) law. 

7®. That no determinate leading principles will be followed 
consistently by makers of the Code, and the provisions of 
the Code will therefore be defective and incoherent. 

Amwer , — This is only true of incompetent makers. 

Objectors to Codes sometimes suppose that a Code must 
consist of insulated and incoherent propositions. E contra^ 
one of its chief merits would be an exhibition of depen- 
dencies. 

If formed by induction and extraction from an existing 
system of law, it would possess the internal organic consis- 
tency attributed to law growing by aggregation ; and would 
render that consistency more visible, by detaching the rules 
from the concrete matter, and arranging them systemati- 
cally. 

8®. That private expositions of the law by competent hands 
serve all the purposes which codifiers aim at. 

That in an age having such hands, and therefore alone 
capable of successful codification, codification is therefore 
ne^less. 

That, accordingly, no demand was made for a Code during 
the time of the classical jurists. 

9®. That a code will not be fitted t j the customs, preju- 
dices, wants, etc., of the community ; .^lor to experience. 

It ivill not, like judiciary law, be ^a mere expression of 
anterior custom. 

Answer, — This, besides being false, is applicable to all law, 
save judiciary, and ^atute la w founded on custom. 

10®. That tbfe defects of a Code being more obvious than 
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those of uncodified law, a Code would give greater oppor- 
tunities for chicane. 

For answer, see Lecture XXXIX.^ 

Further answer : The argument is suiciflal ; for, if defects 
are more obvious, a Code must be more simple, compact, and 
intelligible, than an uncodified system. 

Defects therefore were more curable, and also more evi- 
table till cured. 

11°. If the Code could be constructed with ease, it would 
be contemptible : ^ 

Difficulty is good, because the labour of suriiiouiitiiig it is 
laudable. 

Anmver, — Unhappil}’, an easy, and therefore little- worthy- 
of-praise. Code is not practicable. 

12°. Its effect in annulling and disturbing existing rights 
and duties. 

A^mvtr . — This has little application to a codification of 
existing rules. 

It has, how’ever, some : because the forms of existing rules 
would be modified (or the Code would be of no use), and the 
equivalence of rules in a new guise to rules in the old, might 
often be doubtful. 

Old rules would remain in force with regard to rights and 
duties which had grown up under them. 

13°. A Code (in order to approach to completeness) must 
consist of rules so minute and numerous that no man could 
learn or retain them. 

Impossibility of providing completely for future paiticular 
cases : 

Bulk and complexity which would result from the attempt 
to provide for them. 

jlriswer.— Codification ought not to be a specification of 
cases, but a series of rules applicable to cases. 

14°. Objection by Pa rk, from the alleged infinitude of rules. 

* ^Answer . — If this were true, law would be impossible. 

Perhaps he means that the future exigencies requiring 
new laws, and consequently the new law required, are infi- 
nite. 

But who ever imagined the possibility of constructing a 
code which should preside completely for all future times ? 

But it were more ptyssible to provide for future cases by 
a code than by judiciary law. Praetorian law is praised by 


“ See p. 702, ante. 
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the Digests for this very reason. Inconsistency of Hugo 
and others in this respect.^ 

By Park the objection is thus answered : — 

‘ Sopposing that which is impossible, viz. that all lawyers in this 
country were eqyuaXhj learned, there would be little or no litigation, 
compared with the immense multiplicity of transactions ; because 
almost every point is so far settled or influenced by decision, that in 
ninety. nine cases in a hundred they would all be of one mind.* — 
Park, Contre- Projet, p. 195. 

According to this, existing la^ has nearly provided for 
all possible cases : and whatever of uncertainty exists, arises, 
not from the incompleteness of the law, but from igno- 
rance by lawyers of its provisions. 

Consequently a reduction of this law to a compact, sys- 
tematic, and more accessible form, would remove the pre- 
sent ground of uncertainty, by rendering the law more gene- 
rally known by lawyers. 

Bui, in truth, his assertion is false, and contradicted by 
himself elsewhere.^’ 

A Code or systematic exposition (if well made) would pos- 
sess all the advantages pointed out by Savigny,®*' and would 
therefore tend to make lawyers better lawyers than now. 

It would shew the subordination of the detail to the 
leading principles, and the relations of these principles and 
detail to one another : ^ would render the rationale manifest, 
and positive law interesting. 

In a code or statute (if well made) the law is given. In 
judiciary law, not. 

The difficulty of applying the same, whether law is sta- 
tute or judiciary. 

A case often (or always) consists of various parts, and 
cannot be decided by any one single rule. 

But this is just as applicable, whether law be statute or 
judiciary. 

The objection seems to suppose (contrary to the objec- 
tor^s own assumptions) that precedents are exactly in point, 
instead of merely furnishing rules. 

The difficulty really consists in def^rmining the rule (if 
any) within which a. given case falls, or whether it falls 
or not within a given rqle ; and in c</nceiving distinctly the 
cose, tlie law, and the relation of the^case to the law. 

•• Merits and DefecU of St<\tnte and •• To?/* Beruf, cap. 6, p. 48. 

Judiciary JLaf'. See Lecture XXXIX. •• Thil)aut, Vieratiche, voh. i. p. 175. 

ante, pp. 687, 701. See also. Thibaut» liotkwendigkeit, etc. 

See pp. 60, 208*, 212, 228. pp. 1Q5 to 431. 
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But this ppores merely that lawyers should know the 
law, should be capable of clear apprehension, and be good 
logicians. 

Assuming a code well made, their knowledge of the law 
would be more perfect. The law would then be (os it was 
to the Roman Lawyers and Lord Coke) completely present 
to their minds, and suggested by a particular case. 


Objections derived from the defects, errors, and alleged ilU 
success mf actual Codes. 

Admitting the defects, errors, and (to some extent) ill- 
success of such Codes : 

Such defects, errors, and ill-success prove nothing against 
codification generally; or against codification in any parti- 
cular country (including countries in which the codes in 
question were compiled and have obtained as law); unless 
such defects and errors, with the other causes of the ill- 
success, were necessary, and not accidental and avoidable. 

Accidental and avoidable causes have rendered the French 
and Prussian codes unsuccessful to a considerabk^ extent ; 
though, after all, the failure of these codes has been much 
exaggerated. 

Brief review of Justiniitn^s Coni^/ilations, and of the French and 
Prussian Codes, for the 'purpose of shewing that the defects, 
errors, and ilFsucc^ss of those particular CAtmjtUations were 
Giving to causes not necessarg. 


Just inian^s ComjrUations. 

In Justinian’s Codex, statutes and decrees are mixed up ; 
nay, priuilegia are mixed up and confounded with niles and 
principles made for general application."*® 

^ yhe compilers had some notion of the necessity of defining 
terms and principles in order to cut off all reference to an- 
terior law. 

As a lurther means of attaining this end, they left in much 
historical matter. t 

The Code and Pandects form properly the intended body 
of law ; a body intended to be complete. 

The Institutes (a^bdbk for the use of students, though also 

• Thibaut,^f«/egrtti^; Spangenberg, buck <7a hentigen r’unuachen Rechts. 
EinUUung in das romisch- Justinian- (On the order of tho %ad Pan- 
ische Gesettbuch. Mackeldey, Lehr- dects.) 

VOL. II. * Nif 
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law,) were derogating from the Code and Pandects, or supple- 
mental to them. 

The Novels are mere correctives of previous compilations. 

Much of the Code and Pandects consists of judiciary law ; 
and of judiciary law detached from particulars necessary to 
make them intelligible. 

These compilations, therefore, are not a Code, setisu hoO- 
erno. They are a body or heap (without scientific arrange- 
ment) of statute and judiciary law : the latter so given that 
it must be gathered by guess fronj^ mangled documents. 

It is remarkable that the compilers felt the necessity of 
definitions and expositions, omitted by the French redactors. 

Their (imperfect) contrivances to render a resort to the old 
law needless, 

FrOMch C(nh\ 

The French Code contains no definitions of technical terms 
(eve I the most leading) ; no exposition of the rationale of 
distinctions (even the most leading) ; no exposition of the 
broad principles and rules to which the narrower provisions 
expressed in the code are subordinah*. 

Hence its fallacious brevity. 

Brevity is of no importance except as it tends to per- 
spicuity and accessibility. 

In consequence of the want of such definitions, etc. (and of 
purposed incompleteness hereinafter mentioned) old law (or 
a body of jurisprudence formed upon old law) has been ap- 
pended to the code. 

[Such definitions are practicable (or no law is possible), though 
difficult; as 1 have endeavoured to shew in Lecture XXXIX., Vol. 
11. The impemtive part of every law containing but a small portion 
of it, definitions and expositions are absolutely necessary.] 

Inattention to a due settling of those all-pervading prin- 
ciples and main partitions or distinctions, upon a precise con- 
ception of which, consistency in execution of detail depends. 

Success in codification (as I shall observe hereafter) must 
mainly depend on first intention : on aptness of plan. 

Haste with which the Frojet was compiled. Faults aris- 
ing from ignorance and haste could not be corrected by the 
Council of State, who w;ere more ignorant still ; and who 
merely 'examined, bit by bit, articles ci the projet^ instead of 
examining the proJet as a whole. 

Original conception as to matter and arrangement, defec- 
tive : a defect npt to be cured by .discussions on the plan 
conceived. 
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Ignorance and incapacity of the compilers ; Ignorance of, 
combined with servile respect for, Boman law ; — the main 
basis of the code. They knew little besides the Institutes, 
and have, therefore, blindl}’’ followed them, with all their 
Jacnvce, They were ignorant of the most fundamental dis- 
tinctions (e. g. dominium and This last is a proof 

of their carelessness, as well as incapacity. No care has been 
had to amend the code, or to work in subsequent decisions 
and statutes. 

Separation of tlie Cod^ dp Commpvcc from the Code Civile 
and general misapprehension of tlie nature of the distinction 
between JuiS pf rmim. 

It was not the purpose of the <‘ompilers to form a c<mi- 
plete Code. 

Bad as is the French Code, slight alterations in the text 
would supi^rsede the interpretative decisions. 


Sfructure of the Prussia)/ Code, 

It is not loaded with precedents, but with declaratory 
laws, provoked by particular cas(\s. Such laws differ from 
the judicial decisions of the Court of (^issation. 

Consequent necessity for hdting in the old (ip)uri)hps Prrhi 
to explain it. 

No (*are has been had to work the Nov(ds into the code. 

The Prussian Code was not interidfid to lx* a completii body 
of law, but merely a digest of the common and subsidiary 
law where local law obtained. 

The prwjudii'la are of no authority. 

There are no adequate definitions or expositions of leading 
terms and principles. 

Subsequent legislation is not wrought into the code. 

The applicable Gemehies llecht consisted for the most part 
of Roman and Canon law. 

* l^otwithstanding these acknowledged defects, all practical 
men in Germany are codifiers. 

Reasons for the hostility of a portion of the professors 
in the Universities.^* « 

‘ Am wtmigsren man Bich abor zungen wird die 3IehrzjibI dcr elegantcu 
dadarch irre inach**n, dass die ganzlicbe J uristen nie «cyii. Keiner von 

Umanderung unsere burgerlichtj^ Rechta ilinen ubersieht in dcr Kegel Jw gauze 
unter den eigeiillich geleh^flen Recht«- Recht; wenigen von ibrien werden ilio 
kennem vielleicht die mehrsten Wider- Bedurfnisse dea Volks <iurch Reob.ieh- 
aacher findet. Das wird stets so bleiben ; tung klar ; und die miiehtige^Viebreder 
und jetzt ist es giir nicht anders zu des Eigeniiutzes wird keinen in 
erwarten : . , . . fur kriiftige Umwal- wegung setzen ; vMmehr M’ird es imnn-r 
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OiymlueiQm from the Review of Codes. 

First ; That their defects, errors, and partial ill-success 
were not the results of necessary causes. 

Second ; That in spite of such errors, etc., those codes are 
better than the body of law that they superseded. 


Conclusions as to Savigmfs Arguments founded on such 
defects^ eU. 

Great respect is due to the opinions of Herr von Savigny, 
which no man feels more strongly than myself. 

All the objections which I have noted and answered above 
are advanced by him. 

His book is directed against codification in a particular 
country, and even against a particular scheme of codification 
for thai particular country ; but, nevertheless, many or most 
of his arguments apply to codification generally. 

The objections peculiar to him are these : — 

1. That in an age capable of producing a good code, a 
code were needless, the want being supplied by private ex- 
positors. 

2. He asserts that during the ages of the classical jurists 
(who, he admits, were competent to the task), no want of a 
code was felt. 

3. That a code makes the defects of law more obvious, and 
therefore emboldens knaves. 

4. That if a code were easily to be constructed it would 
be good for nothing. 

To this I answer, that codes have no tendency to simplify 
the science of jurisprudence, or to abridge the studies of 
lawyers. They have a tendency to discharge it of rubbish. 

The study of cases (as exemplars for the difficult art of 
applying rules) would still be necessary to lawyers, though a 
code were introduced. 

He assumes that no determinate leading principles will be 
followed consistently by the compilers of a code. 

He is not however opposed absolutely to all codification. 

He is an advocate for a code which should include all but 
future eases ; and he harf proposed a ^gest. He has himself 

vortheilhnftor fur sie seyn. die lyiihsam kiimpfen, damit ihnen nicht die Pflicht 
emingenei^rjliBch-historischen iSchiitBe werde, den neuen Meiisohcn anzn^ehen. 
in gehoriger Sicherheit m lalten, and — Thibaui, c/c. 

gegon bessernde Kinrichtigungen su «• 
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suggested an important argument to shew tliat the main 
difficulty in the way of codification is not insurmountable. 

But he would wait (for improvement) till better jurispru- 
dence and jurists are formed. 

His proposal of a digest is inconsistent with his main 
reason to shew the inexpediency of codification in Germany. 

His opposition to Codes is the effect of gelvhrter prejudice 
in favour of Roman law, and of national antipathy. 

Nullity of his Treatise as an argument against codification 
• generally, and even as an^rgument against it in Germany, 
the proper and special object of his attack. 


Koif \ — As th(‘ groat controversy on the expediency of consti’uct- 
ing a Code of Laws for the whole of Germany is frequently alluded 
to in the foi*egoing notc^s, and constant reference made to the works 
of the two great leaders of the conflicting parties, it may not bo 
superHuous to say a few words concerning them. 

After the d(*livenince of the country from the French yoke, the 
minds of patriotic Germans were anxiously employed in enquiries 
into the causes of the feeble and divided resistamn* made by their 
country, and in projects for strengthening the bonds which might 
unite the seveml States into a well-compacted whole. 

Among them, was that of which Thihaut was the Jirdent and 
eloquent advocate. In his Kssay ‘ On the Necessity of' a genera) 
Municipal (or National) Law for Germany,^ he treats the con- 
struction of such a l)(»dy of law, ‘ clear, precise, and adaj)ted to the 
requirements of the time,’ — as one of the first eonditions of a strong 
and efficient (’onfoderation. 

Thihaut was a Hanoverian by birth, and had studied at Gottin- 
gen, Kunigsberg, and Kiel, at which latter phice he took liis degree, 
and w'as appointed professor. Tn lM(r2 he luwi a call to .Jena, and in 
1805 he was invited to assist in the norgaiiisation of the University 
of Heidelberg. 

Thibaut’s works are numerous and of high authority.^** His style 
is homely and familiar, but lias great force and animation. He pro- 
posed that a Collegium or Commission should be nominated by the 
several States, and he maintained that by the co-ojHiration of the 
ablest theoretical jurists (Professors in the different Universities), 
with practising lawyers, such a Code of Laws as above described, 
applicable to all Germany, might be constructed. 

The most illustrious opponent of this scheme was Savigny, the 

*’ The word in the original is ‘ burg- baelfschen Revision der OrflndbegrifTo 
erliches* -civil; but civihas applie<l to dt*s Strafrechts,’ ‘ Civilistische i\bliaiid- 
Law, has a totally different meaning lungei^* (of which Essays the ‘ Xothwon- 
with us. digkeit etc., so often refejre^ to, is one), 

The principal are — ‘ Theorie dcr and the ‘4Bystcm des PandectenRechts/ 
logischenAuslegung,’ ‘ Kritikde^Feuer- which is regarded as his capital work. 
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leader of the so-called Historical School (founded by Hugo and 
Schlosser) ; whose great learning and acuteness, combined with a 
consummate talent for exposition, rendered him a formidable an- 
tagonist. 

In his youth he had the rare advantage of being able to travel 
throughout Germany, France, and Italy, in search of unknown or 
neglected sources of Iloman Law, and returned laden with spoils to 
Marburg, where ho had studied, and was now appointed Professor. 
In 1803, he wrote his Treatise on the Law of Possession,^* On the 
creation of the University of Berlin in 1810, Savigny was one of 
the first teachers appointcul. His loqtures, especially those on the 
Institutes, together with the history of the Roman Law and the 
Pandects, drew crowded andienccs, not only by the co})iousness and 
importance of the matler, Imt by tli(‘ extraordinary clearness and 
beauty of tlie form. 

His colebrak'd work, ‘On the Vocation of our Age for Legislation,’ 
is known to the English })ublic through Mr. Hayward’s tmnslation. 

The discussion on the ex])edieuey of Codification was carried on 
with great asperity ; its partisans complained that they were unfairly 
represenliid by the leaders of the Historical Sehooh as advocating 
the introduction (or rather the imposition) of an entirely new body 
of Laws (wlu(!h they never eontemplnted) ; while their adversaries 
disclaimed the opinion imputed to them- that Liw should have no 
other source than a historie^nl one. 

In one of the* Essays contained in the volume which has been 
frequently quoted, ‘ On the Influence of Philosophy on the Exposition 
of Positive Law,’ Thibaut concludes with the following discrimi- 
nating and im])artial statement of the claims of the contending 
parties : — 

* Nothing is iiioix' to be wished than that the philosophical and 
the eleganf jurists should soon ei'ase to regard themselves as two 
hostile parties. Each side must abate somewhat of its pretensions, 
and reciprocally take what is good from the other. Without phi- 
losophy theif is no complete history ; without history, no safe appli- 
cation of philosophy. Bi)tli must unite as aids to Interpretation, 
and must exercise a continual influeuec on each other. The jurist 
wlio aspires after perfection wdll then*foi*o endeavour to combine 
profound historioil knowledge with philosophical views ; for the 
historical part of dnrisprudence can never be sepanited by a sharp 
line from the philosophical. Ju each are gaps, which can only l)e 
filled by the aid of the other.’ — 8. A. 

I 

‘Das Kw'ht do Jh'mizcs.* CU‘ tlu& Ausleguug der positiveii GeseUc.* — 
't>ook Mr. Austin ahvav" spnki* with Translattnl ly Mr, Lindiry. 
enthusia^ne admiration. It hA.> been " See, for the use of the term ‘ele- 
trunslated by 8ir I'lrskiue IVrry. gautia jttis,’ p. 5o2, auk, 

** * Einfliiss der Philosophie auf die 



Notes on Criminal Law. 


J075 


NOTES OX CRIMIXAL LAW. 

INCOXVENIKNCKS ()F THE PRESENT STATE OE THE 
CRIMINAL LAW. 

Inconvenienc^ks of \hk Present Common Law. 

Insufficiency, bulk, dispersedness, and general uncertainty 
of the authorities from which the Law must be gathered. 

1 As to Reports ; 

2^ As to Records : 

JP. As to the Treatises which are commonly deemed more 
or less autlioritative. 

These various authorities are extrenudy numerous, and 
also lie dispersed ; insomuch, that no lawyer has a complete 
collection of reports and treatises. 

Much of the law (*ontained in these reports jind treatises 
has been repealed by statute or ovcuTuled by decisions. Great 
research is therefore recjuisite to distinguish living from dead 
law. 

Hence, uncertainty. 

Generally, there is no mark or test by which authoritative 
decisions and authoritative opinions of text-writers can be 
sufficiently distinguished from the unauthoritative. 

Uncertainty arising from the higher and lower authority 
of the judge or writer ; nature of the report ; circumstances 
under which the treatise was published ; Ac. 

Remarkable, — that, in practice, the decisions of Quarter 
Sessions are not authoritative. 

« ^ame as to Irish decisions. 

Yet, in theory, these decisions (Quarter Sessions and Irish) 
are authority: and, consequently, decisions of the kind, con- 
flicting with decisions resorted to practically, might be hunted 
out and produced. • 

Although the authorities from which the law must be 
gathered, were not bulky, dispersed, insufficient, tpid un- 
certain, still the lavy ifeelf would be obscure and difficult of 
access, by reason of its being latent in judicial decision, [and 
opinions analogous to them], ^ • • 

Difficulty of extracting principles from decided cases: 
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especially where the grounds of decision are not sufficiently 
apparent from Beport and Eecord. 

Owing to this difficulty, principles are applied by judges 
timidly and capriciously. 

It often happens, that a principle is not applied to a case 
clearly within it, because the decided cases establishing the 
principle do not tally with the pending case in immaterial 
facts and circumstances. 

Hence, doubts thrown upon the principles themselves. 

Immaterial facts are not unfreqrently rendered part of the 
ground of decision. Decided cases are not treated as mere 
inddcea to the principles. (Q**.) 

Difference between the construction and application of 
Statute Law, and the extraction and application of rules of 
law latent in judicial decisions. 

Criminal Statutes are construed strictly. Hence the dis- 
crepance between statute and common law is more striking 
in criminal law. 

The shape of a statute differs essentially from that of a 
judiciary rule. 

As a whole, a judicial decision is not a precedent, or has 
not the effect of a law. 

Difference between Interpretation and Induction. 

Judiciary law lies ta concreto. Difficulty of extracting it. 
Nicety and uncertainty of the process. 

The ratio ilecidmdi is often conceived and expressed by 
the judge too narrowly or too broadly. Hence the law, as 
expressed, (for the ratio itself ought to be deemed the law, 
independently of the expression of it,) is often too narrow, 
(immaterial circumstances being expressed as part of the 
reason,) and sometimes too broad. 

Much of present law is founded on antiquated notions : 

E.g. With regard to the subjects of theft. Looking at the 
offence as conceived at present, there is no reason why things 
which are parcel of the soil should not be deemed subjects 
of tlie offence (if capable of a clandestine removal). 

[Marnudago. Prussian Code.] 

The same remark applies to the rule as to domestic ani- 
mals ; to choses in action ; and as to value of subject : 
as to goods of which there is no ajfpa^ent owner or party 
entitled to possession ; and to the absurd reason given for 
absolving the wife frojn criminal liability. 

Obscurity arising from partial adherence to, and partial 
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departure from, these antiquated notions. Hence, Law, not 
a law fonnded on uniform principles, but a patchwork of laws 
formed on inconsistent principles : 

E. g. Common Law rule as to in nciimi only par- 

tially abrogated by st^utes (and decisions). 

Rule about value exchangeable (or intrinsic), still retained 
as to certain animals. Generally overruled, but yet retained 
capriciously in certtiin cases. 

Partial and capricious extension of the definition of Lar- 
ceny to cases of swincllii^ and eiubezzlemeut. Larceny, if 
the thing be let out to hire and stolen by the hirer. Not 
Larceny, if the property, as well as the possession, be parted 
with. 

Partial conversions of taking of things affixed to freehold 
into thefts, by statutes. 

Hence, not only inconsistency and consequent obscurity, 
but needless multiplication of rules. A principle, admitted 
to he irrational, is maintained with exceptions, instead of 
substituting one uniform rule. 

In so far as law is judiciary, this partial abandonment and 
partial retention of antiquated notions is natural, or nearly 
necessary. From the position wherein he is, the judicial 
legislator naturally legislates by analogy to the old law, in so 
far as the preservatioii of the ohl law is consistent with in- 
evitable change. And hence, antiquated principles are per- 
petuated in laws after the grounds for them have ceased. 

Circuitous and obscuring modes by which rules founded 
on antiquated notions have been often abrogated, wholly or 
partially. 

By distinctions founded on immaterial differences : 

E. g. The interval between taking and severance makes 
taking of an immovable, theft. 

Obscurity arising from the frequent extension of definitions 
through fictitious assumptions) to cases which are not pro- 
perly within them, but are oidy related to cases within them 
by close or remote analogies : 

E. g. Swindlings, breaches of trust, and other offences not 
properly thefts, are \)rought within the category of thefts by 
the fiction of a constructive possession. 
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Legislation by Extension of Old Bules to Cases 

NOT within them. 

According to the original and rational notion of theft, a 
taking possession, without the consent of the injured party, 
(from the possession of the injured party,) knowing, etc., and 
with intent to deprive, is of its essence. 

But it is extended to cases in which the injurer obtains 
possession with consent of the injured, but with consent 
obtained by fraud. 

In order to bring this last oflFence (properly swindling, or 
filouterie) within the definition of theft, a possession is feigned 
in the injured party, although lie has parted with it. 

It is also extended to cases in which the injured party has 
given up possession with consent not obtained by fraud. 

Also, to cases of finding and inisapi)ropriatioii. 

Also, to cases of cnib(‘/zleinent, where there is no delivery 
by the injured party. 

Inconsistency, as well as obscurity, arising from the cause 
in question. Since, if the definition ought to be extended by 
reason of some analogies, it ought to be extended by reason 
of others. Insomuch, that any offence of any class might 
be thrust with propriety into any otluT class : since all 
offences are related by analogies more or less remote. 

It ought to be remarked, in justice to the authors of the 
English Law, that this inconvenience is almost inseparable 
from a law formed gradually by Courts of Justice, etc. 

The same obscurity, from the same cause, in the Roman 
Law. [Pandects, Book xlviii. passim.] 

Has not betm avoided by the compilers of the French 
and Prussian CVdi's ; though they, as formers of a system 
created at once, had none of the difficulties with which the 
English Courts of Justice were embarrassed. {(/'^) 

Origin of fictions. Necessity of observing analogy. , 

Definitions and rules (owing to preceding and othercauses) 
are not unfrequently conflicting, or, at least, indeterminate : 

E. g. Stwenil and inconsistent definitions of theft or lar- 
ceny : * 

Uncertainty as to what shall amount to special ownership. 

Uncertainty as to the nature of the intention which is of 
tlie essence of ^tdieft. The word felonious (like unlawful or 
criminal) does not defiiif it, but merely indicates that it is 
of the esieuce of the offence : " 


« See Lecture XXXVIK. ante . 



1079 


Notes on Criminal Law. 

Nature of the criminal intention (or knowledge) which is 
of the essence of theft. 

[Felonious— Animiis furandt. MaHtia.'] 

Materiality or immateriality ot lucri camd 

What motive is a Tkcri ctntm. 

Indifference of motive. Larceny is the taking without 
consent, knowing, etc. And unless this definition be abided 
by, this offence cannot be distinguished from various otlier 
offences : as malicious damage, embezzlement, etc. 

Indifference of motivei shown by rule as to exchange, etc. 

Uncertainty of tliis rule. 

Theft or Larceny is properly an oflence against right 
of possession. If not, an owner could not steal his own 
goods. 

Consequently, any right of possession as against the taker 
ought to suffice ; yet, there are doubts as to whether such 
right of possession resides in certain custodees, etc. [or 
wliether, in the language of the law, they can be deemed 
special owners]. 

No right of i^ossession in owner (as against thief) where 
the goods are hired ; though there is when they are bartered. 

Inconsistency of holding taking goods not to be an 
offence, when' tlie [)urpose is m(*ri*ly to apply tlnnn to some 
temporary use. 

Same confusion of inducement and criminal intention as 
noted above in case of lucri 

Uncertainty of rule as to finding and misapproin’iation. 

Inconsistency of holding bailee generally not answerable 
criminally, and yet custodee answerable; and of holding 
bailee answerable where bailment is determined. 

Principles obscured by being often couched in Latin terms 
not generally understood and not unfrequently mi8a})plied ; 
E.g. Lucri causa. Larran/, instead of the familiar and more 
f>r«cise theft. 

Larceny, or latrocinlam, not theft. 

Inconveniences of the Present Statute Law. 

The Statute Law is not of itself a substantive and intelli- 
gible whole, but a mass of partial ^supplements, and partial 
correctives, made, rc nntdy to the Common Law. (The 
latter, the nucleus^ 

** In Scotland the style of Indictment as *tlif property, or in ile lawful 
for Theft explicitly describes* the goods of C. t). — H. C. 



Notes on Criminal Law. 


io8a 


Hence, often inconsistent. It lies dispersedly through 
many statutes and decisions upon them. 

Hence, bulk, inaccessibility, etc. 

And, generally, it is productive of most of the inconveni- 
ences before pointed out in the Common Law. 

Wherever the hasis or nucleus of statute law is a judiciary 
law, the former is irregular, fragmentitious, etc. 

Inconveniences from the Existence op Two distinct 
Bodies op Law; one Common and the other Statute. 

As the Law actually stands, the law relating to any given 
offence commonly or frequently lies through many dispersed 
statutes and many dispersed reports or treatises. 

Supposing that the Common and Statute Law were each 
systematised separately, the law relating to any given offence 
would often lie in two bodies of law ; instead of lying in one 
depart n*ent of one body of law. 

By the incorporation of the two statutes, great benefit 
will result, for the following reasons 

The present statute law consists partly of definitions of 
offences, with their punishments : and partly of the punish- 
ments of offences, leaving the definition of them to the com- 
mon law : and it were exiiedient either that it should not be 
necessary to look after the definition of an offence in one 
statute, and its punishment in another ; or that this should 
prevail in every case, and not in one only. The like obser- 
vations apply to process. 

The two statutes when separate must be often obscure and 
prolix, where the union of the two would tend to brevity and 
intelligibility. 

The advantage would be gained of treating the generalia 
{pi law or procedure) apart from those portions of the special 
part to which they are applicable indifferently : E. g. Misap- 
prehension of right ; accident ; mistake ; felonious intent ; 
principals and accessories. 

Many of these generalia (in existing treatises) are either 
omitted, or are stated under some head devoted to some 
particular class of offences (thus wearing the appearance of 
particular provisions). E. g. Malice, Negligence. 

The 'advantages which would ensuedrom such an arrange- 
ment cannot be shewn fully without a scheme. Such scheme, 
pursued mcnsiderably into detail and backed by reasons, 
ought to precede dhe process of consolidating and combining. 
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• 

As remarked above. Codification, and Innovation on sub- 
stance or effect, are distinct. The codification here recom- 
mended would not necessarily touch substance or effect; 
but would be no more (necessarily) than a re-expression of 
definitions, and an arrangement of ofienees under apt kinds 
and sorts, etc. But though the refount of form, now re- 
commended, would not touch necessarily the substance or 
effect, still it might not perhaps be possible to render it 
altogether so good as desirable without small changes in 
substance. E. g. Reduction of rule in larceny as to right of 
possession. 

Advantages op combining Common and Statute Law 
INTO ONE Statute or Code. 

* 

One source substituted for two. 

Rules stated once for all, instead of being stated partly in 
one statute and partly in another. 

Hence, more compendious. 

If common law were reduced into one statute, and statute 
law consolidated in another, they might often conflict. If 
combined, no such conflict. 

If common and statute law were to be united into one 
statute, a refount of the present form of the law would be 
expedient. 

Necessity of considering every part in ndation to the rest, 
and not as detached. 

Also, of defining broad principles, subordinating narrow 
principles under them, and elucidating by examples. The 
actual law is a rich mine of such examples ; and indeed, 
generally, is more objectionable in respect of its form than 
in respect of its substance and effect. 

If the two statutes were incorporated, or even if they were 
kept separate, it would be expedient to diminish their size, 
at the same time to render their contents more acces- 
sible, by reducing under one head, such matters as are con- 
stantly recurring and are separated under different heads. 

E. g. Principal acid accessory : attempts to commit of- 
fences, etc. etc. 

If the two statutes were incorporated, or even if they were 
kept distinct, it wouldj be necessary to settle with great at- 
tention the arrangefnent according to which existing statutes 
and existing common law upon particular subjects should be 
put together. , 
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E. g. Whether, in the general statute of statute law, lar- 
ceny should come next to forgery, or not ? Whether jury 
process and bail should be near each other? What the 
statute should begin with, what end with ? 

Inoonveniekces op the Present Law, in respect to the 
Administration op Justice. 

In respect to the administration of justice by the judges 
on circuits, etc. 

Owing to causes mentioned in gyeceding paragraphs, rules 
and principles are applied timidly and capriciously. 

In fact, judges, as well as advocates, are guided by modern 
and unauthoritative treatises. 

Opinions of judges on doubtful points gotten slowly. 

In respect to the Administration op Justice by Justices 
OP the Peace. 

As they are not generally professional lawyers, they need 
compendious and perspicuous rules. [Importance of pro- 
ceedings prior to commitment.] 

They are necessarily incompetent to the delicate task of 
extracting principles from decided cases. 

Difficulties which they experience from the multitude and 
dispersedness of statutory provisions ; from the language and 
form of statutes ; from the obscurity of rules of construc- 
tion, etc. 

Though they were competent to the administration of the 
law, tliey have not access to the host of statutes and autho- 
nties through which it lies. 

In fact, therefore, they are guided by modern and unau- 
thoritative treatises. 

Vast extent of their jurisdiction. 

Tendency of ihe present age to administration of justice 
by local or district courts. ** * 

Impossible that the administration of justice by such 
courts should be passable, unless the law be rendered more 
compendious and clear than it is at present. 

Inconveniences of the Present Law, in respect to 
, Legislation. 

Owing to the bulk and dispersedness of statutes and 
authoritiifs^ innovations ‘‘on existing law are seldom guided 
at present by an ^adecfuate consideration of the entire legal 
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system. Hence, for the sake of obviating some particular 
evil, greater evil is often done. 

For the same reason, there is much needless legislation. 
For it often happens that the object of the change is suJK- 
ciently accomplished by actual law unknown to the legis- 
lature : or might be accomplished sufficiently by some slight 
alteration of the actual law. 

Inconveniences of the Present Law, in respect, ge- 
nerally, TO THE Community who are bound by it. 

If the foregoing difficulties are experienced by the Courts 
and Legislature, </ forfion\ by the community at large. 

In fact, not one in a thousand knows the laws which bind 
him. 

If such are the difficulties in the way of lawyers, etc., the 
same are insurmountable to private persons. 

Accordingly, scarce any but professional lawyers have any 
knowledge of the criminal law, although of necessity they 
must be bound by it. 

Practicability of reducing Common Law into Statute 
Law, and of consolidating Statute Law. 

If it be possible to extract in-iuciples //re re natdy it is 
possible to extract them once for all, and to put them in the 
form of rules. 

The difficulty of the process is not disputed. 

The practicability of consolidating statute law is admitted 
in practice. Indeed, it is little more than an affair of 
arrangement. 

Advantages that would follow such Reduction and 
Consolidation. 

' Advantage of having the law relating to any given offence 
collected under one or two heads, from numerous sources, 
through which it now lies dispersed ; 

Of having it in a cheap (as well as a compendious) 
volume. 

Of separating living from dead law. 

Indeed, a mere republication of actual sources (assigning 
respective weights) marking the law abolished, would be (jf 
itself no inconsiderable good. 

No desire to exaggerate the extent co which Law may be 
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made generallj intelligible. But criminal law, for the most 
part, might be made intelligible to any man of average capa- 
city. And this is the most important advantage. 

It does not enter, generally, into the detail of rights : 

(E. g. Larceny ; which is properly an offence against the 
right of possession.) 

Possibility of defining in criminal law the rights and 
duties of which crimes are violations, in so far as criminal 
law is concerned with them, without going into any such 
detail : 

E. g. Without going into any detail of rights of pro- . 
perty, an adequate definition of the right of possession as 
affected by theft, (which is properly an offence against the 
right of possession,) malicious mischief, etc., might perhaps 
be given. 

Advantages of its being made perfectly intelligible to 
lawyers, which it might be. 

Av. being more accessible, it would be more obvious to the 
legislature ; and therefore much crude and inconsistent legis- 
lation would be avoided. 

Advantages that have arisen from Peel’s Consolidations, 
Such Eeduotion and Consolidation would, at least, 

BE HAEMLESS. 

Doubts would arise on application of law thus reduced 
and consolidated ; But probably fewer than on application of 
the present law. 

Pre-existing law would furnish ample means of construc- 
tion, and interpretative decisions might, from time to time, 
be incorporated with text. 

[Rules of construction to be framed, and to be considered 
as peculiarly applicable to the Criminal Code.] 

By submitting the statute or statutes to the public or the 
profession before they were passed into a law, many of "the 
causes of doubts might be obviated. 

Such reduction, etc., would not amount to a change in 
the substance and effect of the existing Hw, but would simply 
be a re-statement of the existing law, in an orderly, com- 
pendious and accessible volume ; with the determination of 
points dbnfessedly uncertain. 

It would not, necessarily, have any recroactive effect. 

In fqpf^ it would be a substitution of an authoritative 
body of law, for .the unauthoritative (and often defective) 
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treatises, which (as we have already remarked) are practically 
the guides of the tribunals in the great majority of their 
decisions. 

Imperfections of these. 

Though never so perfect, they are unauthoritative. 
Expediency of Codificati<'D admitted practically by such 
treatises, etc. 
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FRAGMENTS OF A SCHEME OF A CRIMINAL 
CODE. 


The Criminal [or Penal] The Code [or Law] of Cri- 
Code [or the law of Crimes minal Process [or Procedure] 
and punishments]. and Preventive Police. 

_J| 

I .1 

General Part [or Part I.] : Particular (or Special) Part, 

Comprising the matters or Part II. 

(definitions, distinctions, Particularising (or speci- 

rules. principles, etc.) which lying) the various crimes 
apply universally or gene- embraced by the intended 
rally : i.e. which have no Code ; and assigning respec- 
exclusive or special regard tively to those various crimes, 
to crimes of a given class, their respective punishments 
but regard indifferently all and other penal conse- 
or the generality of the quences. 
crimes embraced by the in- 
tended Code [or, particular- 
ised (or specified) in the Par- 
ticular (or Special) part]. 

[Each part to be divided into Chapters, Sections, Subsec- 
tions, etc. ; or into Books, Chapters, Sections, Subsections, 
etc.] 

Note, 

‘Punishment’ (and ‘penal’) are broader expressions than ‘crime’ 
(and ‘ criminal ’). Punishment {or j)wna) is necessarily annexed to 
an injury considered as a crime or public wrong: i.e. as the pos- 
sible ground of a criminal or public action; and the infliction of 
punishment is necessanly the scope or object of every such action 
or pursuit. 

But punishment, moreover, is sometimes annexed to an injury 
considered as a civil or private wrong: i.e. as the possible ground 
of a civil or private action. And the infliction of punishment is 
sometimes the scope or object of such an action or pursuit. Conse- 
quently, the nature of ‘ jrime’ (and ‘criminal’) cannot be deter, 
mined Sufficiently by .merely determining the nature .of* nunish- 
ment’ (and ‘penal’). 
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GENERAL PARX OF THE CRIMINAL CODE. 
CHAPTER I. 

The definition of a crime ; with distinctions (or divisions) 
of Crimes into certain of their principal classes. 

chIpter II. 

Of the territory embraced by the intended Code ; and of 
the persons amenable to, and the crimes cognisable by, the 
Criminal Tribunals having jurisdiction therein. 

Reference to the subsequent Chapter, on Punishments; 
and to those parts of the Code of Procedure which deter- 
mine the respective jurisdictions of the several Criminal 
Tribunals. 

[This distinction or division can hardly serve as a basis for the 
Arrangement of Crimes.] 

CHAPTER III. 

Of such essentials of a crime (or of such conditions neces- 
sary to render an act or omission a crime) as may be treated 
of generally : i.e. without restriction to a crime of a given or 
specified class. 

Here, particularly, of those universal essentials which are 
styled emphatically ‘ the grounds of imputation.’ 

CHAPTER IV. 

Of consummate crimes and criminal attempts. 

CHAPTER V. 

Of principals and accessories. 

CHAPTER VI. 

Of punishments (including the penal consequences which 
are not punishments nominally, but which are nunishments 
in effect). 
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THE GENERAL PART OP THE CRIMINAL CODE. 
CHAPTER L 

Containing the definition of a Crime ; with distinctions (or 
divisions) of Crimes into certain of their principal classes. 


1. The definition of a Crime, <[or, Crimes distinguished 
from Civil Injuries;] [or, Public Injuries (or Wrongs) dis- 
tinguished from Private.] 

The definition of a Crime implies the definition of Punish- 
ment, and also the distinction between Civil and Criminal 
Actions. But the complete statement of this distinction, and 
of its numerous and intricate consequences, belongs to the 
Code of Criminal Process. 

2. Of such distinctions (or divisions) of crimes as are 
founded on differences between their respective punishments ; 
[between the criminal tribunals to which they are respec- 
tively attributed ; and between the criminal processes by 
which they are respectively pursuable.] 

Note. 

The distinction between Crimes in respect of tribunals and pro- 
cesses, supposes a reference to the Code of Criminal Process : in 
which the competence of the various tribunals must of course be 
determined ; and in which the regular process, with the processes 
deviating from the regular, are particularised or detailed. 

The distinction between Felonies and jMisdeinesnors supposes a 
reference to the Chapter (contained in a subsequent portion of the 
General Part of the Criminal Code) on Punishments and other 
Penal Consequences. 

Quflpre. The use of retaining the distinction between Felonies 
and Misdemeanors ? It is founded on differences between their re- 
spective punishments and other penal consequences. And to every 
crime particularised in the Particular Part of the Criminal Code, 
its punishment (and other penal consequence) will of course be 
assigned. 

The clistinction in the French Penal Code between Crimes, Delicts, 
and Contraventions, is perhaps of some use." For offences of those 
differenf^ passes are attributed systematically and exch^sively to 
differently constituted tx'ibunals : They also are pursuable respec- 
tively by different processes. 
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Method of Arrangement in 


Crimes attribated to tba 
Courts of Assize, and pur- 
suable by a process which 
is more solemn (and re- 
gular): 

Called, emphatically, 
Cnnus. 


the French Penal Code. 

Crimes attributed to the 
Tribunals of Police, and 
pursuable by processes 
which are more summary 
(and irregular). 


Pursuable before the Tri- 
bunals of Correctional Po- 
lice. 

I 

Calleil Delicts. 


Pursuable before the Tri- 
bunals of Shn}de Police 
(or Tribunals of Police). 

I 

Called Contraven lions, or 


Crimes of Simjde Police. 

[The 1st and 2d Books, with the ‘ Preliminary Di8j)osition8,’ con- 
stitute the (hneral Part : The M and 4th books, the Particular 
Part.^ 


Crimes 

attributed (generally*) to the 
ordinary (or regular) tribu- 
nals,*"^ and pursuable (gene- 
rally**) by the ordinary or 
regular process."* 


ClUMEH 

attributed to exti’a ordinary 
(or exceptional) tribunals, 
and pursuable by extraor- 
dinary (or exceptional) pro- 
cesses. 


Felonies. Misdemeanors. 

Distinguished by diflPerences 
between the punishments 
^aud the other penal conse- 
quences) which are respec- 
tively annexed to them. 

[* Not universally :• For trea- 
son by a peer (for example) is 
cognisable by the House of 
Lords, although it is a felony.] 
[Q*". Whether thtf ifouse of 
Lords can now be deemed an 
ordinary criminal tribunal ?] 


Crimes pursuable summarily 
before Justices of the Peace, 
or before Commissioners of 
the Excise. Crimes pursu- 
able before the Ecclesiastical 
Courts. Crimes by military 
persons considered as such, 
and punishable before Courts 
Martial, etc. etc. 

Whether the term 
miadememor is applicable to 
any of the crimes here con- 
templated ? And whether 
there Jbe any disftrfction be- 


* Note8*2, 3, 4^011 following page? 
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^ E.g. The King’s Bench; tbe 
temporary tribunals formed by 
the ordinary commissions, etc. 
etc. 

* Kot universally ; though cog- 
nisable by the regular tribunals. 
E.g. Peculiarities of process in 
case of treason. 

* Indictment.] 


tween such crimes, or any of 
them, analogous to the dis- 
tinction between Felonies and 
Misdemesnors ? 

The simple ^ police crimes ’ 
of the French Penal Code 
comprise only a part of the 
crimes here contemplated.] 


Note.!, 

Q*. The extent of the intended Code in respect of the Classes of 
Crimes which it is meant to embrace. 

Is it to embrace aU crimes (crimes pursuable before the extra- 
ordinary, as well as before the ordinary tribunals) ? Or are any, and 
which, of the crimes pursuable before the extraordinary tribunals, 
to be excluded from it ? Difficulty of such an exclusion, in respect 
of such of the excluded crimes as owe their creation to unwritten 
law. See the last article of the French Penal Code, which shews 
that the code extends only to a part of the field embraced by the 
Criminal Law obtaining in France. 


3. Distinction (or division) of crimes into Public Crimes 
and Private Crimes [or Private Crimes and Public Crimes]. 

[The arrangement of the Varticidar Part of the Criminal Code is 
founded on the distinction between Private and Public Crimes. 
But perhaps the nature of the distinction ought to be stated or 
indicatc‘d at the outset of the General Part.] 


4. Distinction (or division) of crimes into crimes by corn^ 
mission and crimes by omission [or, positive crimes and negative 
crimes ; — ‘ crimes faciendo ’ and ‘ crimes 7ion faciendo^'\. 

Distinction of crimes by omission into crimes by omission 
OA^companisd with criminal knowledgey and crimes by omission 
from negligence {or criminal inattention), [Refer to Chapter 
III.] 

[Crimes by omission accompanied with criminal knowledge 
might be styled commodiously criminal forbearance ; crimes 
by omission from negligence, criminal omissions or omissions 
(simply). — But established language would hardly admit of 
this.] “ 

Note. 

Crimii^aV knowledge and negligence are often styled emphatically 
* the grounds of imputation ; ’ inasmuch as the one or the other of 
them is of the essence (or coryrw) of every delict (or crime). 
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Properly, however, eeery essential of a given crime (or every con- 
stitnent of its essence or corpus) is one of the grounds or reasons 
for imputing the &ot to the party. (See Table 11. post.) 


CHAPTER n. 

Of the Territory which the intended Code is meant to em- 
brace ; and of the persons amenable to, and tlie crimes cog- 
nisable by, the Criminal Tribunals or Courts having juris- 
diction therein. • 


1. Q". The extent of the intended Code in respect of terri- 
tory. 

Is it to extend to aV those parts of the United Kingdom 
and its Dependencies in which the Criminal Law of England 
now obtains? 

If any of those parts are not to be embraced by it, how is 
their exclusion to be marked ? 

In respect to any of those parts embraced by it, in which 
anomalies or singularities now obtain, — how are such ano- 
malies to be treated ? Is the Code to supersede them ? and, if 
so, how is the abrogation of them to be accomplished ? If the 
Code is not to supersede them, are they also to be codified or 
systematised ? (Provincial Law, derogating from the General 
or Common Law, has been codified or systematised in Prussia 
with respect to one of the Provinces.) 


2. Persons amenable to the Criminal Tribunals haying 
jurisdiction within the intended territory. 

A statement of the general rule, or general principle. 
Exceptions from the general rule : e. g. the King, corporate 
bodjes in their corporate capacity. Ambassadors from foreign 
States, etc., etc. 


3. Crimes cognisable by such tribunals. 

A statement of thft general rule or principle. 

Exceptions from the general role : 

E. g. Crimes committed by British^subjects in foreign parts. 
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CHAPTER m. 

Of such essentials of a crime [or, of such conditions neces- 
sary to render an act or omission a crime] as may be treated 
of generally : i. e. without restriction to a crime of a given 
or specified class. Here, particularly, of those universal 
essentials which are styled emphatically Hhe grounds of 
imputation.’ 

Principle 1. An act or omission is not a crime, (or is not 
imputable to the party,) unless the party knew, or, with due 
attention, might have known, tha^c, under the circumstances 
of the fact, it was a crime ; [or, an act or omission is not a 
crime, (or is not imputable to the party,) unless the party 
subsumed the fact, 'or, with due attention, might have sub- 
sumed the fact, under the law.] 

Every crime, therefore, supposes, on the part of the criminal, 
criminal knovdedge [criminal consciousness] or negligence 
[criminal inattention, criminal inadvertence]. — Vel scienter^ 
vel negligenter. 

Note. 

Scheme of the Roman law-langaage in regard to the grounds of 
imputation : i.e. Criminal knowledge and Negligence. 

Dolus or dolus malus^ when used as the name of a genus^ is equi- 
valent to malice or criminal design. When used as the name of a 
species, it is restricted to criminal design consummated or attempted 
by fraud ; dolus with simulaUo. 

Culpa (which generally, though not always, is opposed to dolus) 
has three significations. 1°. Taken with its large signification, culpa 
is equivalent to the English guilt. 2°. Taken with its narrower 
signification, it denotes generally the ground of imputation : i.e. 
criminal knowledge or negligence. It therefore includes dolus. 3°. 
Taken with its naiTowest signification, it denotes criminal knowledge 
short of criminal design, or negligence. It therefore excludes, and is 
opposed to, dolus. 

The Roman law-language in regard to the grounds of imputation, 
may therefore be presented thus : 

Dolus, or dolus malus, as signify- Culpa, as opposed to dolus in its 
ing generically criminal design, generic signification. 

1 

I -- j 

Criminal knowledge short Negligence in any of its 
of criminal design. modes. 

I .. 

Criminal^ knowledge or Negligence or 'Sriminal 

consciousness. ** inattention. 

(See Lect. 5CS., Vol. II., qmd Tables I. and II. post.) 
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IncoiiTemeiiceg of ‘ malice * as a name for criminal design. 

1 . It having been assumed inconsiderately that malice or criminal 
design is of the essence of every crime, the term is extended abusively 
to negligence (or criminal inattention), and to criminal knowledge 
short of criminal design. • E.g. Murder is styled malicious, or the 
law (it is said) implies it to be malicious, although, in truth, it 
proceeded from negligence : i.o. from negligence, evincing, on the 
part of the criminal, extraordinary inhumanity. Case of master 
killing apprentice, without designing his death, by a cruel excess of 
punishment. 

2 . Malice as signifying c®minal design, (and as used with its 
technical and proper import,) is often confounded with malice as 
denoting malevolence ; insonnicli that malevolence (though the 
motive or inducement of the j)arty is foreign^ to the question of his 
guilt or innocence) is supposed to be essential to the crime. E.g. 
The law (it is said) implies malice, wherever the fact was premedi- 
tated ; although the crime is complete by virtue of the criminal 
design, and any implication is superfluous. (Bellingham’s argument.) 

Similar ambiguity, and consequent confusion, in regard to dolus. 

3 . Though ‘ malice ’ denotes properly criminal design or intent, it 
sometimes signifies criminal knowledge short of criminal design. It 
seems, at least, that ‘ maliciously ’ is sometimes equivalent to 
^scienter.’* (<SV(/ </"'’.) 


[(a) Criminal knowledge [or consciousness] . 


Criminal [unlawful, or evil] 
design [intent, or purpose]. 

[Equivalent to the malice of 
the English Law; to the dolne 
or doliis Vidius (used generically) 
of the Roman ; and also to the 
malum propositwm, the malum 
^TisUium, and the voluntas no- 
cendi of the Roman.] 

Where the production of the 
mischievous consequence which 
the law seeks to prevent, is an 
end (or object), ultimate or me- 
diate, of the criminal ; and where, 
therefore, the criminal wishes (or 
wills) the production of jt : E.g. 
Murder, or arson, out of male- 
volence ; murdering to rob ; theft. 
In each of these cases, the pro- 
duction of the mischievous con-® 


Criminal knowledge short of 
criminal design. 

[Scientia^ but without the 
^voluntas nocendiJ Not dolus^ 
although it is 11 rope dolum.'] 


Where the production of the 
mischievous consequence which 
the law seeks to prevent, is not 
an end, ultimate or mediate, of 
the criminal ; but where he 
kmyy^s that such mischievous con- 
sequence (though he'does not 
wish^the production of it) will 
follow, necessarily ^r probably, 
his aCt or omission. E. g. 
Ar.son of a ^10 use adjoining his 
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sequence is tihe very end of the 
criminal, or, at least, is a mean 
to its attainment. 

[Where an act or omission is 
of itself a crime, (or is a crime 
without respect to a conse- 
quence,) such act or omission 
(supposing that the omission is 
accompanied with criminal know- 
ledge) imports necessarily a cri- 
minal design.] 


own, through his setting fire to 
his own, with intent to defraud 
his insurers. The destruction of 
his neighbour’s house will not 
subserve his end ; but he knows 
that the destruction of his neigh- 
bour’s house will follow, neces- 
sarily or probably, the firing of 
his own. 


[(6) Negligence [o^;, criminal inattention or inadvertence]. 


egligence Negligence 

non fac^'sndo, in faciendo. 


Negligence Imprudence : which, 

or when it is gross, is 

Heedlossness. styled Temerity or 

Rashness. 

(See Table II. and Lecture XX. ante.') 

Negligence, or criminal inattention, may be divided into 
proximate and remote ; proximo te, where it accompanies (oris 
the immediate cause of) the criminal omission or act ; remote^ 
where it has caused an inability, on the part of the criminal, 
to do or forbear as he ought. 

Amount (or measure) of the attention which the criminal 
law exacts ; with the various degrees of negligence (or cri- 
minal inattention). Chilpa latOy etc. Impossible to fix a 
measure, or to distinguish degrees, by rules binding the tri- 
bunals : but principles (with examples), serving as guides to 
their discretion, may be stated or indicated in the law. 

(c) Of the cases in which a party committing or attempting 
a crime, produces casually or negligently an extrinsic mis- 
chief. Peculiarity (and seeming unreasonableness) of the 
English Criminal Law in respect of extrinsic mischief pro- 
duced casnally. 

OulpOi^dolo determinaiu. But, properly, the original crime 
or attempt is one crime, and the extrinsic mischief proceed- 
ing from the negligence of the party is another and distinct 
crime. ' 

(d) Justifications deducible from principle 1, viz. 
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Ignorance (inclading mistake) in regard to matter oi 
fact, 

[Ignorance of law is neither a justification nor an excuse, 
as considered substantively or per se ; although it is implied 
by some of the justifications and excuses which are adverted 
to hereafter. Why a knowledge of the law, on the part of 
the accused, is and must be presumed juris ei de jure. Inas- 
much as the presumption in question often conflicts with the 
fact, and the accused might be ignorant of the law without 
a default of his own, the presumption is seemingly unreason- 
able, and demands a short explanation.^®] 

Infancy : When a justification. ^ When, and in what de- 
gree, an excuse. • 

Insanity : (in its various modes bf idiocy, imbecility, lunacy, 
partial madness, &c.) 

[Drunkenness : Never a justification. When, and in 
what degree, an excuse. — Ground for imputing tl^e fact to 
the drunken party, where the drunkenness was not resorted 
to as a mean of accomplishing or concealing a criminal 
design.] 

Principle 2. An act or omission is not a crime, if it be 
purely involuntary ; i. e. if the not doing the act**^® done, or 
the doing the act omitted, did not depend anywise on the 
wishes (or will) of the party. 

Justifications deducible from principle 2, viz. ; 

Misfortune. [Mishap, chance, accident, casusy damnum 
fatale, etc.] 

Compulsion or restraint merely physical : i. e. not applied 
to the wishes (or will) of the party. 

Principle 3. Generally, an act or omission is not a crime, 
or more or less excusable^ if it proceeded from an instant 
and well-grounded fear stronger than the fear naturally in- 
spired by the law. 

(a) Statement and explanation of principle 3. 

(h) Justifications deducible from principle 3. 

Fear of harm not impending from the will of man. 

Fear of (unlawful) harm impending from the will of man. 
E. g. Joining a foreign enemy through fear of instaiffc death. 
Wife joining in a crime in consequence of threats from hus- 

• • • . 

• See Lecture XXV. ante. ^ passive, it cai^ot be said, with perfect 

** Inasmxich as the party is* mentally propriety, that he acts. 
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band. [The English Criminal Law in respect of coercion of 
wife by husband, is seemingly fall of inconsistencies.] 

— Principles 1, 2, and 3, are all of them deducible from the 
following simple truth. Owing to the plight in which the party 
was, fear of the punishment could not have acted upon him ; or, if 
fear of the punishment could have acted upon him, it could not, or 
probably would not, have deterred him from the act or omission. 
Consequently, the infliction of the punishment on the party could 
not operate as an example, or could not produce the effect of deterring 
others from crime. ^ 

Principle 4. An act or omission pursuant to a legal duty 
is not a crime : 

E. g. Arrest of a criminal. Execution of a judgment. 

Principle e'S. An act or omission pursuant to a legal right, 
or to a iiermissioti or licence granted or authorized by the 
law, is not a crime. 

(a) Of self-defence, with its various grounds and limits. 

Also, generally, of self-assistance (or of righting one’s self 
without a resort to justice). {Sed 

{b) Of the cases in which the fact concurs with the wishes 
of the party who is immediately its object. 

Where the party acting or omitting is also the immediate 
object of the act or omission : E, g. Suicide. 

Where the party acting or omitting is not the immediate 
object of the act or omission. ‘ Volenti non Jit injuria.^ 
When the maxim holds. When it does not. 

(c) Of the cases in which the party who is the immediate 
object of the act or omission is ‘ out of the protection of the 
law.’ 

Whether there be any such case according to the 
criminal law now in force 9 

Principle 6. An overt act (or such an act, other than a 
confession of the party, as indicates his criminal knowledge) 
is of the essence of a crime by commission ; also of a crime 
by omission accompanied with criminal knowledge. 

[An overt act is an act indicating criminal knotvledgey and 
is not ^ny act indicating a foregone crime. Consequentiy, it 
is not of the essence of a crime by omission, where the omis- 
sion is the effect of negligence. But such a crime by emission 
may be indicated by an overt act as meaning a»iy act indi- 
cating a foregorie crime,] 
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Why criminal knowledge without an overt act (or merely 
disclosed by the confession of the party) is not imputable. 

'Note , — Perhaps the term ‘ avert act ’ is restricted to such an act as 
indicates a criminal design ; or even to such an act as accomplishes 
or subserves the design. 

Unless the act were a mean to the accomplishment of a criminal 
design (or were an effect or consequence of a foregone criminal de- 
sign) it hardly could shew the existence of the requisite ground of 
imputation : viz. the criminal knowledge of the party, (Sed 
For a design may be merely criminal in respect to a probable conse- 
quence 7inf hif the 'party. And, in this case, an act indicating 

his knowledge of tlu* probable mischievous consequence is not of 
necessity an act accomplishing or subserving the design. 

It would seem that the overt act which is Requisite in the case of 
an attempt, is necessarily jui act consequent on a criminal design, or 
serv’ing as a mean or step to the accomplishment of a criminal 
design. (Sed q^.) 

It is held by the Court of Cassation, in cases of an attempt, 
that ‘ overt or exterior act ’ and ‘ commencement of execution ’ 
are equivalent expressions. — (See Feuerbach and other Oermfin 
Criminalists.) 


CHAPTER IV. 

Of consummate Crimes, and of Crimes consisting in 
attempts to commit crimes [or, criminal attempts]. 

1. Generali}’, an attempt to commit a crime is of itself a 
crime. (Exceptions from the rule.) 

2. Essentials of a criminal attempt. 

No criminal attempt without criminal knowledge. 

[Or, No criminal attempt without a criminal design : i. e. 
unlbss the consummation of a crime be the end or object of 
the party, or be a mean or step towards his end or object. 
(Sed q^.) For though a design be innocent independently of 
a probable mischief 'wished hy the party, his attempt may 
perhaps be criminal if he be conscious of the danger.] 

No criminal attempt without an overt act : i. e. an act 
(other than a confession) indicating criminal knowl^lge. 

[Or, No criminal rfttempt without an overt act : i. e. an 
act which is the natural effect of a foregone criminal design, 
or which serves as a mean or step to ihe accomjdishment of 
a criminal design. {Sed <7’“.) ] * 
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8. Grounds for ptmisUng a criminal attempt less severely 
than the corresponding consnmmate crime. 

[In some oases, the consummation of the crime is not more mis- 
chievous than the attempt to commit it. E. g. Theft consammated 
bj the merest amotion of the subject from* the place which it occu- 
pied, is not a whit more mischievous than an abortive attempt to 
amove it.] 

Expediency of leaving to the party a locus pasmtent^, 
wherever the consummation of the crime would be more mis- 
chievous than the attempt, etc. etc. 

[Departures from this principle in the English Criminal 
law. They are not only inexpedient, but are out of analogy 
or harmony with the body of the system. Coventry Act, 
Lord Ellenborough’s Act, etc. — Absurdity of the Roman and 
French Law in this respect.] 

4. Distinction between a remote or merely incipient attempt 
[i.e. where the acts of the party would not naturally con- 
summate the crime] and a proximate or perfect attempt [i.e. 
where the acts of the party would naturally consummate the 
crime, but the consummation is prevented by the interven- 
tion of an extrinsic cause.] 

Note , — Case of an omimm not followed by the probable mischief 
which renders it criminal ; but where the omitting party intended 
the miscjhief, or, at least, was conscious of the danger. 

Cannot be called an attempt : for an attempt imports an act 
■|)ursuant to a criminal design, or, at least, indicating criminal 
knowledge. 

la there any case (in the English Criminal Law) in which a party 
so omitting would be held liable «« for am attempt ? 

\^Noie, — Would it be expedient to di*fine generally Corpus delicti : 
i. e. the sura (or aggregate) of tlu^ properties (or characters) which 
oonstitute the essence (or didinilion) ^f a a given class? 

If BO, the geneml detiiiition and ex}>laiiatioii would he pla(‘ed appo- 
sitely in Chapter III. For the expression ‘ corpus delicti' an equiva- 
lent English expression fsueh, for example, as ‘ esseuce if the crime*) 
might easily be devised.] (See Table 11, post.) 

6. Distinction between criminal attempts in respect of 
differences between the causes which prevent their consum- 
mation. 

Where the consummation is prevented by the penitence of 
the party. 

Where the consummation is prevented, not by the peni- 
tence of the party, but" by the intervention of an extrinsic 
cause.^' 


•* R, V. Taylor 1 F. and F. 6. 
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6, Incitements to crime. [8ed q^. Would perhaps be 
placed more .appositely in the Chapter on PrincipalB and 
Accessories.] 


CHAPTER V. 

Of Principals and Accessories. 

Can a so-called ^ accessory after the fact * be deemed 
an accessory : i. e. a person who aided the given crime, and 
who therefore must have iJben party to it before its conclu- 
sion ? Ought not the offence of tly3 so-called Accessory to 
be placed in a Chapter of the Department relating to Public 
Crimes ?] 


CHAPTER VI. 

Of Punishments (including those consequences of crimes 
which are not punishments nominally, but w'hich are punish- 
ments in effect). 


1. Enumeration and description of the punishments (and 
other penal consequences) which are annexed to Crimes 
by the English Criminal Law : (or by the portion of the 
English Criminal Law which is embraced by the intended 
Code.) 

E. g. Death*. 

Transportation. 

Imprisonment. 

Pine, etc. 

General Forfeiture. 

Corruption of blood (with Q”'. As to the expediency 
]Bscheat). of these sweeping and indis- 

Incapacity to give testi- criminating punishments, 
mony, etc. 

2. Rules (or Instructions) for the application of Punish- 
ments. 

(a) Where the nature of the punishment is not determined 
by the Law ; or where the degree of the punishment is in- 
determinate altogethen; or where the degree of the punish- 
ment, though not indeterminate altogether, is determined 
imperfectly or proximately by the assignment of ar naximum 
and minimum. 
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Specimens of the Tarions considerations which are grounds 
for the Buies or Instructions, viz. 

Magnitude of the mischief which the crime has a tendency 
to produce. 

Difficulty or ease with which it maj usually be committed. 

Consummation or Attempt ; If attempt, nature of the 
cause which rendered it abortive. 

Criminal Knowledge or Negligence ; If negligence, the 
degree of it. 

Motive or inducement to the crime; which, though it 
commonly is foreign to the quesfeon of guilt or innocence, 
is often a good reason^ for aggravating or mitigating the 
punishment. 

Disposition of the criminal, as evinced by the fact in 
question, or by extrinsic testimony to his general character, 
etc. etc. 

(b) In the case of a repetition of the crime. 

(c) In tlie case of concurrent crimes (or, rather, concur- 
rent convictions). 

8. Extinction of liability to punishment (or to a criminal 
action or pursuit). 

By sufferance of the punishment. 

By Death. 

By Prescription, or limitation of time. 

By Pardon, etc. etc. 



TlWi rAKTICULAK PART OF THE CRIMINAL CODE. ( 1 .) 

Private Crimea ; Public Crimes. 


IIOI 


^ s 

S 

s 

U c o *5 «« 

rt o t- a> 

iP i fl 

— Co .2 

m E ^ g 

c *-■*-* c S 

® tft ^ H 

.2 1 ^. fc- g --S 

o ca O' 

.c3 cs oc ? 


i:‘-S 

I « o f f ■-.- 

“V 5 r -*-> C — 4 > 

2 ^ g g X ^ 
O 5 a 


S 


hc'g'^ 
e & cu 
•Sea 

3 i 

-§ -•! 


ct w -r 

•2 *'§ I 

-♦-< ea •• 

ti. E - 


4 c -7 

ofi I 


c« I? X' 

s 


.ps I 

•'• S ° 

^ 00 ^ 

= Ss 

ce *5 g "S 

o ® 2 S * 

c -s 

*a a ^ ^ ® 

p- 2 ja „ .2 

C '-t. P w 
^ p^. § 2 
•20 =-‘| £ 
^ I w I § 

j ..^- ® o O' 

il'-i i- 


is ? 

O ^ rr; 5 


; -ja w 

; z; * 


^■j> s zi 


i ij, 

s J; = 

ra^p- 
- ^ O fc, 5 


ii V i ^*r: ® 

s 2 J ' 

p-.S a p « ii ^ 
2 -P . * « 2 ?3 S 


-TS c .P ^ 

2 C* 3 . ^ ^ S 
- - 2 

^ 2 03 Sis 

-•S ^ rt f 

P-p3'- ^5,^*' 

.'p .2 ^ X- ‘p: 

"S -f: X ' 




*p ^ p 2 


^ - X = « -P ^ 

^ 5 S i-.S i-?' 

P tt X ’x rP tS 


S c ^ 

^ o .B B E X 

r* £ '2 ^ £ '5 


• X O Jfl ^ 
2 ja ^ tu X 

§ '" 

^ B ^ ^ 

pP P ® *3 


Ui gi:.y 

* t 

2 'S -s ^ 2 

o oe fls «i IS 

s-g-l'i g-i. 


tJi XfC 
-p o o ^ 

.2 as O # 

-a.S^ ® 15 

" S 5.2 I 

-2 §■■£ = .5 
s _ .« ® -s 1 

•r* *73 ST X O 

P.S: 2*2 8 


lllll’ 


“ X S *' ^ • 

3 'i: £ j= 5 

.•c I 3 a 

O &'/i K.tt, 


VOL. II, 


by necessary or probable tat is," various maivuluals and Uxiif^ who 

consequence. ^ are meiul)ers of those departments 

[High Treason, Per- resfiectively, 

<?JlW/lO.] 
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CODE (OR LAW) OF CRIMINAL PROCEDURE 
AND PREVENTIVE POUCE.” 

Criminal Pro^dure, 

[Search for and puranit of crimes already committed. 

End, prevention of criiiies through the infliction of punishment 
on past crimes.] ^ 

1. Ordinary and Extraordinary Tribunals, with their re- 
spective competence, and jurisdiction. 

2. Ordinary Procedure. 

Up to accusation (by in- After accusation. 

dietment or information). [La Justine.'] 

[ 1 *()! ice j w liniai n *. ] 

3. Extraordinary modes of Procedure [marking only the 
anomalies ; and referring, for the general rules, to the or- 
dinary Procedure]. 


J^rnnnvtion PiL’nn. 

[End, prevention of crimes, but not through the infliction of 
punishment. Kmbraeing such means of preventing crime.s as are 
not comprised in criminal process.] 

Rules for regulation of prisons (penal, or prisons of de- 
tention), of transport vessels, etc. [(^" .] 

General ia. 

Distinction between civil and criminal actions. 

Where they concur. 

Where tlie one excludes the other. 

Where they are pursuable jointly. 

Where they are pursuable separately, 
of evidence peculiar to criminal cases. 


” Different meanings of the word teml by inferior tribuniils. — 4. Laws 
Police:— ^ c which impose duties, re|;aiding the 

1. Prtwentive Police.-— 2. La^s which community generally. Alhixture of all 
prevent mediately.— 8. Laws adminis- these. 



(1 ) CtilpOf xenmi Info. 

Equivalent to the Eiifrll^h {riiilt ; and there- 
fore coinprif»in^ all the elements which con- 
stitute the (\>rpM (or es^nce) of the gdven 
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mode of whi 
is Temeritj. 

Note, — Generally, an act, forbearance, or omission, which is merely culpose (or not dolose), is not a crime or public delict: i, e. the 
possible ground of a criminal or public action. It is merely a cinl or private injury, or is merely the po-isible ground of a civil or private 
action. Hence, probably, the frequency of the i^sumptiou that criminal intention is of the essence of a crime. 
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ON THE USES OF THE STUDY OF 
JUEISPEUDENCE. 

The matter of the following Essay is chiefly taken from the Open- 
ing Lectures of the two several Courses delivered by Mr. Austin at 
the London University and at the pinner Temple. The first ten 
lectures of the former and longer Course were published (greatly 
altered and expanded) by the Author, in a volume bearing the title 
of ‘ The Province of Jurisprudence Determined ; ’ which has been 
republished since his death. The form and character which he gave 
to that work rendered an Introductory Lecture superfluous and 
inappropriate. It was consequently omitted ; nor was there any use 
or place assigned to it. 

P is evident that a discourse of the kind could not, with any 
fitness, be prefixed to the subsequent Lectures of that Course, as now 
published. 

The Second Opening Lectuic was likewise necessarily excluded 
by the Author’s arrangement ; according to which the lectures de- 
livered at the Inner Temple were (as 1 have said elsewhere) incor- 
porated with the previous and longer Course. Like the former, this 
therefore remained without any designated place. 

•Such however, I knew, was Mr. Austin's sense of the importance 
of the study of Jurisprudence, that if he had completed any work 
containing the full expression of his opinions, all that is here 
gathered together (and probably much more) would doubtless have 
been urged in favour of its cultivation. 1 have therefore thought 
it right to preserve and to consolidate whatever was of permanent 
value in those two Introductory Lt^ctures, and have incorporated 
with them some fragments on the subject of which they treat. In 
this instance, and in this alone, I have presumed to make some slight 
changes in the form of what he wTote ; I have united the two dis- 
courses, the subject and purport of which is the same, into one. con- 
tinuous Essay ; omitting inevitable repetitions and supplying a few' 
links from other sources. 

The table at the end does not belong to either Lectui’e, nor to any 
part of the matter above described. I found it among loose scraps, 
with no mark or reference as to its destination. Perhaps it belonged 
to a few notes relating to the w'ork ‘ On the Principles and Relations 
of Jurisprudence and Ethilrs,’ which he meditated.** As it gives a 
brief but comprehensive view of his IdLa of the course of study 
necessary to the forming of an accomplished Lawyer or Statesman, 
it seemed find its plave with this Essay. — S. A. ^ 

** See Vol. I. pifefact., p. 1 7, fhntc. 
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The appropriate subject of Jurisprudence, in any of its Proper 
different departments, is positive law : Meaning by positive 
law (or law emphatically so called), law established or ^ posi- *^’*‘®«* 
turn,’ in an independent political community, by the ex- 
press or tacit authority of its sovereign or supreme govern- 
ment. 

Considered as a whole, and as implicated or connected 
with one another, the positive laws and rules of a particular 
or specified community, are a system or body of law. And 
as limited to any one of such systems, or to any of its com- 
ponent parts, jurisprudence is particular or national. 

Though every system of law has •its specific and character- 
istic differences, there are principles, notions, and distinc- 
tions common to various systems, and forming analogies or 
likenesses by which such systems are allied. 

Many of these common principles are common to all sys- 
tems ; — to the scanty and crude systems of rude societies, 
and the ampler and maturer systems of refined communi- 
ties. But the ampler and maturer systems of refine/i com- 
munities are allied by the numerous analogies which obtain 
between all systems, and also by numerous analogies which 
obtain exclusively between themselves. Accordingly, the 
various principles common to maturer systems (or the va- 
rious analogies obtaining between them), are the subject of 
an extensive science : which science (as contradistinguished 
to national or particular jurisprudence on one side, and, on 
another, to the science of legislation) has been named General 
(or comparative) Jurisprudence, or the philosophy (or general 
principles) of positive law. 

As principles abstracted from positive systems are the 
subject of general jurisprudence, so is the exposition of such 
principles its exclusive or appropriate object. With the 
goodness or badness of laws, as tried by the test of utility 
\oi»by any of the various tests which divide the opinions of 
mankind), it has no immediate concern. If, in regard to 
some of the principles which form its appropriate subject, 
it adverts to considerations of utility, it adverts to such 
considerations for tlie purpose of explaining such principles, 
and not for the purpose of determining their worth. And 
this distinguishes the science in question from the science of 
legislation: whicl^ affects to determine the test or^standard 
(together with the principles subordinate or consonant to 
such test) by which positive law ojight to be mgfie, or to 
which positive law ouglit to be adjusted. • 
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If the possibility of such a science appear doubtful, it 
arises from this ; that in each particular system, the prin- 
ciples and distinctions which it has in common with others, 
are complicated with its individual peculiarities, and are ex- 
pressed in a technical language peculiar to itself. 

It is not meant to be affirmed that these principles and 
distinctions are conceived with equal exactness and adeqiiacy 
in every particular system. In this respect different systems 
differ. But, in all, they are to be found more or less nearly 
conceived ; from the rude conceptions of barbarians, to the 
exact conceptions of the Roman lawyers or of enlightened 
modern jurists.*^ •* 

I mean, then, by. General Jurisprudence, the science con- 
cerned with the exposition of the principles, notions, and 
distinctions which are common to systems of law : under- 
standing by systems of law, the ampler and maturer systems 
which, by reason of their amplitude and maturity, are pre- 
einin^ ntly pregnant with instruction. 

Of the principles, notions, and distinctions which are the 
subjects of general jurisprudence, some may be esteemed 
necessary. For we cannot imagine coherently a system of 
law (or a system of law as evolved in a refined community), 
without conceiving them as constituent parts of it. 

Of these necessary principles, notions, and distinctions, I 
will suggest briefly a few examples. 

1°. The notions of Duty, Right, Liberty, Injury, Punish- 
ment, Redress; with their various relations to one an- 
other, and to Law, Sovereignty, and Independent Political 
Society ; 

2®. The distinction between written or promulged, and 
unwritten or unproinulged law, in the juridical or improper 


Univorsal Jurispnidenco is the sci- 
ence of the Jns Gentium of the Homan 
Lawyers, ns expHiundcnl by Gains. 

Mr. Bontham is of opinion that it 
must be contined within very narrow 
l)Ounds. This is true, if by expository 
Universal Jurisprudence he intended. 
Jurisprudence expository of that wliich 
universally as Law. 

For (1°) Assuming that th^ systems 
of all nations, wholly or in port, exactly 
resembled each other (i, e. that v»ll or 
many of tlfo provisions to be found in 
those several systems were exactly a]ike\ 
still we could not speak of them w«th 
propriety as fj^rming a Universal Law; 
tl»e sanction oelng applied by fAl govern- 
went of each commmnt^t and not by a 


superior common to all mankind. And 
this (as wo shall see hereafter) ranks 
inteniational law with morals rjftheif' 
than with law, 

(2^) As is observed by Mr. Bentham, 
the provisions of diiferent systems are 
never precisely alike; the only parts in 
which theyitigree exactly, being those 
leading expressions which denote the 
neccssjiry parts of every system of law. 
E. g. The Rights of husbands, wives, 
etc. ; the law relating to easements here 
and servifitdes in France, resemble or 
are analogous!^ but are still not precisely 
alike either in matter or form, and there* 
fore cannot be described by>the same 
form of words. 
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senses attributed to the opposed expressions ; in other words, 
between law proceeding immediately from a sovereign or 
supreme maker, and law proceeding immediately from a sub- 
ject or subordinate maker (with the authority of a sovereign 
or supreme) ; * 

3°. The distinction of Rights, into rights availing against 
the world at large (as, for example, property or dominion), 
and rights availing exclusively against persons specifically 
determined (as, for example, rights from contracts): 

4°. The distinction of fights availing against the world 
at large, into property or dominion, and the variously re- 
stricted rights which are carved outbf property or dominion: 

S'". Th6 distinction of Obligations (or (jf duties correspond- 
ing to rights against persons specifically determined) into ob- 
ligations which arise from contracts, obligations which arise 
from injuries, and obligations which arise from incidents 
that are neither contracts nor injuries, but which are styled 
analogically obligations ‘ quasi ex contractu ; ’ 

6°. The distinction of Injuries or Delicts, into civil in- 
juries (or private delicts) and crimes (or public delicts); with 
the distinction of civil injuries (or j^rivate delicts) into torts, 
or delicts (in the strict acceptation of the term), and breaches 
of obligations from contracts, or of obligations ‘quasi ex 
contractu/ 

It will, I believe, be found, on a little examination and 
reflection, that every system of law (or every system of law 
evolved in a refined community) implies the notions and 
distinctions which I now have cited iis examples ; together 
with a multitude of conclusions imported by those notions 
and distinctions, and drawn from them, by the builders of 
the system, through inferences nearly inevitable. 

Of the principles, notions, and distinctions which are the 
subjects of General Jurisprudence, others are not necessary 
in* the sense which I have given to the expression). We 
may imagine coherently an expanded system of law, without 
conceiving them as constituent parts of it. But as they 
rest upon grounds qf utility which extend through all com- 
munities, and which are palpable or obvious in all refined 
communities, they in fact occur very* generally in matured 
systems of law; and therefore maj^be ranked properly with 
the general principlen which are the subjects of general 
jurisprudence. • 

Snch, for example, is the distinction of law iiift^ jus per- 
sonarum ^ and ‘jus reimm ^ ^ the principle of the scientific 
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demerits of Law, an impartial statement of the conflicting 
opinions should be given* The teacher of Jurisprudence 
may have, and probably has, decided opinions of his own ; 
but it maybe questioned whether earnestness be less favour- 
able to impartiality than indifference and he ought not to 
attempt to insinuate bis opinion of merit and demerit under 
pretence of assigning causes. In certain cases which do not 
try the passions (as rescission of contract for inadequacy of 
consideration) he may, with advantage, offer opinions upon 
merits and demerits. These occasional excursions into the 
territory of Legislation, may serve to give a specimen of the 
manner in which such questions should be treated. This 
particularly applies fo Codification : a question which may 
be agitated with safety, because everybody must admit that 
Law ought to be known, whatever he may think of the pro- 
visions of which it ought to consist. 

Attempting to expound the principles which are the sub- 
ject ot the science of Jurisprudence (or rather to expound as 
many of them as a limited Course of Lectures will embrace), 
he must not only try to state them in general or abstract 
expressions, but must also endeavour to illustrate them by 
examples from particular systems: especially by examples 
from the Law of England, and from the Eoman or Civil 
Law. 

Vfthw of For the following sufficient reason (to which many others 
of Roman might be added), the Roman or Civil Law is, of all particular 
Law. systems, other than the Law of England, the best of the 
sources from which such illustrations might be drawn. 

In some of the nations of modem Continental Europe (as, 
for exjimple, in France), the actual system of law is mainly 
of Roman descent; and in others of the same nations (as, 
for example, in the States of Germany), the actual system 
of law, though not descended from the Roman, has been ' 
closely assimilated to the Roman by large importations 
from it. 

Accordingly, in most of the nations of modem Continental 
Europe, much of the substance of the actual system, and 
much of the technical language in which it is clothed, is 
derived from the Roman Law, and without some knowledge 
of the Roman Law the technical langrage is unintelligible ; 
whilst the order or arrangement commonly given to the 
system, imitates the exemplar of a scientific arrangement 
which is presented* by the Institutes lof Justinian.* Even in 



jurisprudence. n 15 

our own country, a large portion of the Ecclesiastical and 
Equity, and some (though a smaller) portion of the Common 
Law, is derived immediately from the Roman Law, or from 
the Roman through the Canon. 

Nor has the influence of the Roman Law been limited to 
the positive law bf the modern European nations. For the 
technical language of this all-reaching system has deeply 
tinctured the language of the international law or morality 
which those nations affect to observe. By drawing, then, 
largely for examples on the Roman or Civil Law, an expositor 
of General Jurisprudence ^whilst illustrating his appropriate 
subject) might present an idea of ^ system which is a key to 
the international morality, the diplomacy, and to much of the 
positive law, of modern civilised communities. 

It is much to be regretted that the study of the Roman 
Law is neglected in this country, and that the real merits of 
its founders and expositors are so little understood. 

Much has been talked of the philosophy of the Roman 
Institutional writers. Of familiarity with Grecian philosophy 
there are few traces in their writings, and the little that 
they have borrowed from that source is the veriest foolishness: 
for example, their account of Jvs luthirale, in which they 
confound law with animal instincts ; law, with all those 
wan^s and necessities of mankind which are causes of its 
institution. 

Nor is the Roman law to be resorted to as a magazine of 
legislative wisdom. The great Roman Lawyers are, in truth, 
expositors of a positive or technical system. Not Lord Coke 
himself is more purely technical. Tlieir real merits lie in 
their thorough mastery of that system ; in their command of 
its principles ; in the readiness with which they rocal, and 
the facility and certainty with which they apply them. 

In support ot my own opinion of these great writers I 
•sh^l quote the authority of two of the most eminent Jurists 
of modern times. 

‘ The permanent value of the Corpus Juris Civilis,’ says 
Falck, ‘ does not lie in the Decrees of the Emperors, but in 
the remains of juristical literature which have been preserved 
in the Pandects. Nor is it so muqji the matter of these 
juristical writings, as the scientific method employed by the 
authors in explicating: the notions and maxims wflh which 
they have to deal, has rendered them models to all suc- 
ceeding ages, and pre-eminently fitted them to produce and 
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to develope those qualities of the mind which are requisite to 
form a Jurist/ 

And Savigny says, ^ It has been shewn above, that, in our 
science, all results depend on the possession of leading prin- 
ciples; and it is exactly this possession upon which the 
greatness of the Eornan Jurists rests. The notions and 
maxims of their science do not appear to them to be the 
creatures of their own will; they are actual beings, with 
whose existence and genealogy they have become familiar 
from long and intimate intercourse. Hence their whole 
method of proceeding has a certaitity which is found nowhere 
else except in mathematics; and it may be said without 
exaggeration, that they calculate with their ideas. If they 
have a case to decide, they begin by acquiring the most vivid 
and distinct perception of it, and we see before our eyes the 
rise and progress of the whole affair, and all the changes it 
undergoes. It is as if this particular case were the germ 
whence the whole science was to be developed. Hence, with 
them, theory and practice are not in fact distinct; their 
theory is so thoroughly worked out as to be fit for immediate 
application, and their practice is uniformly ennobled by 
scientific treatment. In every principle they see a case to 
which it may be applied ; in every case, the rule by which it 
is determined; and, in the facility with which they pass from 
the general to the particular and the particular to the general, 
their mastery is indisputable.’ 

In consequence of this mastery .of principles, of their per- 
fect consistency (‘ elegantia’ •^®), and of the clearness of the 
method in which they are arranged, there is no positive sys- 
tem of law which it is so easy to seize as a whole. The 
smallness of its volume tends to the same end. 

The principles themselves, many of them being derived 
from barbarous ages, are indeed ill fitted to the ends of law ; 
and the conclusions at which they arrive being logical con- 
sequences of their imperfect principles, necessarily partake 
of the same defect.*® 

A subordinate merit of the Roman lawyers is their style, 
always simple and clear, commonly brief and nervous, and 
entirely free from Its merits are appropriate and in 

perfect taste. It bears the same relation to that of Black- 

•• Jurist. Enwo. cap. ii. § 109. semper pr)bem, quae saepe ducuntup ex 

Vo7n Beruf, etc. cap. iv. p. 3^. quibusdani veteris persuasionis apicibus 

•• For this ^application of the word opiuione consecratis.* — Leibnitz, Epiat 
‘elegantia,' iTee p. 662, Vol. I. i ad Keainerum. 

** * Quanuqam non id^o conciusiones 
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stone and Gravina, whicli a Gi*ecian statue bears to a mUlU 
ner’s doll in the finery of the season. 

I by no means mean to put the study of the Boman Law 
on a level in point of importance with that of the Aristo- 
telic Logic (for the Boman LaV is not necesaary ) : but in the 
respect now under consideration, it bears the same relation 
to law and morals, which the school logic bears to philo- 
sophy. 

The number of the analogies between the Boman Law and 
many of the Continental systems, and between the Boman 
and English Law, is no4 indeed to be wondered at : since 
those Continental systems and alsc^our own system of Equity, 
have been formed more or less extensively on the Boman 
Law ; chiefly on the Boman, through the Canon. But the 
English Law, like the Roman, is, for the most part, indige- 
nous, or comparatively little has been imported into it from 
the Boman. The coincidences shew how nuTnennis are the 
principles and distinctions which all systems of law have in 
common. The extensive coincidence of particular systems 
may be ascertained practically by comparing two expositions 
of any two bodies of law. The coincidence is pre-eminently 
remarkable in the Roman Law and the Common Law of 
England. 


Having stated generally the nature of the science of Juris- 
prudence, and also the manner in which I think it ought to 
be expounded, 1 proceed to indicate briefly a few of its pos- 
sible uses. 

I would remark, in the first place, that a well-grounded 
study of the principles which form the subject of the science, 
would be an advantageous preparative for the study of Eng- 
lish Law. 


Uhoh of the 
Study of 
.Jurinpru- 
dence. 


To the student who begins the study of the English Law, 
• without some previous knowledge of the rationale of law in 


general, it naturally appears an assemblage of arbitrary and . 
unconnected rules. But if he approached it with a well- 


grounded knowledge of the general principles of jurispru- 
dence, and with the^map of a body of law distinctly impressed 
upon his mind, he might obtain a*clear conception of it 
(as a system or organic whole) wij,h comparative ease and 
rapidity. ^ ^ 

With comparative ease and rapidity, he might perceive the 
various relations of its various parts ; the depench^pce of its 
minuter rules on its general principles ; and the subordina- 


voL. n. 


•qq 
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tion of sucli of these principles as are less general or exten- 
sive, to such of them as are more general, and run through 
the whole of its structure. 

In short, the preliminary study of the general principles 
of jurisprudence, and the mental hab^e which the study of 
them tends to engender, would enable him to acquire the 
principles of English jurisprudence, in particular, far more 
speedily and accurately than he possibly could have acquired 
them, in case he had begun the study of them without the 
preparative discipline. 

There is (I believe) a not unpr? valent opinion, that the 
study of the science who^e uses I am endeavouring to de- 
monstrate, might tend to disqualify the student for the 
practice of the law, 6r to inspire him with an aversion from 
the practice of it. That some who have studied this science 
have shewn themselves incapable of practice, or that some 
who have studied this science have conceived a disgust of 
practice, is not improbably a fact. But in spite of this seem- 
ing experience in favour of the opinion in question, I deny 
that the study itself has the tendency which the opinion 
imputes to it. 

A well-grounded knowledge of the general principles of 
jurisprudence helps, as I have said, to a well-grounded know- 
ledge of the principles of English jurisprudence ; and a pre- 
vious well-grounded knowledge of the principles of English 
jurisprudence, can scarcely incapacitate the student for the 
acquisition of practical knowledge in the chambers of a con- 
veyancer, pleader, or draftsman. Armed with that previous 
knowledge, he seizes the rationale of the practice which he 
there witnesses and partakes in, with comparative ease and 
rapidity; and his acquisition of practical knowledge, and 
practical dexterity and readiness, is much less irksome than 
it would be in case it were merely empirical. Insomuch, that 
the study of the general principles of jurisprudence, instead 
of having any of the tendency which the opinion in question 
imputes to it, has a tendency (by ultimate consequence) to 
qualify for practice, and to lessen the natural repugnance 
with which it is regarded by beginners. 

System The advantage of the study of common principles and dis- 

tinctions, and of history considered as a preparative for the 
study of ^ne’s own particAilar system, is fully appreciated in 
Prussia : a country whose administrators^ for practical skill, 
aie at least on a level with those of any country in Europe. 

In the Prussian Universities, little or no attentioErts given 
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by the Law Faculty to the actual law of the country. Their 
studies are wholly or almost entirely confined to the general 
principles of Law ; to the Roman, Canon, and Feudal law, 
as the sources of the actual system ; the Government trust- 
ing that those who ^re acquainted with such general prin- 
ciples and with the historical basis of the actual system, will 
acquire that actual system moi*e readily, as well as more 
groundedly, than if they had at once set down to the study 
of it, or tried to acquire it empirically. 

^ In the Prussian states,’ says Savigny, ‘ ever since the 
establishment of the Laijdrecht, no order of study has ever 
been prescribed ; and this freedom^from restraint, sanctioned 
by the former experience of the German universitiesj has 
never been infringed upon. Even the number of professors, 
formerly required on account of the Common Law (GemeineH 
Eecht), has not been reduced, and the curators of the univer- 
sities have never led either the professors or the students to 
believe, that a part of the lectures, formerly necessary, were 
likely to be dispensed with. Originally it was thought ad- 
visable that, in each university, one chair at least should be 
set apart for the Prussian law, and a considerable prize was 
ofiered for the best manual. But even this was subsequently 
no longer required ; and, up to the present time, the Prus- 
sian law has not been taught at the university of Berlin. 
The established examinations are formed upon the same 
principle; the first, on the entrance into real matters of 
business, turning exclusively on the common law ; the next 
period is set apart for the directly-practical education of 
the jurisconsults ; and the two following examinations are 
the first that have the Landreclit for their subject-matter ; 
at the same time, however, without excluding the common 
law. At present, therefore, juridical education is considered 
to consist of two halves ; the first half (the university) in- 
, eluding only the learned groundwork; the second, on the 
other hand, having for its object the knowledge of the Land- 
recht, the knowledge of the Prussian procedure, and prac- 
tical skilk’fi^^ 

The opinion I have expressed was that of Hale, Mans- 
field,®' and others (as evinced by their practice), and was ro- 

®® Savigny, Vom Beruf, etc. Hay- a man could never iinJerstfn<l Uw aa a 
irard’s translation, p. 16 ^ * science so well as by seeking it there, 

•* ‘ Lord Hale often said, the true and tllerefore lamented much that it was 
grounds and reasons of law were so well so little studied in Kngii||d.’ — Harness 
delivered in the (Roman) Digests, that Life, p.^. 

#a 2 
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commended by Sir William Blackstone, some eighty years 
ago.^* 

Backed by such authority, I think I may conclude that 
the science in question, if taught and studied skilfully and 
effectually, and with the requisite detail, would be no incon- 
siderable help to the acquisition of English Law. 

I may also urge the utility of acquiring the talent of seiz- 
ing or divining readily the principles and provisions (through 
the mist of a strange phraseology) of other systems of law, 
were it only in a mere practical point of view ; 

1®. With a view to practice, or to the administration of 
justice in those of our foreign dependencies wherein foreign 
systems of law more or less obtain. 2®. With a view to the 
systems of law foiirjJed on the Roman directly, or through 
the Canon or the Roman, which even at home have an ap- 
plication to certain classes of objects. 3®. With a view to 
questions arising incidentally, even in the Courts which ad- 
mini -iter indigenous law. 4®. With a view to the questions 
in the way of appeal coming before the Privy Council : A 
Court which is bound to decide questions arising out of 
numerous systems, without the possibility of judges or ad- 
vocates having any specific knowledge of them : an evil for 
which a familiarity with the general principles of law on the 
part of the Court and advocates is the only conceivable 
palliative. 

For, certainly, a man familiar with such principles, as 
detached from any particular systems, and accustomed to 
seize analogies, will be less puzzled with Mahomedan or 
Hindoo institutions than if he knew them only in concretoy 
as they are in his own system: nor would he be quite so 
inclined to bend every Hindoo institution to the model of his 
own. 

And (secondly) without some familiarity with foreign sys- 
tems, no lawyer can or will appreciate accurately the defects 
or merits of his own. 

And as a well-grounded knowledge of the science whose 
uses I am endeavouring to demonstrate, would facilitate to 
the student the acquisition of the EngMsh law, so would it 
enable him to apprehend, with comparative ease and rapidity, 
almost any of the foreign systems to which he might direct 

ij 

Blackstono recomnientls the study By Law of JJature, etc., he seems to 
of the Law of Nature# and of tiie Ko- mean the very study which 1 am now 
man fiftw, iij,wonnectiou with study commending. 
of the particular grounds of our own. 
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his attention. So numerous, as I have said, are the prin* 
ciples common to systems of law, that a lawyer who has 
mastered the law which obtains in his own country, has 
mastered implicitly most of the substance of the law which 
obtains in any other ebmmunity. So that the diflSculty with 
which a lawyer, versed in the law of his own country , appro 
hends the law of another, is rather the result of difterences 
between the terms of the systems, than of substantial or real 
differences between their maxims and rules. 

• Now the obstacle to the apprehension of foreign systems 
which is opposed by theii^ technical language, might iu part 
be obviated or lightened to the student of General Jurispru? 
dence, if the science were expounded to^him competently, in 
the method which I shall endeavour to observe. If the ex- 
position of the science were made agreeably to that method, it 
would explain incidentally the leading terms, as well as the 
leading principles, of the Roman or Civil Law. And if the 
student were possessed of those terms, and were also grounded 
thoroughly in the law of his owui country, he would master 
with little difficulty the substance of the Itoinan system, and 
of any of the modern systems which are mainly derivatives 
from the Eoman. 

It has, I perceive, been maintained by some able and dis- 
tinguished persons, that the jurisdiction of the Ecclesiastical 
Courts ought to be extended, iu order that the ecclesiastical 
bar may not be extinguished, and that a 8ulfici(mt supply of 
Civilians may be secured to the country. 

The importance of securing the existence of a body of 
lawyers, with a somewhat extensive knowledge of the Civil 
Law, is not to be disputed. Questions arise incidentally in 
all our tribunals, on systems of foreign law, Avhich are mainly 
founded on the Civil. The law obtaining in some of our 
colonies is principally derived from the same original. And 
questions arising directly out of colonial law, are brought 
before the Privy Council in the way of appeal. In order 
that these various questions may be justly decided, and in 
order that the law of these colonies may be duly administered, 
the existence of a body of English lawyers, with a some- 
what extensive knowledge of the Civil Law, is manifestly 
requisite. ^ 

But I think it^wilj be questioned by all who are versed in 
the Civil Law, whether a well-grorwided study of the princi- 
ples of the Law of England, of the rc^fioitale of lavin geneml, 
and of the leading principles and terms of4;he Roman system 
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itself, be not a surer road to the acquisition of this know- 
ledge, than the study of Ecclesiastical Law, or practice at 
the ecclesiastical bar. 

Before I proceed further, it will be ' proper that I should 
describe what is, in my opinion, the education necessary to 
form a Lawyer. 

In order to the formation of a theoretico-practical lawyer, 
extensively versed in law as a science, and in the sciences 
related to law — such a man as were alone capable of advan- 
cing the science, and of conceiving^ sound legislative reforms 
—he must begin early to attend to these studies, and must 
ha satisfied with a limited attention to other sciences. 

The languages of classical antiquity are almost indispen- 
sable helps to all sound acquirements in Politics, Jurispru- 
dence, or any of the Moral Sciences. They are also requisite 
for the formation of those elevated sentiments, and that 
rectit ide of judgment and taste, which are inseparably con- 
nected with them. These languages may be acquired, and 
in fact are acquired, when well acquired, in early youth. 

But with regard to mathematics, (except in as far as the 
methods of investigation and proof are concerned, and which 
would form a branch of a well conceived courss of logic,) I 
cannot see why men intended for law, or for public life, 
should study them: or why any men should study them, 
who have not a particular vocation to them, or to some 
science or art in which they are extensively applicable. To 
all other men, the advantages derivable from them, as a 
gymnastic to the mind, might be derived (at least in a great 
measure) from a well conceived course of logic : into which, 
indeed, so much of mathematics as would suffice to give those 
advantages, would naturally enter. 

Logic is a necessary preparation to the study of the moral 
sciences, where the ambiguity of the terms (especially that 
which consists in their varying extension), the number of 
collective names (apt to be confounded with existences), and 
the elliptical form in which the reasoning is expressed, render 
a previous familiarity with the nature of terms and the 
process of reasoning absolutely necessary. In pure mathe- 
matics, and in the science^ to which these are largely applied, 
a previous* acquaintance with the natuiv of induction, gene- 
ralisation and reasoning may not be so necessary ; because 
the terms a^^e definite, tlje premisses few and formally intro- 
duced, a nd the consenuences deduced at length. But to those 
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who have not time to discipline their minds by this most per- 
fect exemplification of these processes, a previous acquaint- 
ance with logic is absolutely necessary. Indeed, considering 
the sort of difficulties which beset moral disquisitions, logic 
is a better preparation than the mathematics or the physical 
sciences ; which are not the theory of these mental processes, 
but merely exemplifications of them. 

With regard to lawyers in particular, it may be remarked, 
that the study of the rationale of law is as well (or nearly as 
•well) fitted as that of mathematics, to exercise the mind to 
the mere process of deduction from given hypotheses. This 
was the opinion of Leibnitz : no mean judge of the relative 
values of the two sciences in this respect. Speaking of the 
Roman Lawyers he says, ‘ Digestorfim opus (vel potius 
auctorum, unde excerpta sunt, labores) admiror : nec quid- 
quam vidi, sive rationum acumen, sive dicendi nervos spectes, 
quod magis accedat ad mathematicorum laudem, Mira est 
vis consequentiarum, certatque poiideri subtiliias.^®^ 

And with regard to an accurate and ready perception of 
analogies, and the process of inference founded on analogy 
argumentatio per analogiam,’ or ‘aiialogica’) — the basis 
of all just inferences with regard to mere matter of fact and 
existence, — the study of law (if rationally pursued) is, I 
should think, better than that of mathematics, or of any of 
the physical sciences in which mathematics are extensively 
applicable. For example, the i>rocess of analogical inference 
in the application of law : the process of analogical conse- 
quence from existing law, by which much of law is built 
out: analogical inferences with reference to the considera- 
tion of expediency on which it is built: the principles of 
judicial evidence, with the judgments formed upon evidence 
in the course of practice ; all these shew that no study can 
so form the mind to reason justly and readily from analogy 
as that of law. And, accordingly, it is matter of common 
remark, that lawyers are the best judges of evidence ^ith 
regard to matter of fact or existence. 

And even admitting that, as a gymnastic, mathematics 

• 

*• Leibnitz, Epist, ad Kmlnerum. tigia (teprehenfJas. Kt ubi ab eo reces- 
And again, in the same epistle : ‘ Dixi sum est, sive ob formubirum ductus, sive 
saepius, post scripts geometrarum, nihil ex A/ijorura tra<litis, sive^ib leges noviia, 
extare, quod vi ac 8ub^lit;ife cum Rc)- ipsse consequentife ex nova hypothesi 
manorum jurisconsult orum scriptis com- seteyiis rect^ rationis dictaminibus ad- 
parari po8sit,tantumnervi inest, tan turn dita, mirabili ingenio, nec minore firmi- 
profiinditatis. . . . Nec uspiam juris tate diducuntur. Nec tM H«pe a ratione 
naturalis praeclare exculti ub^riora ves- abitur quam ^rulgo videtur.’ 
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may be somewhat superior to law, still it is better that 
lawyers, and young men destined for public life, should not 
affect to know them extensively ; but (having acquired the 
classics, and gone through a course of logic^ should, as early 
as possible, bend their attention,, strenuously and almost 
exclusively, to General Jurisprudence, Legislation, and all 
the sciences related to these, which tend more directly to 
fit them for their profession, or for practical politics. 

By the former, they are merely exercising (with reference 
to their callings) the mental powers. By the latter, the}^ 
are at once exercising the mentalopowers, and making the 
very acquisitions without, which they are not adequately 
fitted to exercise their callings. If I want to go to York 
on foot, I may acquire the swiftness and endurance which 
would help me to my goal, by preparatory walks on the 
road to Exeter. But by setting out at the commencement 
for York, I am at once acquiring swiftness and endurance, 
and making a progress (during the acquisition) to the point 
which I am specially aiming to reach. 

TJiese remarks will not apply to men who are gifted with 
such velocity and such reach of apprehension, that they may 
aim safely at universality. They merely apply to men whose 
acquisitions are got by laborious attention ; the only way in 
which, to my apprehension, they are to be got. These must 
content themselves with moderate acquisitions, out of the 
domain of the sciences bearing directly on their callings 
(enough to prevent bigotry), and must begin early to master 
those sciences. I am sorry it is so. For nothing would give 
me greater pleasure than extensive knowledge ; especially of 
the strict sciences. But (speaking generally) he who would 
know anything well, must resolve to be ignorant of many 
things. 

Necessity And here I must add that, in order to enable young men 

Fac^^7 P^^P^i-ring for the profession, to lay a solid basis for the 
acquisition (in the office of a practitioner) of practical skill, 
and for subsequent successful practice, an institution like 
the Law Faculty in the best of the foreign universities seems 
to be requisite ; an institution in which the general principles 
of jurisprudence and legislation (the two including ethics 
generally )j international law, the history of the English law 
(with outlines of the Roman, Canon, and Feudal, as its three 
principal sources), and the actual English law (ejiS divided 
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into fit compartments), might be taught by competent in- 
structors. 

In such a school, young men, not intending to practise, 
but destined for public life, (‘ ad res gerendas nati,’) might 
find instruction in the sciences which are requisite to legis- 
lators. Young men intended for administration (other than 
that of justice) would attend the law faculty; as, on the 
other hand, the men intended for law would attend the 
courses on the various political sciences, such as political 
et'onomy, etc. For, however great ma}'^ be the utility of the 
study of General JurispriRlence to lawyers generally ; how- 
ever absolute its necessity to lawers entrusted with the 
business of Codification, its importance to men who ore 
destined to take part in the public business of the country 
is scarcely inferior. 

It is extremely important that a large portion of the 
aristocracy, whose station and talents destine them to the 
patrician profession of practical politics, should at least be 
imbued with the ffeneralia of law, and with sound views of 
legislation ; should, so far as i)0S8ible, descend into the 
detail, and even pass some years in practice. 

If the houses of parliament abounded with laymen thus 
accomplished, the demand for legal reform would be more 
discriminating, and also more imperative; much bad and 
crude legislation would be avoided ; — opposition to plausible 
projects not coming from a suspected quarter. This, in the 
innovating age before us, is no small matter. And though 
lawyers, fully acquainted with system, alone are good legis- 
lators, they need perhaps a check on professional prejudices, 
and even on sinister interests. 

But such a check (and such an encouragement to good 
lawyers) would be found in a public of laymen versed in prin- 
ciples of law, and not in men ignorant of detail and practice. 

• • 

It appears to me that London possesses peculiar advan- 
tages for such a Law Faculty. The instructors, even if not 
practising lawyers, would teach under the eye and control 
of practitioners : an*d hence would avoid many of the errors 
into which the German teachers of Jaw, excellent as they 
are, naturally fall, in consequence yf their not coming suffi- 
ciently into collision 'v^ith practical men. The realfties with 
which such men have to deal, are the best correctives of any 
tendency to antiquarian trifling or wjld philosophj^to which 
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men of science might be prone. In England, theory would 
be moulded to practice. 

Besides the direct advantages of such an institution, many 
incidental ones would arisle. 

In the first place ; a juridical literature worthy of the 
English bar. 

Good legal treatises (and especially the most important of 
any, a good institutional treatise, philosophical, historical, 
and dogmatical, on the whole of the English law) can only 
be provided by men, or by combinations of men, thoroughly 
grounded and extensively and ac^*urately read. Such books 
might be produced by a< body of men conversant (from the 
duties of their oflSce) with the subjects, but can hardly be 
expected from the men who now usually make them : viz. 
not lawyers of extensive knowledge, (whose practical avoca- 
tions leave them no leisure for the purpose, although gene- 
rally they are the only men fit for the task,) but young men, 
seeking notice, and who often want the knowledge they 
aftect to impart. 

Such men as I assume a law faculty to consist of, being 
accustomed to exposition, would also produce well-con- 
structed and well-written books, as well as books containing 
the requisite information. Excellent books are produced by 
German Professors, in spite of their secluded habits ; many 
of them being the guides of practitioners, or in great esteem 
with them (e. g. those of Professor Thibaut). In England, 
better might be expected, for the reason already assigned : 
viz. the constant view to practice forced upon writers by 
constant collision with practical men. 

Secondly ; Another eftect of the establishment of a Law 
Faculty would be, the advancement of law and legislation as 
sciences, by a body of men specially devoted to teaching 
them as sciences ; and able to otter useful suggestions for 
the improvement (in tlie way of systematising or legislating) 
of actual law. For though enlightened practical lawyers 
are the best legislators, tliey are not perhaps so good origi- 
nators (from w^ant of leisure for abstraction) as such a body 
as I have imagined. And the exertions' of such men, either 
for the advancement of Jurisprudence and Legislation as 
sciences, or in the way of suggesting reforms in the existing 
law, mi^ht be expected to partake qf the good sense and 
sobriety to which the presence and castigation of practi- 
tioners W4!:uld naturally form them. ^ 
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How far such an institution were practicable, I have not 
the means of determining. 

Th^re would be one difficulty (at first) ; that of getting 
a sufficient number of teachers competent to prove the utility 
of learning the sciences taught by them ; masters of their 
respective sciences (so far as long and assiduous study could 
maJke them so) ; and, moreover, masters in the difficult art 
of perspicuous, discreet, and interesting exposition : an art 
very different from that of oratory, either in Parliament or 
at the Bar. Perhaps there is not in England a single man 
approaching the ideal of •a good teacher of any of these 
sciences. But this difficulty would be obviated, in a few 
years, by the demand for such teachers ; as it has been in 
countries in which similar institutions have been founded by 
the governments. 

Another difficulty is, the general indifference, in this 
country, about such institutions^ and the general incredulity 
as to their utility. But this indifference and incredulity are 
happily giving way (however slowly) ; and I am convinced 
that the importance of such institutions, with reference to the 
influence and honour of the legal profession, and to the good 
of the country (so much depending on the character of that 
profession) will, before many years are over, be generally felt 
and acknowledged.®^ 

Encouraging symptoms have already appeared ; and there 
is reason to hope from these beginnings, however feeble, that 
the government of the countiy, or that the Inns of Court, 
will ultimately provide for law students, and for young men 
destined to public life, the requisite means of an education 
fitting them for their high and important vocations. 

Having tried to state or suggest the subjects of the science 
of General Jurisprudence, with the manner in which those 
subjects ought to be expounded and exemplified ; and having 
tried to demonstrate the uses which the study of the science 
might produce ; I would briefly remark, that those uses are 
such as might result from the study, if the science were 
acquired by students of law (professional or intendedfor public 
life) with the requisite fulness and precision. But from mere 
attendance on a Course of Lectures, (however completely and 
correctly conceived, and however ^clearly expressed,) the 
science could not be^ acquired with that requisite fulfiess and 
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precision. It could not be so acquired, though the lecturer 
brought to the task the extensive and exact knowledge, the 
powers of adequate and orderly conception, and the rare 
talent of clear exposition and apt illustration, which the suc- 
cessful performance of the task requires. For he could only 
explain adequately, or with an approach to adequacy, some 
certain parts in the whole series ; filling up the gaps with 
mere indications of the necessary, but necessarily omitted, 
links. 
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CODIFICATION AND LAW REFORM. 

Owing to the growing bulk and intricacy of the English 
Law (a bulk and intricacy which must go on increasing) it is 
most probable, nay it is almost certain, that, before many 
years shall have elapsed, attempts will be made to systematise 
it, to simplify its structure,®to reduce its bulk, and so to render 
it more accessible. Partially, such attempts have already 
been made, and are actually in project. ^ And owing to the 
rapidity with which the accumulation of law goes on, to the 
incompatibility of many of its provisions with the changed 
circumstances of society, and to the turn for legal reform 
which public opinion is taking, it is most probable, nay it 
is almost certain, that the necessity for such changes will in 
a few years be felt or imagined, and that such changes will 
be attempted, skilfully or unskilfully. Of tlie expediency or 
inexpediency of such changes I presume not to give an opinion. 

I merely affirm that changes of the sort are in progn^ss, and 
that greater changes of the same sort are to be hoped or 
feared. 

Now, whether such changes shall increase or diminish the 
evil, will depend upon the quality and the degree of the skill 
which shall be brought to the task. It will depend upon the 
number of competent workmen who can be brought to it. I 
shall therefore attempt to shew what are the attainments 
requisite for such an undertaking. 

First ; with reference to the technical process of recon- 
structing the law, so as to reduce its bulk and to simplify its 
•mechanism, it is clear that none but lawyers can be compe- 
tent to it ; that none but lawyers intimately acquainted 
with the system to be operated upon, can ever produce it with 
effect. 

But a mere acquaintance with the actual detail of the 
system, however extensive and accur^ite, will not suffice. It 
is necessary that those who are q^ed to the task should 
possess that mastery <jf the system considered as ah organic 
whole, i?7hich is the distinguishing characteristic of the con- 
summate lawyer. It is pre-eminently neces8aryi*4hat they 
should possess clear an^ precise and ever-present conceptions 
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of the fundamental principles and distinctions, and of the 
import of the leading expressions; That they should have 
constantly before their mind a map of the law as a whole ; 
enabling it to subordinate the less general under the more 
general ; to perceive the relations of the parts to one another ; 
and thus to travel from general to particular and particular 
to general, and from a part to its relations to other parts, 
with readiness and ease : to subsume the particular under the 
general, and to analyse and translate the general into the 
particulars that it contains. 

Nor can it be said that this talent is a mere idea. It has 
been possessed by the consummate lawyers of every age and 
nation. It was possessed by the Eoman lawyers, and is in- 
deed their pre-eminent merit. Each seems to be possessed 
of the whole of the science ; each seems to be capable of 
applying its principles with equal justness and certainty. 
Insomuch that the Roman law, as formed by them, and as 
contained in the excerpts from the writings of which the 
Pandects constitute a part, though formed by the several 
labours of several men through a long series of ages, has all 
the coherence which commonly belongs to the work of one 
master mind. 

It was possessed by Coke and Hale, between the former 
of whom and the Roman lawyers the resemblance is striking. 
Though a chaos in form, the coherence of his mastery of the 
rules is complete. 

Without the talent which I have endeavoured to describe, 
every attempt to systematise the law must, in my opinion, be 
abortive, or, at least, will fall short of the intended mark. All 
depends upon firm intention ; upon an accurate conception 
of the leading principles and distinctions, of the subordination 
of the detail under those leading principles, and of the rela- 
tions of those leading principles to one another. If these be 
accurately conceived, the faults in detail are easily corrected. 
If these be conceived confusedly, the faults are incurable.®'^ 

It is moreover requisite that a considerable number of men 
qualified as I have described should exist. For a Code can- 
not be the work of any one single mind. And if the work of 
several it would be incoherent, though wrought out on a con- 
sistent plan, if not wrought out by men, each master of the 
system a*s an organic whole, and capable of working it out in 


^ ‘ Prod^rit autem hiyus, quod nunc rideant, plurima sui jupi8 loca sine 
molior« oonaideratio ad deniendam apiid hujus ductu inextricabilem labyriothum 
juri deditos contomtuni philosophia% si fore,’ — Leibnitz, Epist, dd Kestnerum. 
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detail consecutively. With such men, codification would 
doubtless be not only possible but expedient ; as is admitted 
by Von Savigny and by others of its bitterest opponents. 
And that the existence of such a number is not impossible, 
is shewn by the Pandects. • 

The only men to originate and accomplish, or to guide and 
accomplish, legislative innovations, are enlightened practical 
lawyers ; combining all that philosophy can yield, with all 
the indispensable supplements of philosophy which nothing 
but practice can impart. And this appears to be the meau- 
in^g of Lord Bacon, though he mentions ‘ viri civiles.’*^® With 
the practical conclusion wdiich he Reduces from the truth, I 
canuot agree. He seems to think that ‘ viri civiles ’ (mean- 
ing apparently public men, or practical •politicians) are the 
only fit legislators. No men less fit. And it is evident that 
the talents and acquirements which he supposes in such men 
(and for which he supposes them eminently called to the 
heroical work ’ of legislation) are such as can only be found 
in enlightened practical lawyers : men who combine w-ith 
an intimate knowledge of the existing system of law, a 
power and a liberal readiness to appreciate its merits and 
defects. 

With regard to partial systematisation, it is still more 
necessary that it should be done by men thus qualified. 

Unless projectors are insane, evey process of Codification 
is wrought out on a preconceived and previously stated plan 
of the whole system to be wrought upon. Though, therefore, 
the workers are not qualified previously in the manner T have 
described, the authors of the plan itself have, by the prepara- 
tion of it, disciplined themselves to the task in some degree. 
And those who execute the plan in detail have something of 
a guide in the plan itself. But in the case of bit-by-bit 
codification, the workmen have no plan before them of the 
whole law. And unless, by previous discipline, they have 
mas1:ered the law to be operated upon as an organic whole, 
they are working on a part inextricably connected with the 


* Qui de legibus ecripsfcnint, omreti ista ad viros civiles propri(5 spectat ; qui 
yel tanquam philosophi, vel tanquam optime norunt, quid ferat 8oci»'fas hu- 
jurisconsulti, argumentum illud tracta- mana, quj^ sulus popuJi, quid »quita« 
verunt. Atqne philosophi proponunt naturalis, quid gentium mores, quid re- 
multa, dictu p.ilchni, sed ah usu remota. rumpu^licarum formse divcT|se: ideoquo 
Jurisconsulti autem, bUffi quisque patriae possint de legihus, ex principiis et 
legum, vel etiam Romanarfim, aut Pon pratceptis, tani aequitates natural is, quam 

tifiearum, placitis obnoxii et addicti, politice%, decernore.’ — Bacon, Dr 
judicio sincere non utuntur, sed tanquam mentifi J^Untiarum, Prrft^ to the De 
6 vinculis sermocinantur. Certe coguitio Foutiftw Jurist l^b. viii. chap. iii. 
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rest of the whole, without any perception of its relations to 
that unexplored, or at least undetermined, residue. 

It seems to me that codification carried on in this manner, 
(and which, I know not why, has gotten to itself the honour- 
able name of practical,) is far more ra^ than any conceivable 
scheme of all-comprehensive codification ; and is much more 
likely to engender the confusion which, it is commonly sup- 
posed, all-comprehensive codification must produce. 

But the t^ents and knowledge requisite for such a task 
cannot be acquired by a merely empirical study of our own 
particular system, and by the mer^ habit of applying its rules 
to particular cases in the, course of practice. It can only be 
acquired by scientitic study ; and the study which I am trying 
to commend is of 'all others the best, with a view to the 
acquirement of it. 

The study of General Jurisprudence (as shewn above) has 
a tendency to form men qualified with the very talent which 
is most requisite for systematisation (or simplification), which 
is the great condition ‘ sine qua non ’ of codification ; and 
the want of which (as is admitted by the ablest of the 
opponents of codification) is the great difficulty in the way 
of it. It tends to fix in the mind a map of the law, so that 
all its acquisitions made empirically in the course of prac- 
tice, take their appropriate places in a well-conceived sys- 
tem; instead of forming a chaotic aggi'egate of several 
unconnected and merely arbitrary rules. It tends to produce 
the faculty of perceiving at a glance the dependencies of 
the parts of his system, which, as I have said, is the pecu- 
liar and striking characteristic of the great and consummate 
lawyer. 

Undoubtedly, a sufficiently accurate knowledge of detail 
can only be acquired by practice founded on previous study. 
But there is a wide difierence lM.‘tween the practical tact 
which suffices for the mere application of rules to practice, 
or for the discovery of rules applicable to the given case, and 
the adequate and clear perception of the legal system as a 
whole, and of the relations of its parts, which is necessary 
to the legislator ; to him who is concerned, not with the mere 
application of rules, but with the reconstruction of such rules, 
their expression and anungement, and with the numerous 
consequjences with whiih any proposed innovation may be 
pregnant. 

Thej^ery bulk of the system is an additional jeason for a 
thoroughly systematic^ knowledge of it. Not only is an in- 
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timate acquaintance necessary withits rules as taken severally , 
but a perception of their relations to one another, — a map 
ever present to the mental eye, in which the dependencies of 
the parts, the apt place for every paiticular, and the conse- 
quence of the alteration of any on any of the rest, may be 
traced with certainty. 

Mere theorists are apt to stick in barren '▼eneraiities, or 
to take no correct measure of what is practicable under exist- 
ing circumstances. Mere practitioners (however able as such) 
are not capable of subordinating details to generalities and 
o? perceiving the extent of^uch generalities ; and, moreover, 
are incapable (from want of any standard of comparison) of 
appreciating the defects of their own system, and unwilling 
to amend them. % • 

Theory and Practice arc generally supposed to be incom- 
patible. Though this is a gross error, there are doubtless 
some men to whom theory is more particularly useful ; while 
there are others who, in the present state of opinion, would 
do well to avoid it. It may be feared that those who are 
not accustomed to abstract, may form hasty and ill-founded 
theories ; and that those who have learned the principles of 
law in a general or abstract form, may only be perplexed by 
them when they come to the details of a positive system. 

Theory is a systematical statement of rules or propositions. 
Practice,— the application of any of these rules or proposi- 
tions. Theory of what and theory of what ought to he, are 
perpetuaDy confounded. Hence it is customary to oppose 
practice to all theory ; because, in many cases, theories of 
what ought to he are erroneous ; are not founded upon accurate 
observation ; upon the accurate observations which the prac- 
titioner has the opportunity of making. Tidd’s work is as 
much a theory of what is, as anything that ever bore the 
name. 

Secondly, in respect of Legislation. i^cKisintioi. 

Innovations on the substance of existing law, can only be 
accomplished by lawyers, — whoever may conceive and suggest by Sden- 
them. For every innovation on substance imports an inno- 
ration on form, though changes in the form are not, of 
necessity, changes in the substance. *In respect, therefore, 
of changes in substance, in so far aslihey import conrespond- 
ing changes in form itnd mechanism, all that I have said 
about total or partial codification or simplification m the way 
of extirpation and substitution, is full/ applicable. 
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With a view even to changes in substance, they ought to 
originate with lawyers intimately acquainted with the system 
to be wrought upon. Or, though others may suggest them, 
they ought to be submitted to the judgment of such lawyers 
before they are executed. None but they can determine how 
far such changes (though consonant to sound general prin- 
ciples of legislation) would accord with the actual circum- 
stances in which the country is placed. Not to mention, 
that the end of many innovations is, in truth, often accom- 
plished by existing law, or might be accomplished by some 
slight modification of it.®^ ^ 

But in order that ev^n lawyers may be fitted for guiding 
legislation, it is necessary that they should be lawyers who 
not only possess tile indispensable requisite of familiar ac- 
quaintance with the actual system, and with the actual posi- 
tion of the country, but who also are acquainted with the 
science of legislation ; therefore, with general jurisprudence 
(including comparative jurisprudence) as an integral portion 
of legislation ; and with all those sciences (auch as political 
economy) from which the science of legislation, considered 
as the science of law as it should be, is in great measure 
derived. 

Without these studies, they cannot and will not appreciate 
impartially and justly, the merits and demerits of the exist- 
ing law, the wants of the country, the expediency or in- 
expediency of proposed innovations. Without them, they 
will evince the ‘ morosa morum retentio.* They will not 
evince the candid readiness to admit the faults of the exist- 
ing system, and to lend their aid to amend them, which 
is necessary to make them looked up to by the public as 
the guides of legislation : a position which, with this readi- 
ness, (so indispensable to their guidance in all successful 
legislation,) they infallibly would attain ; a position most 
honourable to the profession, and lending a dignity to all 
its members; a position which, with a view to the public 
good, it is necessary they should attain. It is not in the 
power of the profession to prevent a change, but it is in 
their power to take the lead and to determine the. course of 
the evita ble movement ; to discredit and crush (with the 
weight of influence founded on reason and public spirit) 
crude and mischievous innovations ; to suggest useful inno- 
vations, and to carry useful innovatiox.8 cuggested by others 
into successful execution. 

** in tms respect, of the Court of Cassation, 
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Sound legislatire reforms (or sound innoTations on the 
substance of the existing law) are not to be expected from 
the undisciplined sagacity .of mere laymen: men who are 
neither acquainted, on the one hand, with the detail of the 
existing system, nor, on the other, with the general prin- 
ciples of law, with the ^science of legislation and with the 
sciences related to it: though suggestions from such men 
may be valuable. Nor can they be expected either from 
men who have acquired by mere solitary study such general 
principles, or from lawyers, however extensively acquainted 
wiA their own system, who ^have not qualified themselves in 
the manner described. 

As is well remarked by Lord Bacon with regard to these 
two last-mentioned classes of men, in th^ passage just re- 
ferred to in the ^ De Augmentis,’ mere speculators on law, 
however good their general principles, have no adequate 
knowledge of the actual system, or of the circumstances 
modifying the application of such principles, and which 
must be duly appreciated before they can be applied in 
practice ; whilst merely practical lawyers, though never so 
accurately acquainted with the actual system, and with mo- 
difying circumstances, are so fettered by prejudices in fa- 
vour of existing institutions, that they will not and cannot 
perceive and admit the expediency and necessity for the 
changes, which inevitable changes in the conditions of 
society are forcing upon them. 

Thus, it appears clearly from the history of the English 
Law that the Equity of the Chancellors sprang, chiefly, from 
the illiberal adherence of the Common Law Courts to the 
defects of the law which they administered and of the pro- 
cedure by which they enforced it. If they had successively 
adjusted their law and procedure to the successive demands 
for innovation which time incessantly engendered, the extra- 
ordinary jurisdiction of the Chancellors would have had no 
plausible ground ; and the necessary and eternal distinction 
between strict Law and Equity would probably have been 
unknown to the law of the English nation, as well as to most 
of the systems obtaining in other communities. 

Some enterprising judges in modem times have endea- 
voured, with more or less of success, •to get to their own 
tribunals matters which Chancery thad engrossed*: [E.g. 

Lord Mansfield, and«eviBn that stickler for things ancient. 

Lord Kenyon.®®] But whether it w^re expedient to alter 

• •• 

** Read v. Brookman, 3 Term Reports, 151. 
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in this patcliwork nmnner, now that the arbitrary line has 
been drawn, may be questioned. 


I conclude by summing up the considerations on which the 
question of Codification turns. 

mmini of Such are the evils of judicial legislation, that it would 
seem that the expediency of a Code (or of a complete or 
lication. exclusive body of statute law) will hardly admit of a doubt. 

Nor would it, provided that the chaos of judiciary law, a^d 
of the statute law stuck patchwr’se on the judiciary, could 
be superseded by a ^00#? Code. For when we contrast the 
chaos with a positive code, we must not contrast it with the 
very best of possible or conceivable codes, but with the code, 
which, under the given circumstances of the given com- 
munity, would probably be the result of an attempt to 
codify. 

Whoever has considered the difficulty of making a good 
statute, will not think lightly of the diflSculty of making a 
code. To conceive distinctly the general purpose of a statute, 
to conceive distinctly the subordinate provisions through 
which its general purpose must be accomplished, and to 
express that general purpose and those subordinate pro- 
visions in perfectly adequate and not ambiguous language, is 
a business of extreme delicacy and of extreme difficulty, 
though.it is frequently tossed by legislators to inferior and 
incompetent workmen. I will venture to affirm, that what 
is commonly called the technical part of legislation, is incom- 
parably more difficult than what may be styled the ethical. 
In other words, it is far easier to conceive justly what would 
be useful law, than so to construct that same law that it 
may accomplish the design of the lawgiver. 

Accordingly, statutes made with great deliberation, and 
by learned and judicious lawyers, have been expressed so 
obscurely, or have been constructed so unaptly, that deci- 
sions interpreting the sense of their provisions, or supplying 
and correcting their provisions ex ratione legis^ have been 
of necessity heaped upon them by tHb Courts of Justice. 
Such, for example, is^the case witii the Statute of Frauds ; 
which was made by three of the wisest lawyers in the reign 
of Charles the Second : Sir M. Hale (if I remember aright) 
being one of them. * 

It fallows from what I have premised, and will appear 
clearly from wh^t I stall say hereafter, that ^he question of 
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Codification is a question of time and place. Speaking in 
abstract (or without reference to the circumstances of a given 
community) there can be no doubt that a complete Code is 
better than a body of judiciary law: or is better than a 
body of law partly consisting of judiciary law, and partly 
of statute law stuck patch wise on a body of judiciary. 

But taking the question in concrete (or with a view to 
the expediency of codification in this or that community) a 
doubt may arise. For here we must contrast the existing 
la^ (not with the heau ideal of possible codes, but) with that 
particular code which an* attempt to codify would then 
and there engender. And that particular and practical 
question (as Herr von Savigny has rightly judged) will turn 
mainly on the answer that must be given to another : namely, 

Are there men, then and there, competent to the difficult 
task of successful codification ? of producing a code, which, 
on the whole, would more^ than compensate the evil that 
must necessarily attend the change ? 

The vast difficulty of successful codification, no rational 
advocate of codification will deny or doubt. Its impossibility 
none of its rational opponents will venture to affirm. 
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— not by public men . . .1131 

— must be worked out on a precon- 

ceived plan .... ibid 

— necessity that persons employed 

in constructing it should be 
versed both in theory and 
practice .... 1130-32 

— Bacon’s opinion , , .1131 

— general statement of the consi- 

demtions on which the question 
of codification turns . .1136 

Cotlification, possibility and condi- 
tions of 18 

— its place in the outline. (S<.'e 

Code) 37 

Cognitio, in Roman law . . . 608 

Coke, Lfird, his mastery of English 

law ..... 1130 
Combinations, simple, of rights in 

rem and rights in personam 47, 36 
Command, every law is a . 81,90 

— but every, is not a law . 94, lOO 

— analysis of the term . . 90-93 

— is a signification of desire . , 91 

— how related to duty and sanction ibid 

— how distinguished from other 

significations of desire . . ibid 

— not by violence of motive to com- 

pliance ..... 92 

— Paley’s error in that respect . ihid 

— it is a law when it obliges gene- 

rally to acts of a class . 94 

— it is not a law when it obliges 

to a specific act or forbear- 
ance . . ? . . ibid 

— examples of each kind . . 95 

— distinction does not depend on 

whether it binds one person or 
more 97 

— error of Blaekstone and others in 

this respect .... ibid 

— diTine eommands. (See Divine 

Law) 

Cbrnmit and Omit, distinetion be- 
tween the tenns \ • •488 


CON 
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Common Law Prooedure Acts, «. 488, 620 
Common Sente, an expresaion 
founded on hippothesis as to 
the index of Divine commands 108 
Commons, House of, possesses a 

portion of sovereignty . .251 

— powers of mcml>ers are delegated 

absolutely by constituents . ibid 

— but subject to an implied trust , 252 

— the performance of that trust en- 

forced by moral sanctions . 258 

— no legal sanction for the per- 

formance thereof could be 

createii ihtd 

Compassing, meaning of term . 454 

Complexion, moral, of an act. . 166 

Comidiention of each branch of a 

lega^ system with another . 796 

ComjMJsite St^ite. nature of . . 264 

Compulsion ( Vw) a ground of non- 

imputation . . . 84, 514 

Condition. (See Sfatue) 

— or SfatuSf constituted by rights, 

&e . 706 

• — different classes of conditions 

diKtinguiahe<l .... 69 

— professional and tlomestic condi- 

tions ..... 782 

Condominium or coneurrcnt right 

in rent ..... 826 

Conduct, human, is guided by rules 1 1 7, 

119 

— and by authority . . .127 

— utility is not the test of it . 160 

— but only the index to Divine 

Commands .... ibid 

— the antecedents which determine 

it . . . . . .165 

Confederation of States, nature of 239, 

264 

— differs from a federal govern- 

mtsnt ..... ibid 
Conffrencen, preliminary to French 

Code 697 

Consent of the people*, in what sense 

governments exist by . . 304 

— in no other sense than all law 

obeyed by ... . ibid 

— in what sense governments origi- 

nate by . . . * • 36fi 

Consideration, absence of from 
contracts, how it affects third 
persons . . . • • ^**2 

i — difference lietween vicious, and 

^ want of . . • • • ^btd 

ContiiUum, or compassing, meaning 

• of term . - • • b44 

Constitution, theory of the British , 251 

Constitutional jealousy, its iu- 

* jurious effect upon the form 

^ of law . • 

Constitutional Law, meaning of the 

term* 274 
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Constitutional and administradve Contract* confusion of contract with 

law ..... 73 conveyance .... 1001 

Constitutions (Edictal) of the Ro- — importance of clearing up this 

man Emperors* made in their confusion .... 1006 

legislative character 36* 633 — often used as 83 moDymous with 

— (Decretal), in their capacity of convention . . . .1116 

sovereign judges . . 36, 536 — meaning of the term in Homan 

Construction of statute law . . 66 law ihid 

— differs widely induction of — uncertain meaning of the term 

judiciary law .... 649 in English law . . . ibid 

Contingent remainders, Fearue’s Contractu^ actions ex . . .64 

treatise on ... . 895 Convention or agreements in out- 

— how distinguished from vested line . . . . . o5 

remainders .... ibid — deCnition of (Roman lawyers) . 1014 

Contingent right, nature of . . ^*90 — meaning of the term . .1016 

— not definable in same way as a Conveyance (or alienation) distin- 

contingont remainder . . 894 guished from contract . . 56 

— future right is always . ' . 897 — and contract may be contained 

Contingent rights in rent opposed to in the same instrument . , 387 

veetid . . . . .52 — are not distinguished by the mere 

Contingent truth, how distinguished j consent of parties . . . iJiid 

from necessary truth . . 1043 | - confusion of, with contract . 1001 

Contract, rights fa arising — importance of dealing up this 

from ..... /)5 j confusion .... 1006 

— distinguished from conveyance . 56 ConveyanetTs, practice of, not a 

— false assumption, that govern- source of law .... 564 

inent is based on . . . 307 — but adopted as law by judges . ildd 

— rights begotten by, are jwra in 666, 667 

personam .... 384 Corporation distinguished from 

— and conveyance may be con- versitas juris . . . .67 

tained in the same instrument 387 Corporeal and iucorporeal, division 

— not distinguislied by the mere of things into . . 371, 804 

consent of parties . . . dnd Corporeal hereditaments in Englisii 

— to sell, in the department of law .... 372, 708 

English law called Equity, Corpus delicti^ meauing of the 

VQHts jus ifi rem, and is there- term . . . . .479 

fore a eonveyaiice . . . 388 Corpus juris, cannot be arranged 

— nature of obligee’s right which with logical rigour ... 67 

is violated by a person wlio — arrangement of, founded on dis- 

preveuts fulfilment of . . 402 tinclion between law of persons 

— intention of parties to, w'hat it and of things 713, 718, 765, 964 

means ..... 456 — 'other possible divisions of . . 716 

— Paley’s definition of intention of ilnd ; — inconsistency of the divisions 

— a breach of contract is an injury 489 | adopted by the Komao lawyers 

— why a promise is binding . . 939 and by Blackston© . . . 760 

— object of solemnities attached to — logical defects in all the best ar- 

oontracts ... 940 raugements yet made . . 796 . 

— why Boleranitiee not required Covenant lor title (conveyance with) 

W'hen there is a consideration of 941 xeetB jus m rem Aud jus in per- 

— how third persons are affected by sanam at once ... 56 

absence of solemnities . . ibid — for quiet enjoyment, same ro- 

— or absence of considemtion . 942 mark applies to . . . 383 

— difference between vicious oonsi- Crimes, distinguished from civil in- 

deration and want of considera- juries . 62,63,397,416,518 

tion 942 — duties arising from ... 67 

— why a contract strictly so called — inlringements of primary and 

gives no right in re isb against absolute duties are ... 68 

third persons .... ibid — classed with reference to the re- 

~ in what cases it becomes an alie> spectiv^ rights and duties . ibid 

nation ..... n43 — error of Blackstone's distinction 416 

— implied Gon^<^ not to be con- , — divided into crimes^rwyenfritm* 

founded with quasi-contract . 946, and crimes jtitrs 

" 94&, 1018 — meaning of thk (uvisioii • • 689 



Index. 


”45 


CBI 

Crimes : this division talli^ with 
the division into maHa in »e and 
mala prokAUa . . . 590 j 

— what is necessary to a definition i 

of crimes . . . • 1092 j 

— what are the essentials of a <*ime, 

or the grounds of imputation 1092- 

1096 

— (1) every act or omission which 

is a crime snpposcN? criminal 
knowledge or negligence {yet 
scienter, vel negligenter') . . 1092 1 

-^(2) it must not be purely invo- t 

luntary .... .1096 I 

— (3) it must not proceed from an* ! 

instant and well-grounded fear | 

greater than the fear naturally 1 

inspired by the law . . ibid ' 

— (4) it is not a crime if done in | 

pursuance of a legal duty . 1096 j 
• — (6) or of a legal riglit or permis- 
sion granted by the law . . iHd ' 

— (6) an overt act is necessary . ibid j 

— scheme of the Roman law, Ian- j 

gujige in regard to the grounds j 

of imputation . . . . 1092 ' 

— different meanings of culpa and ' 

doln^ ..... ibid ' 

--of malice as a name for cnniinal , 

design ..... 1093 I 

— inconsiderate assumption that 

malice or criminal design is of , 

the essence of every crime . ibid 

-- criminal design . . . 1093 

— criminal knowledge short of cri- i 

minal design .... ibid 

— criminal negligence . . . 1094 

— ignorance never, jjcr sc, a justifi- 

cation of crime . . . 1096 

— the nature of an overt act 

which is of the essence of a 
crime ..... 1006 . 

— attempts to commit crimes . 1097 , 

— rules for the application of 

punishments .... 1099 

— tabular statement of the different 

kinds of crimes . . . 1101 

• Ordinal procedure ... 69 

— jurisdiction, in whom it resided i 

at Rome .... 604 I 

Criminal lisw, why generally ex- i 

eluded from Justinian’s Insti- 
tutes . * • * 

— very small portion oT, therein 

treated ..... 959 

— difficulty of determining place 

which ought to be assigned to it 960 

— necessary first to determine true 

distinction between jpub^c and 
private law .... ibid 
— CMificatioD of, necessaiy 1 076 et seq. 

— inconveniences arising from the 

present state of common law . 1076 
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Criminal Lew, report!, records, and 

treatises .... 1076 

— difference between interpretation 

of statute and common law . 1076 

— much of present law founded on 

antiquated notions . . . ibid 

— obscurity arising from partial 

adherence to antiquated no- 
tions iM 

— obscurity arising from extending 

rules to cases connected by re- 
mote analogies . . .1077 

— inconsistent definitions of theft 1078 

— inconveniences of the present 

statute law .... 1079 
-Inconveniences of having two 
bodies of law, f>ne common and 
tlie other statute . . . 1080 

— advantages of combining these . 1081 
~ method of arrangement adopted 

in the Kreneh IV'nal Code . 1089 

- indefinite extent . . . 1090 

— what crimes ought to he included 

in a criminjil code . . . ibid 

— to what territory it should apply 1091 
Cruelty to animais, duty to abstain 

from, an absolute duty , . 67 

Cujus esf solum ejm vst usque nd 

ca>lum . . • . . . 839 

Culpa .34 

analysis of . 446, 472, 1092, 1094 
restricted application of term 
by lawyers, especially criminal 
lawyers . . .* . .476 

■ Feuerhjieh’s analysis of the term 477 
Rosslort’s ana l ysis of the term . 478 

Custom, is only positive morality 
until it receive the impress of 
the judyo or legiMlator . . 37 

Customary law, genorul and local . 38 

true nature of . . . 103, 2tt4 

' Komun notion of , . . 643 

is a part of positive law . . 663 

Cicero’s account of how it is 
generated .... 566 

— is not founded on consensus uien- 

fium ..... ibid 

— Blaekstone’s erroneous descrip- 

tion of it . . . 668 

— is a species of judiciary law . 660 

i 

I TV' DONIS, statute liberally 

construed .... 666 

De jure possessimiis, treatise by 

Savigny commended . . 66 

Dead, univer%,iaie^ juris devolving 

• from the dead as st^h . 69 

Decisions, process of extracting law 
from. (See Judiciary Law) 
DeSaratory laws.so called, are often 

imperative . ^ , .101 

— are |iot l%ws proper . . .219 
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Declfttaiozj laws, oatufa of . 668, 669 

Decretaa the Roman Empexore 

made in their judicial Amctkm 36, 

686 

Befenee, pereons whose duly is, 

against foreign enemies « . 72 

I>efenc«*s (incidental) conduct of . 66 

Definitions of leading terms in 
jurisprudence, absence of, in 
Eienw and Prussian codes . 692, 
603. 1070, 1071 

importance of their being given 
^stinctlv . . . .1110 

— neglect of this in treatises on 

law ihid 

Delegation of sovereign power to f 
political sul>ordioate8 . . 250 

— to representatives . . .261 

— may be subject to a trust, orhiay 

be absolute .... ihid 

— in this country it is subject to a 

trust 262 

— how the performance of that 

trust is enforced , . 262, 263 

— cannot be enforced by legal 

methods ..... 264 

Delict, or injury . ... 34 

— extensive meaning of, in Homan 

Law . . . . .64 

— actions arising out of, nearly 

allied to actions arising out of 
contract 488 

— nature of quasi delicts . . 945 

— distinction of from qvMsi delicts, 

is illogical and superfluous . 969 
Delicto, actions ex , . . .64 

Delicts are violations of rights or 

duties 44 

— included in consideration of sane- 

tioning rights and duties . 46 

— rights in personam arising from 

delicts . . . . 66, 62 

Demand, peculiarity of English law 
in not requiring, before action 
brought 486 

— conainteDcy of Homan law in re- 

quiring 490 

— without it, a person is not m 

ifu*rd itfid 

Democracy, definition of . . 245 

— sovereign power of democracies 251 

— the nature of popular govern- 

ment 284 j 

— Hobbes* remarks on democrati- 

cal government . . 286 

Deontology, science of legislation a 

department of. . ^ . 33, 85 

— the science of, is Bentham^s 

name for ethics . .117 

— tendency to confound positive 

morality with it, (See Dosiitve ® 

Moraiity) t220 
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Descent, notion of, involved with 
description of rights as limited 
or unlimited in respect of du- 
ration . 869, 869, ». 

Desire (or Wish), place of, amongst 

the leading notions . . 34 

— explanation of the supposed con- 

flict between, and will . . 462 

— cannot be directly controlled by 

the will idid 

— may be destroyed by the will in- 

directly ibid 

Despotic government, nature of • 28^3 

Detention, Rationale of right of . 65 

Dotert5inate and indeterminate bo- 
dies, distinction between . 191 

Detinue, nature of action formerly 
properly, and still in common 
legal parlance, so called . . 389 

Digest, Homan, materials on which 

founded 626 

— arrangement of, purely unscien- 

tific .... 626, 954 

— enormous fault in code and, if 

together considered as a code . 643 

Dignity, whether rights belonging to 

a, are part of the law of stedus 977 
Direct legislation . . 36, 37, 547 

Divine Law, the ultimate test of 
positive law and positive 
rality 76 

— analysis . . . . 81, 83 

— meaning of term ... 88 

one division of laws proper . ihid 

— identical with natural law pro- 

perly so called ... 88 

— how distinguished from human 

law ..... 106 

— is partly revealed and partly un- 

revealed ..... ihid 

— nature of index to unrevoaled . 107 

— different hypotheses as to nature 

of that index .... ihid 

— hypothesis of a moral sense . %hid 

— hypothesis of principle of utility 109 
- true statement of principle of 

utility ..... ihid 

— principle of utility inferred from 

tendency of human actions. 

(8ee Utility) .... ibid 
Division, main, of subject of the 

lectures 36 

— of law with reference to its pur- 

poses . . . . .42 

— between law of persons and law 

of things is arbitraiy . . 43 

its use and history . . ibid 

not perfectly distinct . 44, 717 

— of corpus juris . . 716, 787 

— inconsist&cy *'of that adapted 

by the Homan lawyers and by 
Blackstone . « . . 760 
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DiTisicm of law of things . 787 et mq. 
Dolm, meanings of the term . 445, 1092 I 
Domestic, law of domestic growth . 89 

— conditions opposed to profes- 

sional . . . , . .69 

Dominia — Obliaation^s, distinction 
between, by Boman lawyers, 
answers to that between Jua 
in rem — m perscnam of the 
modern civilians ... 60 

— consequence of misunderstanding 

of these terms by authors of 
^French code .... 696 

Dominion, various meanings of. 817 
(See Property) • 

Dominium^ larger meaning of, with 

Boman lawyers . . . 47 

— but they expected the right of a 

universal successor from . . 878 

Dominium — Servitua^ distinguished 60, 

822 

Dominius, possession of, not an ex- 
ercise of the right of possession 64 
Droits^ intigroMx, as opposed to 

Droits (Bentham) . . .828 

Drunkenness, as a ^ouncl of exemp- 
tion from liability . . 610, 612 

Duration, a ground of distinction 

between rights . 61,869 1 

— Qwpre, Whether this distinction j 

is of importance in genera! | 

jurisprudence? . . . 868 | 

— according to Bentham, capacity j 

of indefinite duration is an j 

element in the definition of I 

political Kcciety . . 240 - 

Duties, relative and absolute . 34, 67 1 

— with rights, &c., constitute i 

statiis . . • . 41, 709 1 

— relative, answering to rights in , 

rcm, are negative 46, 381, 965 ! 

an objection to this position i 

answered . . . 813 j 

— sanctioning (in outline) . . 62 

— arising from crimes ... 67 

— ars correlative to commands 91, 94 

— are relative or absolute . .412 

— diiitinctions of, with regard to 

the objects to which they relate 413 

— self-regarding . . . .414 

— distinction of duties analogous 

Ut distinction between Jus pub- 
licum and Jus privatum^ . .416 

— distinction between those en- 

forced civilly and those en- 
forced criminally . . . ibid 

— those which are absolute are 

enforced criminally . .417 

— certain absolute duties ]j^lo^ to 

law of political snafus .814 

Duty, one of the leading notions . 34 

— implied by command. (See 

Command) .... 


18T 

pAoa 

E asement. (SeeSM^#) 

— distinction between, and 
property . . , 822, 681 

— meaning of the term . . . ibid 

— difficulties which encumber the 

term $38 

— not quite identical with servi- 
tude in sense of modem civi- 
lians tbid 

— but will be so used by author . ibid 
— is a fragment of property . 831,843 

Economical conditions opposed to 

professional .... 782 

Edict of Prsetor, general and special, 

difieronce between . , .611 

— -^y styled . . .618 

— change maae under Hadrian re- 

spectii^ .... 623 

Edictal constitutions of Boman 
Emperors made in their legis- 
lative character . . 36, 634 

Ejectment, is what Boman lawyers 

would call actio in rem , . 389 

— its origin, n 834 

Eldon, Lord, his reluctance to ex- 
tend a rule .... 668 

j — and to generalise . . . 680 

1 Elcgantia, meaning of the term as 
I applied to law ' . . 662, 677 

Emperors, Boman, legislated di- 
rectly by constitutions . 36, 633 

— and indirectly or judicially by 

decrrtn and resirripta . 36, 636 

KmphyteudH, right of, 866, 879-881, 884- 

886 

Entails of English law ... 62 

Equity, various meanings of, 40, 694 et seg. 
— contract of sale in . . . 388 

— origin of the term . . . 676 

— meaning of term as applied to 

Ju.'t pr<eiorium . . . 677* 678 

— meaning of, as denoting a body 

of law 602 

! — as a distinct body of law, is not 
universally present in all sys- 
tems ..... 634 

— is nearly confined to Boman and 
I English law .... ibid 
— history of English courts of, well 

given by Blackstono . . 635 

I — difference between Boman and 

English .... 636, 641 
— error of supposing Equity in 
England tf> depend on the or- 
hitrium of the judge , . 610 

Erie (Slir William), Mr. Austin's 

letter to . • . .18 

Errdlr, when a ground of gxemption 

from liability . . . 495-608 

Esta^ and effects, the totality of 

a man’s means . . . 810 

— in dee simple, not defilbed either, 

by ^ale qr Blackstone » . 828 
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Estate in fee simple, not absolute 

property .... 866 
Ethics, ambiguity of the term . 17 

— (or deontology), science of h^s- 

lation a department of . 33 

— leading principles of, may be at- 

taint by all . . . 136 

— causes of present imperfect state 

of knowledge of . 1 36 seg. 

< — importance of wide>spread know- 
ledge of . . . 137,143 

— might be made to rank W'ith 

sciences capable of demonstra- 
tion 140 

— Lockers opinion to that efft^t , 141 

— definition of science of . . *177 

— consists of (1) legislation, (2) 

morals ..... ibid 
— - field of, surveyed in these lec- 
tures, circumscribed by an un- 
defined iKJUndary, v. . . 466 

Event, one of the leading notions . 34 

Events, as causes of rights and 

duties ..... 48 

-- how distinguishofl from persons 

and things .... 375 

Evidence, rationale of . . . 66 

— of an act, freqiu'iitly confused 

with the act itself .* . 442 

Ex contractu^ ex delicto, rights 

arising bly 

actions .... 64 

Ex ddwto, obligations, nearly allied 
to obligations quasi ex con- 
tractu, ^See Delict) , .480 

Execution of .pidgnient ... 60 

Executive and legislative, distinc- 
tion of political powers into . 255 

Executor, a universjil successor . .*>0 

— properly a condition or status, 718, 984 

— why treated of, in Ihm' of things 085 
Extensive inlerpretutiou 40, 1025, 1027 


F CT, one of the leading notions 34 
Facti iffmvrantia, a ground of 
iMW-imputiLtioii . . 84, 495 et seg. 

Facts and events, as causes of rights 

and duties .... 48 

Facts, how distinguished from per- 
sons and thing.s . 375 

— sometimes, but not always, 

synonymous with nmU . ibid 
Facultas personce competens sine 

reape{du ad certa7n persanam , 46 

m certam vcrsotui9n . . ibid 

Faculty, commqjily denotes a right *^734 
— but also denotes capacity or 

ability to acquire a right . ^ihid 
Falck, his Encyclopaedia . 71 


— reiparks on tiis method of ar-v 

rangement 768 


PAOX 

Falck, his mistaken criticism on 

Hale's arrangement ^ . . 777 

Father, rights of, over child are 

rights in personam. . . . 395 

— bnt rights of, to custody, &c., of 

childif are rights in rem . 395, 970 

Feame, his treatise on Contingent 

Remainders .... 895 

Federal Government, nature of 239, 264 

— how it diflfera from a confedera- 

tion of states . . . ibid 

Felonies and misdemeanours, qu. the 

use of retaining the distinction 1^38 

— how distinguished . . . TO89 

Feudal institutions, distinction be- 
tween real and personal rights, 

a consequence of . . .60 

— origin of . . . . 880, 884 

Feuerbach, his analysis guilt . 477 

— his agreement with the author 

upon the meaning of the dis- 
tinction between dominium and 
ohligatio as understood by the 
Romans .... 395 

Fichte, his remark about the func- 
tions of g< vernment . . 790 

Fictions, why resorted to as a mode 

of altering the law . 629, 63() 

Forbearance, one of the leading 

notions . . . .34 

— meaning of the term . . 377 

— is not willed bnt intended . 437 

— how' distinguished from omission 438 
Forbearaneos (with acts) the objects 

of rights and duties 48, 378, 406 
-- only, the object-® of jus in rem, 581, 965 
Foreign, law of foreign originaL . 39 

sovereigns may have rights . 298 

Foreigners, subject to law's of coun- 
try which they inhabit . . 341 

— their peculiar condition in an- 

cient Rome .... 570 

Formula, nature of, in Roman pro- 
cedure .... 606, 607 

Fountains or sources of law . tS5, 38 

— meaning of the phrase . 526, 627 

Franchise is a right in rem, not ex- 
ercised over a determinate sub- ^ 
ject (See Jus in rem) . 400* 987 

Frauds, statute of, liberally con- 
strued 656 

Frederic of Prussia, the Great, his 

position in the German empire 260 

— his intention in framing a code . 690 

Free Government, nature of . . 281 

French Codes, method of arrange- 
ment adopted in . » .766 

— their defects .... ibid 
French la^, saljg of an immovable in 387 
Fungible and not fungible, division 

of things into . . 807 

Future rights, tfi ram, opposed to 

vested . . • .52 
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Future nghta w rtm oppoeed to 

contingent rights . . . 890 

— rights are always contingent . 897 

G AIUS, how delicts considered by 63 j 
— title df^ komiuufn 37 1 j 

— arrangement of his treatise on 

law 76l j 

Gemehtes Ji^cht in Germany . . 690 

General and local customary laws. 38, 06I ! 
General jurisprudence. Austin’s pro- 

% posed larger work on . . 17 

— distinguished from particular^ 

jurisprudence . . 33,1108 

— preparative to the study of the 

science of legislation . . dml 

General Utility. (See Utility) ^ | 

General and special c<s!e8 . 713 j 

Gentium. ( For Jft» Gentium, see J/ts) ' 

Gentz, F. von, his mistJikeu views [ 

of the origin of government . 334 

German Empire, ^‘tntes, c()miK>sing. 

how far independent . 260, 269 

German Jurists, their misapplica- 
tion of Kant’s language jw to 
mhjec't and ohjrcf . , 293, 737 

German Philosophers, their false 

notion of govcrnnient . . •'*33 

Germany, Itomiin law obtaining in 40. 1 

6*>6 ‘ 

Gilbert, C.B., his historical w(»rk 

on equity .... 636 1 

Godwin, his mist^\kc nstothe theory ] 

of utility . . . . 167 ! 

— that theory involvcil in his prin- ' 

ciples «»f justice, a. . . ifnd • 

— his speculations as to the possi- i 

bility of doing witlnmt a go- | 

vernment .... 790 I 

Good name (ri:rbt to) . . 40, 816 1 

Government, Kant’s division of the 

different kinds of 237, 319, 3o2 • 
— nature of free . . . 281 j 

— popular government may bo in 

ferior to monarchical in a well- I 

instructed comn unity . . 290 * 

— not so in one imperfectly in- ' 

struct ed .... ibtd 
— does not exist by consent of j 

people .... 304, 307 ; 

— false hypothesis of orvjinnl con- j 

tract as basis ttf . • . 307 1 

— false notions of German philo- I 

sophers on the subject (See ! 

Sovereign, Sovereignty) . . 333 1 

— Fichte's remark about the func- i 

tions of .... 790 

Grotiofl, his definition of xigbt* in 

rem, in personam 46, 381 

— his confusion of positive morality 

with what morality r»ught to be 222 
— his definition of Sovereignty ^ . 241 

VOL. 11. % 
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Guardian, rights of, over ward, are 

rights in personam . . 895, 970 

— but rights of. to custody, &c.. of 

child, are rights in rem . .971 

— •difficulty of assigning place to 

tho«e rights in a division of 
law into public and private . 7-74 

Guilt, analysis of . . . , 47-i 

— ' restrictinl appUciitioii of ttTm by 
lawyers, espivially criminal 
lawyers . . . ,476 

— Feuei-bach’s analysis of the term 477 

— Ibisshirt's analysis of the term . 478 


iJtlTATlO, not properly a 
servitude . . 833, 81ffi 

Uteres InnUmus, in Roman law, a 

universal successor . . 69 

IlfPreditns jaerns, iii Roman law, 

what ..... 366 

Hale. Sir M , bis correct notions on 
the relative order of the law of 
persons ami tbe law of things . 44 

-- nn<l in rejecting the division ho- 

twoeii public and private law . 76 

— his error as to extent of law of 

persons . ^ . . .371 

his inuhtery «)f I'higlish law 377. 1 136 
his share in drawing the St-atuto 
ofhVands .... 683 

his incoriHistency in phw’ing (ho 
rel tti«»n of anci'stor and h«*ir 
in law of porsons, hutoxt*^!! rs 
and :idn»i nisi Tutors in law of 
thmgs . , . . .718 

his use of the word ability . 731 

- correctly p)ac«*s ibc law of poli- 

tical condition in the law of 
p»?rsoriH . . . . .777 

— his corroct »b>signation, ‘Pleas of 

the Oown’ .... 779 

his use of the word rrou imirnl , 782 

Half *-overcign staW-s. riatupe of . 2oS 
Hanover, an ind»'[M*n(leiit sovereign 

state . . . . .262 

Hartley, Hr., his hypfUhesis as to 

the nature of bene\M)!eric« . 167 

Heedle.sHn<‘HH, ifs jilace amtmg the 

leading notif ms . . . ”4 

— - why necetsary to analyse . . 422 

— how it differs from negligenco 44^', 

444, 474 

— how from inten* ion . . .411 

— criminal heedlossness . .1091 

HeinecTius, his^erronoous notion of 

^atns .... 720 

— hts division of status 4nto those 

gui ex ips& neitutd projwiseun^ 
iur and those qui ex jure ci- 
vili drscendunt . .743 

— bis^errors respecting acquisition ♦ 

of in^m . . 996, 997 

8 
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lloir, a nniversal successor . . 59 

— properly a condition or stains . 984 

- why treated of in law of things . 985 

liistortcal school of jurisprudence, 

how term understood by Ger- 
mans 702 

Hobbes, his Leviathan quoted . 33 

— his definition of sovereignty . 241 

— his proposition tliat ‘no law can 

be unjust,’ n. , . . 276 

— true moaning of the proposition Vtid 

— the main design of his writings 

misunderstood, n. . . . 287 

— not intended as a defence of mo- 

narchy ..... fiftid 

- his capital ciTors, n. . 287, 288 

priestly origin of the antipathy 

with which he is reganleA . 288 

' no vestige of atheism in his writ- 
ings, «. . . * • 289 

Honour, laws of, are rules of posi- 
tive morality . .187 

Hugo, his history of the Roman law 33 
remarks on his m«'thod of ar- 
rangement. . . . .769 

— his groundless objections to a 

C(kIo .... 687. 701 


his inconsisteney in this respect 1068 
llumo, assumes the existence of a 
moral sense as well as principle 
of utility .... 162 

Husband, rights of, which are in 

personam .... 396 

rights of, which are in rem . ilnd 
Husband and wife (outline) . . 72 

Hypolheca .... 56, 882 

Itypoiheqw Ugale in French law , 930 


Q NORA NCR considercHl under 
grounds of «o»-imputation 34, 496 
Ignorance of law, not generally a 
ground of exemption from lia- 
bility 497 

- reasons for the rule . . . ihid 

- - t^xistonce of this ignorance is an 

inevitable consequence of judi- 
ciary law . . . .674 

- ~ whence this arises . . . ibid 

- same evils may attend st^ituto 

law 676 

Immovable, sale of, in French hiw . 387 

1 mperfect laws, nature of .101 

Imputability, meaning of the term 472, 

473 

Imputation, grounds of (Seb 

CVmc) . . .34, 1092. 1096 

Incapacity, meatHng of the term 734, 748 
Inchoate rights t» rsm opposed to 

vested ’52 

Incident (with fi^. or event) one of 

the leading notions . 34 

- its meaning • . • • ' . 375 


nrs 

pAoa 

Incorporeal and corporeal, division 

of things into . » 871, 804 

Independence, necessary to sove- 
reignty . . . . 226 

Index to tbe Divine commands 83-85, 

466 ». 

Induction, by which rules are ga- 
thered from judicial decision . 66, 

642-649, 678 

— perfect, how distinguished from 

analog! ail reasoning . . 1047 

Infancy, aground of TMm-imputatiou 34, 

a>06 

— ercuse of, founded on presumed 

ignorance of law . . . 507 

— Bentham’s explanation erroneous 610 

— Hlackstone’s also . . ,511 

Infeftment, meaning of, in Scotch 

law . . . . . 392 

Inferior, superior, &c., involved in 

the notion of command . . 83 

Infringements of rights in rem, in 
personam, remedies for . 

Injunction (or intenlict) belongs to 

general jurisprudence . . 65 

analogous to Roman interdict . 608 

In jure cemo, a proceeding in Ro- 
man law .... 609 

Injuries are violations of rights or 

dut.ii's ..... 44 

— included in consideration of sanc- 

tioning rights and duties . 4.1 

— right arising from . . 66, 62 

— - is always a right tw prr507m77t . 388 

Injury (or delict) its place in outline 33 

— meaning of the term . 473, 478 

intention or inadvertence is of 

the essence of . . 484 c/ eeq. 

— a breach of contract is an injury 491 

— every right of action founded on 

an'injurv . 792, 793 

Injustice, analysis of the term, n. . 275 

In rem, moaning of the expression. 

(See Jus in rem) . . . 990 

In rim,iu ptrsouani. (See Rights) 
Insanity, a ground of ;m7?-imputation 34, 

506 

— tlio excuse founded on presumed '' 

ignorance of law . . . ibid 

— Bentham’s explanation erroneous 610 

— Blackstono's also . . .611 

Insolvency, succession per univer^ 

sitatnn by, treated of in out- 
line . . . 61, 62 

Instinctive, meaning of the term . 149 

— is merely negative . . . ibid 

— does not furnish any explanation 

of the act to which it is applied ibid 

— men as' web as lower animals 

have instincts . . ,215 

— U1 plan’s mistake in classing in- 

stincts of aMmals with laws . 215, 
569, 584 
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Institiitet of Justinian, method of 

arrangement adopted in . 765, 954 

— confined almost entirely to 

privaium .... 955 
Institutes of Gkiius, method of ar- 
rangement adopted in ? 764, 954 

Instruction, public duties of those 

engaged in . . . .72 

Insulat^, acts are not . .110, 164 

Intention, its place amongst the 

leading notions ... 34 

— combines with motive to fix the 

a quality of an act . .165 

— often confounded with n'.otivo ^ 355 

— (see Will, Acts, Forhe/iraiu'e), 

why necessary to analyse moan- 
ing of, in treatise on jurispru- 
dence ..... 422 

— how confounded with will, 428, 433, 460 

— - how it differs from uegligeuee, 

rashness, &c. . .441 

— intention to do futures act, ana- 

lysis of . . . . . 449 

distinguished from a simple 

desire of the same object . ihUl 

is a desire of an object with a 

belief that we shall do acts to 
attain it . . . . 460 

— to forbear from an act, analysis 

of 452 

— to do future act is always revo- 

cable ..... 453 

— meaning of the term intention, 

when empl<»yod witlujut refer- 
ence to wrongs , . . 455 

- intention of legislator (See In- 

ferprrtitfkm of Statute Law) 455, C 1.5 

— of testJitor .... 456 

of parlies to a contract . . Utui 

*— whether in any ca.se intention 

alone can he treated as a wrong 475 | 
- — intention or inad vort«uice is of the 

essence of the injury . . 484 

— equally so in breaches of con- 

tract a.s in other injuries . 491 

— this proved by grounds of ex- 

emption from liability . . 492 

Interdict or injunction belongs to 

general jurisprudence . . 65 

Interdict, procedure on . . . 608 

Intermediate hypothesis between 
theory of utility and hypothesis 
of a moral sense . • . 39, 157 

International Law. (See Positive 
IniernatUmal Morality) 

International morality. (See Positive 
International Morality) 

Interpretation, statutes passed for 

purposes of, are not stiictlj^laws 100 

Interpretation, spurious kind of in- 
terpretation called extensive . 40, 

596.651, 1029 

— of statute law • • • * 66, 6^ 


Jin> 

raou 

Interpretation of statura law differs 

from induction of judiciary law 649 
Paley’s remarks on this differ- 
ence 653 

Sir Samuel Romilly's remarks 

on the same .... ibid 

— what is the true and proper object 

of interpretation . . . 1028 

— how intention of legislator dis- 

covered .... ibid 

— from literal meaning of the wonls ibid 

— sometimes from other indicia . 1024 

— causes which have ledtoextendtHl 

or restricted interpretation . 1025 

— this is really judicial legislation 1026 
— what sense interpretation pro- 

l.K»r may bo restrictive or or- 

1027 

— grammatical, how opposed to lo- 

gical ..... ibid 

— - misapplications of the term . 1029 
Inter Vivos, Alienee by transfer 

a singular successor . 68 

InicHtoto, succeasion n5, u species of 

universal succession . 59, 62 

Involuntary, uncertain moaning of 

the term .... 430 

Issue, represtmtisl ip llomun pro- 
cedure by t\io formula . 006, 607 


J UDEX, his office and duty . 606 

liow his functions differed 
from those of an Knglisli jury 007 
Judg<-ni:ide law.tlu* expression used 
by llenlhiim. (Stjo Judiciary 

Law) 22 4 

Judges, tlieir legislative power. (See 
Judiciary Late) 

— funi’:ions of judges, in outline 66, 72 

Judgment, riirht arising from . 67 

.ludgments, their plaee in thooutlino 66 
Judicial legislation. (See judiciary 

Law) 

J udicial function of Roman emperors ihitl 

— notice of certain cusUunary laws 38, 

551 

— decision, induction of rule from, 66, 643 

— powers may l>e reserved by sove- 

reign to itself . . 257, 536 

— but are commonly <lelcgated . ibid 
Judiciary Law, injudiciously Hj>okeii 

of with disrespect hy Bentham 224 

when on new point, is ex post 

facto ..... 603 

— — liature explained . 647, 548 

— ^ the t<‘rm intiHKluced . . 649 

considered as contAsted with 

statute law . . 641 ^ eeq, 

•- the form, or mode, of its ex- 
pression • • • 642 

— — ^is extracted from decisions « ibid 

nfbde of extraoMion . • ibid 

n 
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Judiciary law, difference between 
ibis process and that of inter> 
pretation . . . 644-649 

what is ratio dccutendi . . 648 

absurd Action of its being 

merely declared by the judges 665 

process by which it is formed 

by the judge . . . 660 

Benthum’s objection to it an- 
swered 663 

Sir J. Romilly’s objection to 

itanswen^d .... 663 

another current objection to 

it answered .... 665 

inAuence of private lawyers ^ 

upon it 667 

other checks upon judges in 

construction of it . ,t . 668 

why it is so called . .670 

tenable objections to this kind 

of law . . . . . 671 

Arst tenable objection ; it lies 

in conertfo, or is implicated 
with the peculiarities of the 
particular case . . . ibid 

so(‘ond tenable objection ; it 

is made in haste . . . 672 

third tenable objection ; it is 

ex jiOfd fac.to .... 673 

fourth tenable objection: it is 

dispersed, bulky, and difficult 
to extract . . . .674 

nn evil not inherent in . . 676 

not attested by authoritative 

documents .... ibid 

resides in the memory of the 

judges, or is attested by the 
disputable records of private 
refiorters .... ihid 

this the effect of legislative 

negligence .... ihid 
there rniitht be authorised re- 
porters, whoso reports might be 
made official evideuce . ihid 

Afth tenable objection; no 

Axwi test of its validity , . 677 

sixth tenable objection; its 

roles are wanting in compre- 
hensiveness .... 679 

seventh tenable objection ; the 

statute lau’ fouiKb*d on it is ne- 
cessarily unsystematic . .681 

evils of it might be remedied 

a cotle .... 682 

it is 1 letter than a badly ex- 
pressed statute . < . 683 

it is inferior to one well ex- ^ 

pressed . • . . . ihid 

Rules of. are not but 

raftonrs deetd^ndi . . • 688 

Jura realia and personalia ^ distinc- 
tion, by modem civilians . ' 60 

Jurtt dajurc potsessumia, by Bhvigily 55 
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Juris Ipnorantid, considered with 
reference to grounds of non» 
imputation . . 34, 497 €t seq. 

Juris Universitates . . .67 

Jurisdictiop, contentious and volun- 
tary 67 

— nature of the latter . . . 793 

— strict Roman meaning of tbeterm 606 
Jurisprudence, its relation to ethics 17 

— general and particular . . 83 

— equity in Roman and English . 40 

— positive law is appropriate mat- 

ter of .... . iiSH 

— is/he science of positive law . 176 

— absurd flcAnition of it by Ulpian 

in the Digest , . . 223 

— use of the word jurisprude7ice by 

the authors of the French and 
Prussian codes . . 693, 695 

— what is meant by general juris- 

prudence . . . .1108 

— of the principles, notions, and 

distinctions in jurisprudence 
which are neceSHaiy . .1108 

— of tluise which are not necessary 

but almost universal . .1109 

— importance of ascertaining pre- 

cisely the meaning of the lead- 
ing terms of the science . 1110 

— of the different subjects to which 

the term ‘jurisprudence’ has 
been applie(l .... 1112 

— inevitable and sometimes inten- 

tional implication of it with 
legislation . . . .1113 

— uses of the study of iurisprudence 1117 

— does not render student less At 

for practice . . .1118 

Jury, how their functions differ 

from those of the Roman judex 6U7 
Ju8 Activnam, should be distributed 
between law of persons and law 
of things . 43, 750, 751 

Jus ('iee Jaiw), different senses in 
which the term is used in Ro- 
man law . . 293 n., 956 

Ji(< ad re/u, meaning of the term . 386 

-an expression not used by • 

classical juri.st8 . . . 993 

opposed to Jus in rem or jus 

m rc (in extende<l meaning) . ihid 

is sometimes used as eqiuvci- 

\enX. Xo jitir in perstmam . . 993 

but this use of the term if 

irapniper .... 994 

it is only a kind of jus in 

personam .... ibu 

answ'ers to the obligation arf- 

dandui.i aliquid or ai£ reni cu> 
quirendam .... 993 

importance of distinguishing 

the broader :l^m the narrower 
^ sign’Acatiqu of the term • . 99 
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JuR ad rem^ confusion created by « 

not distinguisliing mennings of 095 

distinction between titaiw ad 

acquirendum and mod as (uqui- 
rendi ..... 997 

errors of Heineccius re^^ect- 

ing them .... ihid 
Jus cwilff, division of law into, and 
jtts gentium, founded on hypo- 
thesis of moral sense . .158 

original meaning of term, as 

opposed gentium . . 677 

— later meaning ot term, as op- 
posed to . .^581 

analogous distiiieti<>n of law 

into ami . . 58.> 

Jus Gentium, historical sketch of . 89. 

607 et stq. 

— — of earlier Kotnan lawyers , 89, 

679 et S' 7 - 

of classical jurist s, .39. 86, 680 et seq. 

- origin of the tenii . . 67 1 

— sometimes identiiie<l wilhyW 

prfptoriu/n . . . .678 

— — aiisorheil into they «.s c/c/Vc . 678 

-- — later Itonian notion of . . 679 

— — as meaning positive inter- 

national morality . . . 684 

Jus tu ftemmam, denotes tlu' com- 
pass, not the subject, of a right 380 

— -- that Jt avails against a deter- 

minate person or persons . iitid ^ 

answers to term ‘obligatio’ ! 

in Jloman law - . . dad I 

— examination of the meaning I 

of the t erm, 880 e/ tuq. 904 < t seq. 990 , 

obligations correlating with, j 

may be positive, but are gene- | 

rally negative . • 882, 96»6 

— illustrations of meaning of ' 

term . . . • '184, 967 j 

a right founded on contract 1 

is 881, 967 I 

a right of action is . 888, 968 ; 

of father against child . 396, 97o 

of master against servant . Jtid i 

of guardian against w'anl . dud | 

— • — of husband against wite 896, 971 j 

JUS ad rrm somelimea used as I 

equivalent to it . . . 993 

Put erroneously so . .994 

ad rent is only a species of ihtd 

Jtis in re (in the mulern #}eiise) not 
acquired by contract i^slricto 
seum ) . . . . . 942 

Ill what cases acquired by a 

so-called contra<-t . . . 943 

in iioman law = jus in re 

aliind . • 

among modern civilians * 

jus in rem .... 093 

in the latter sense opposefl to 

Jus ad rem . • • • 
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r in rem (outline) . . 46, 46 

— avails against the world at 

la^e .... 46, 860 

— imports a right, the duties 
answering to which are negative, 

i.e. duties to forlH^ar 46, 381, 965 

— an objection to this positioa, 

answer^ , .818 

— denotes ^le conijiasa, not the 

subject, of a right . . . 880 

— examination of t ho meaning of 

t ho term t380 et seq.M\ t et seq. 990 
-- illustiMtious of tile moaning 
of the term . . . 382, 966 

— of father over child . 896, 971 

of master over servant . . Had 

- of guardian over ward . . ihid 

ot ii^sbjuid over wife . . ihii 

- it may exist williout ileler- 

minato subjects . 400, 970, 986 

eg. riglits to reputation, mo- 
nopoly, iraiicliise, statios 401 , 986, 987 
if it IS over Dcrsons, it iieiongs 
eliii Hy to law of status . . 816 

- over a filing, the only kind 
properly belonging bi the law 

of ihings . . . .817 

— - is ell her indefinite in point of 

user I properly), or dclimle (s6r- 
vitiM) dud. 

- ■ miy be limited in point of 

durilion, or uiilimiled . , 860 

• if unlimited, the durat ionmay 

bi* th tiiiitc or indefinite . . dnd 

— nature of, if unlimited in 

point of durulioii . , . ihid 

- - nature of. if limited in Jura- 

tion ..... 862 

- - vesttsl and contingent . 886 et seq. 

u->elessneHs of Kant s nnxliti- 
CHtions of the term . . 972 

the term, if properly used, 
would l»e a most convenient ono 973 

— andy’tf.^ tri /ursonam, the best 
expressions for two great chiHses 

of rights . . 988, 990 

et seq. 

cjbjections to other pro- 
posed analogous expressions, 988-990 
_ — e.g. Jus in rr, jus ad re?n, 988 

- — dt/tninium and ofdigatio . dtai 

— JUS reale aud prrsonule . dud 

pot est as uwd obligatio . 989 

nbsolnteanil relative rights d>id 

law of property and law of 

^n tract . . • • 

the expression jus in rent in its 

* large generic House* not used by 

Roman lawyers . . . 991 

—• — thi.s use ofthe term originated 
with the Glossators . . 

A- by modern civiimnsyiw in re 

used a* equivalent to ;us in rem 992 
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Ju$ in renif how it may be oc- I 

quired . ... . 995 

errors respecting this . . ibid 

propositions of Heineocitui ex- 
amined and refuted . 997 

sometimes arises from an inci- 
dent which is styled a contract 1000 

but such an incident is really 

a conveyance as well as a con- 
tract ibid 

or is a conveyance simply . ibid 

extent to which property said 

to be transferred by contract of 
sale in Knp:li«h law , . ibid 

ditto in French law . . 1^»02 

Jiifi rrutrihw comtitutum. (See 
Customary Law) 

Jus vaturale, ambiguity oi* the 

term. (See Natural Lav') . 683 

Jus pernonarum et nrum^ outline of 

the divisitm . . . 41-44 

• true meaning of. (See Persovs) 374, 

700 <‘t scq. 

— - — Thilaiut’s osmiy on . . 730 

— — rights over |H'r«on« and the 

correlating obligatioiiK behaig 
U) y us person a rum . . .974 

Jm jyratorium, introduction to . 39 

- history of , . . 603 et seq. 

Jus ftrudintihus rompnsituWy 38, oOOc/ seq. 
Jus puhliciim ajid jus privatum, di- 
vision of law into . 416, 770 et seq. 
Jus reale et persouale, sometimes 
substitutcid for jus in rem et in 
personam. . . . 988, 1011 

ambiguity attaching to thos(* 

terms . . . . 101 1, 101*2 

Jus receptum . . . 39. 66() 

Jus renm, origin and meaning of 

the U'rm. (See Thinys) . . 963 

_ employed by certaiii German 

civilians to mean the law of 
dominia, or rights in rem . 800 

this not the meaning of tlie 

expression as used in tlie Insti- 
tutes ..... 801 

peculiar use of the expression 

in the PruMsian cmle . . ibid 

Just and Justice, analysis of the 

terms, n. .... 275 
Justice, functions of ministers of . 67 

Justices of the Peace, dithculties 
which they have in administer- 
ing the law .... 1082 

— giywing importance of their 

niijctions . . ( . ! ibid 

Justification — action, different f 
modes of asserting rights 64 

Justinian, how delicts considered in 

his Institutes. . . . •* 63 

— matter of hiSf4rode and Pandects 626 

— enormous fauita in these, consi- 

dered as a code . • . 64Z et seg. 
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Justinian, intention of his compi- 
lations to be a perpetu-il code. 657 

— remarks on the arrangement 

adopted in his Institutes 765, 954 

— on tha^ adopted in his Code 

and Digest .... 954 


K ant, his definitions of govern- 
ment, n 258 

— want of precision in his notions 

of ‘ right,’ n 293 

— his definition of political liberty 

, 349, 351 

— bis distinction of subjectivity 

and objectivity . . . 737 

- misapplication of these terms by 

German jurists . . . dud 

— they nearly tally with Locke’s 
ideas gotten by reflection, and 
ideas gotten by sensation . ibid 
— his ‘ Metaphysisehe Anfangs- 

griinde dor Itoehtslehre ’ . . 972 

- - uselessness of the new terms for 

jU7’a iff rem intro<lueed )>y him ibiil 
Kenyon, liord, his decision in Read 

V. Brockman . . 636, 680, 1135 

King, maxim that he is incapable 

of committing wrong . ,279 

— is not sovereign or supreme, 

(See Sov(reiyu) . . . ibid 

Knowd edges importance of the 

spread of . . . .135 

— W'ant of. mjikes form of govern- 
ment important, 7/. . . . 290 

— contrary opinion of (Economists ibid 
Kramer, Herr von, his influence in 

framing the Prussian code . 696 


L arceny, inconsistent defini- 
tions of . .... 1079 

- not so good a term as Theft . ibul 
Law (see Jus) the subject of, an 

ni>stract science . . .18 

— of nations, or ptisitive interna- 
tional law. (See Positive Jnttr- 
uatwnal Morality) . . 17. 74 

— of nature, as employed by Hugo 33 
— positive, essential difference of. 

(See Positive Law) . . 35, 339 

— occasions of, sometimes con- 
founded \tith its .sources . . 37 

— fashioned by judicial decision 

upon pre-existing custom . 88 

— fashioned by judicial decision 

upon opi n ions of private lawyers ibid 
— of foreign original ... 39 

— and eqi&lty, ''the distinction not 

based upon any principle . 40 

— fashioned by judicial decision 
upon positive international 
morality ... . ibid 
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Ljidt of persons «r Law of stfitns . 41 

— division of, with reference to its 

purposes . . , 41-44 

— of things — of persons . . ibid 

— of things, conversant about 

rights and duties. &c. . • . 42 

— of things, outline of this depart- 

ment . . . . 44 c/ .scy. j 

— public and private . . 69-71 | 

“ of persons in outline . 69-74 

— of Sixitland. meaning of the ! 

words * retd' and ‘ jwrsonal ’ in i 

^ M. (See Scoiland^ Law of) . 391 i 

- proper, is a command . . 81 j 

— proper, with improper laws,* i 

divided into four kinds; divine 
law, positive law, positive mo- 
rality, and law iiietaphorieHl . ifdd \ 

— imperative and proper essence of, 82. 83 . 

— marks of Divine law . . 83 1 

-* * marks of laws, consisting of i 

positive mr>ral rules . . 86 j 

— marks of laws, metapliorioal’y i 

HO called . . . . 87 i 

— character of laws positive . . thid | 

— -what proi>erly ineliuled under 

the term . . . . 88 1 

— as set by (lod to men . . t^nd < 

■ as set by men to men . . t^>td 

— - Divine law, nieuiimg of the 
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I^aw, division into Juf and 

Jwt eiviff founde<l on tame hy- 
jiotliesis ..... 158 

— nature of laws which are analo- 

gous to laws proper . . 171 

— of mcUpln^rical laws, whv so 

called . . . .“173,211 

— two meanings of the term natu- 

ral law . . . .179 

— law of honour i.*: foumled on 

positive nionility . . , 187 

— international law is not 1 iw 

pmper. (Si>e Posithr hKeraa- 
tioual . . .188 

' Loeke’s <li vision of laws . . 295 

— MontcsunieirH eoiifust'd ilescrip- 

tion «»f iliftereiit kinds of laws . 216 

— law of (lod, Dlaekstone s nunark 

that htiman laws are of no va- 
lulity if etmtrarvto.eritieised.w. 22t» 
law ami faet.absur lityid' intpnry 
wh< t her acjiiest ion is oneof law 
or t.iet ..... 236 

— nature of const It Ilf ioual law . 271 

- meaiiiriiiof llolt}»(‘s’ f//< that 

law eaiiin)t be unjust . . 275 

— rights <Teated by law dlstin- 

giiished from natural and moral 
rights ..... 353 

hiM of piTSMTi'.i, true meaning of. 


term. (See Livitic Law) . thal 

— n.s sot hy political su|M‘rinrH . 89 

us not set hy {Militical siHH-riors thtd 

— pijsifive. meaning of the leriii . ihnl 

— positive law is n))pro}.riate mat- 

ter of jurispnidenee . . ihitl 

■ - what improperly included umler ; 

the term law . . . . ' dad 

laws of vi^getation . . . 90 

— laws of motion .... dad , 

— - every law is a eomniand . . dtid 

— ariaJysiHof the tr»'m ‘ coinrnaiid,' 90-94 t 

— is H feign ifl cation of desire. (See 1 

Command) . . . . 91 1 

— ~ is enforct*d by a sanction . . ibid ; 

— aiuilysis of tlie term * sanction.’ ; 

(See Sanctions) . . . dtid 

— vhen a command is not a law . 9 1 | 

— though feet by a sovereign . . 95 1 

— - a law is a command w'hich ! 

obligcfe a person or jKjrsons to 1 

a course of conduct . . 98 , 

— a law of interpretatij|n is not 

properly a law . .1 90 

— nature of imperfect laws . .191 

— nature ofdeclaratorylaws,101, 219, 668 

— nature of customary laws. (See 

Ctatmiuiry Law) . . 103, 204 

— division of laws into fi 4 ttur^l and 

paHtiife, (See ILatural Law) 1 68, 585 

— this division founded on com- 

pound hypothesis of moral 
sense and principle of utility . 158 


(.'8ee /Vrsf»//.s) . . 374. 706 rt snj, 

— law of thin;rs. (S(‘e 7'Ab///.') , dad 

division of law into jus in rcm 

an 1./^'-'' iu ju fMaunn . . *Vil 

— meaning of the terms. (See duii 

in rrm and dus in pcrsoNimi) . 389 

ignorance of hl^^ ja»t a ground of 
exempt nai from liability . 496 

— - n*a.soiis for the rule. (See 

raiar of Law) . . . dad 

— distinction between written and 

unwritten law. (Si-e WnKrn 
J,aw) ..... 6*25 

— sourei’H of law’ . . . 626 ct saj. 

proinulgt-d an<l unprornulged . 64*2 

— - canon law .... 6.52 

— Praitoriari law . . . 677 

— bUitute and judiciary . 647-510, 

64 1 e/ srt{. 

— nature of the distinctions be- 

tween jusijevf infu and jus viud^ 577 

— tbe last two distinction.s are 

an.'ilogoii.s to tlie distinction 
between law natural and posi- 
tivc , . • . . .* • 

— UHflessness of the division of 

law'fi int(f natur.il and jwsi'ive 68H 

<brder in which law is jjenerated,65r»,657 

import of the distinction between 

law of persons and of things . 706 

• et seq. 

uses of the dintii^ion. (See 

P^son^ Things) , . • djid 




1156 


Index. 


ULW 

PAOK 

Law« Arrangements adopted in Ta< 
rions sj^stems of, and treatises 
on, law. (See Arrartffemefit) 

— distinction between pubUo and 


private law . . , 770 et seq. 

— pnssnges of Koman law in which 

this distinction is explained . 955 

- " difficulty of settling true import 

of the distinction . . . 960 

- necessary to do so in order to 
determine the true place of 
crimiiiHl law in a conii)lete code 
or treatise .... ibid 

— acl vantage of the study of law' us 

a gynij'ustic . . . .1123 

o})inion of Leibnitz upon tliis . *dfid 

— neceshity for a Faculty of Law . 1124 
Lawyers, opinions of, not a spuree 

of law . . . . 37, 561 

t heir influence over judiciary law 6G7 
i legacy, succession to specilie or 
particular legacy is s^ccc^sion 
rri »hi(ful<e .... 60 

liCgal b>lu(*utioTi should commence 
with study of general jurispru- 
dence 1117 

— system adopted in IVussiaii uni- 

versities . . .1118 

w'lmt is gcnernlly nece.ssary to a 
legal education . . . 1122 

iinportauco of the study of 
logic . . . .1117,1122 

— value of the study of XXx^rationalc 

of law ns a gymnastic . . 1123 

— opinion of Leiljuitzto tliat effect ihtd 

— necessity for a I.»aw Faculty . 1124 

l..egalee, of a specifle thing . . 58 

/.(//cs. strictly speaking, (uily in- 
cluded those laws passed by 
populus ..... 530 

-- also extended to , 531 

Legislation, principles of, a name 
for the measure or tost of j>o»i' 
tivelaw. . . . 17,85 

— science of legislat ion not tlic sub- 

ject of general juvisprudeiico . 33 


a branch of the science of ethics n. 177 

— teudoucy toconfoui.d posuivc law 

with it. (Sev Positive' Law) n. 220 

— inevitablo, and sometimes inten- 

tional, implication of it w'iiii 
jurisprudence. . . .1113 

liOgislative and executive, distinc- 
tion of political pow ers into . 255 

liegislator, w'hat is meant by inten- 
tion of . . . ^ . 455. 645 

the qnaliHcations necessary for 
tile office ot« . . . .1 133 

- must be versed in both theory 

and practice . . . . > ibUl 

Legitima •portio, qf Koman law', its 

antiquity ^ , . .' 638 

Ugitiine of French law . ^ . tbid 
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Leibni z, his remark upon the mas- 
tt-ry of their system by the 
Koman jurisconsults . . 699 

— his opinion in favour of the study 

of Jaw 1123 

Lessee for 'years, not considered as 

proprietor .... 833 

— had not originally in rem , 834 

liability, groundsof exemption from 492 

cat'iui or accident . . . dad 

ignorance or error . . 495 

infancy . . . 506, 510 

drunkenness . . 511, ^12 

Liberal lie/mhlicd, disposition sus- 
pending the vesting of a right 
proliibiled .... 61 

Liberty, political or civil . . 4 

— erroneous definition of, by Paloy 222 

— - is synonymous with right . . 366 

— true iiuLure of ci\il or political 

liberty . . . 281, 282, 816 

— i.-. tlic absence of legal restraint 281 

Kant's definition . . 340,361 

classed by Jllackstono W'ith his 

so-callod ab.solut45 rights . . 816 

Liens made by judgiiieuLs . . 66 

Light, servitude not to obstruct . 830 

Jjiving. ifniveriidatta juri^ devolving 

fiDin ..... 59 

Livy, liis expressions upon the enor- 
mous bulk of the law . . 701 

Jiocki*, Ids opinion that science of 
ethics might apju'oaeh the ex- 
actness of tliat of gt'omotry . 141 

— his di\ ision of btws . , . 205 

— tallies wltli that of Author . ibid 

— his observations on virtue and 

vice 207 

— his ‘ideas gotten by reflection,’ 

and • nleas gotten by sensii- 
tion,’ are the same as Kant’s 
‘subjective' and ‘objective’ ex- 
istences ..... 737 

liogic, advantage to lawyers of the 

study of it . *. 1117,1122 

Luminibud officiaiur, servUus nc . 839 


ACKKLDEY, his definition of 
•Kocht’ . . . . 411 

Maia in se and mala prohiltifa, dis- 
tinction of . . . 501, 590 

— tallies with distinction of crimes 

into those jurU gentinm^ and 
those civdi . . .591 

IMalico, use of the word to denote 

intention .... 355 

— inconvenience of the term as a 

name (Ibr criminal design . 1093 

— inconsiderate assumption that it 

is of the essence of every crime ibid 
Mancipi ft utc mayjpipi, res . . 811 

Mansfield, Lord, his decision that 
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moral obli^tion is a good legal Monarchy, nature of . . . 244 

consideration .... 224 — limited, nature of . . . 247 

M.itisdeld, Lord, his statement of the — limited, is not true monarchy. 

snperior authority of common (See Sofstrtign, ^verfMiy) , 4ind 

to statute law .... 686 Monopoly, a right in rem which has 

- his endeavours to got t<? his no sulyoct .... 48 

court jurisdiction which Imd — right of, i«» a rigljt in rem . . 4ol 

]>een engrossed by the Court — is a riglit to forl»r»ii*jinco only . ihid 

of Chancery . . . (ia6, 1135 — is a right in rem without a sub- 

I^Iartens, Von. his correct views on jeetj 986 

international law . 177,222 ! Monto'^quieu. his confusion of lawn 

his definition of sovereign gtivern- | of various kinds \^ilh each other 216 

% mont . . . . . 212 ' meaning ot the term . . 49i) 

Master and slave (outline) . 72 , Morality, or inomls, moaning of 

M.ister, rights of, over servant, arc* term. (Sw J'o.st/irr iVora/i/f/) 8!) 

rights i/f jn’rmmn/H . , 81)6. 970 Mwnl rights distinguished from 

- but rights of, to services, nre j legal 363 

rights /w rem . . . 396, 970 i Moral seyse, intermediate hyp<v 

his liability to n servant, w. . 614 thesis between, and theory of 

difficulty of assigning place to utility .... 39, 157 

these rights in a division of — hypothesis of a . . . 81, 107 

law into public and ]»rivate, 773. 774 its existein'e must he assumed to 
Mathematical truths, taken upon ; he the index of Livine coin- 

trust . . . . . 128 j mauds if we reject the pnii- 

cannot mean deiluclions of | ciph* of uf ihty . . . H8 

pvreh/ mathematical rciuson- ] true nat are of tho hy^sghesis . ihid 

nig, «. ..... ihid , - unalogou.s to hypothesis of am nial 

Metaphor, the term as used in com- ! instuict .. . ' . . . 149 

mon parlance defined . . 171 lint h‘r its ablest advocate , . 163 

Metaphorical laws. . 81, 171.211 j compound hypothesis of exist- 

MethesJ. (See Arrantjetnent) eiiee of a moral sense together 

Might is right, meaning (d’ prop' tsi- | wit li principle of nl illty . . 162 

tion ..... 202 . 1 his hvpot hesisadopted by Hume ihid 

M inislers of Justice, fmiei i«>ns of 67,72 \ ami upjtap nrly by But ler . . 167 

Misdemeanors and felonies, ////. ime ! is the foiuidation of division of 

of retaining the distinct ion be- j law into natural and positive . 17)8 

tween them .... 1088 | ami into yiM ijmiivm and jU9 
how <listingui*died . . . 1089 ; vtvilr ..... ihid 

Mishap {cusH.s) a ground of ?ifM/-im- not t*) he confounded with sym- 

putatioii . . . 34, 492 - pattiy, 7i. .... 169 

Mistake, action to rei‘over money ! Morals, or ethics, ambiguity of the 

paid by, should he pia'Ctsied by term . . . . .17 

a demand. {Note. It has lately ' Mortgage, or Hyfsitheca, vests ,7 iw 

been so ruled in the Court of | tn ram and juk tn [termm>am at 

Kxcht*quer, by Martin and once . . . . 66, $12 

llramwell, B.B., Freeman v. l — of all future riglitg allowed by 

Jeffries, May 6, 1869, L. Jl., Roman law .... 898 

• 4 Kxch. 199, 200.- -R.C.) . 488 Mortgagee, difference Ixjtween his 

Modesjlawconsidered with reference ( position in English and Roman 

to the mode in which it l>egins j law. . . . - • 882 

and ends. . 36, 36, 641 el seq. \ Mos, is positive morality . 17, 18 

- - whereby law is abrogated . . 41 Motive, its place amongst the lead- 

Modm aequirendi, 9 . ph mfce devised irig notions in jurisprudence . 34 

by the modern civilians . .915 — for establishment of law sonie- 

error of dividing every acqui- times confoundetl with its 

sition ofjtis in rem into tiildus %ourcefl ^ 37 

ad acipdrendum and . . 995 — ^of human conduct not to be con- 

propositions of Heineccius re- founded with principleof utility 160 

specting, examined and •efuted 997 — goodness and badno.ss of motive* 164 

in what cases distinguishable — ebenevolent and selHsli, ». . ^ 168 

from iUtdus ad acquirendum . 1 007 
Monarch, not invested with a status 

(properly so called). . , . ^72 


— origin of motiveji^ no part 

^theory of utility . . 170 

— oftAn coftfouuded with intention 355 
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Motive, why necessary to analyse the 
meaning of the term in treatise 
on jurisprudence . . . 422 

— prec^es volition . . ' . 428 

Movable and immovable, division of 
things into, does not quadrate 
vrith the division into real and 
personal in English law . . 59 

division of things into . 805 

Murat, his description of certain 

American legislatures . .678 


N ation, meaning of term, n. . 1^49 
Nationality, in tlie Heuse of 
independent political society, 
what eonstitutes . . . 226 


Natural Law as understood by mo- 
dern writers, two di»|wirate 
meanings . . . 38, 179 

— (1) law of God, (2'j a p<jrlion of 

positive law and pcjsitivo mo- 
rality 179 

— Ulpian s mistake in extending 

tile term to instincts of ani- 
mals . . . 211,569,584 


PAOK 


f\BLlGA TlOy its technical mean- 
^ ing in the Roman law 47» 60, 956 
Obligation, corresponding to right 


in ferii07iam . . . .33 

— is the appropriate name for the 

relative duty answering to a 
right Ml •penonam ... 46 

— implied by command . . 83 

— laws of imperfect . . .101 

— is positive or negative . . 350 

— is relative or absolute . . 357 

— in Roman law answers to in 

y&rmnam .... ^0 

— may be supcniddod to right of 

phoperty 383 

— is obnoxious to a sanction . . 458 


— how it is distinguished from 

yihysical rtjstraint . . . 468 

— right cannot be enforced with- 


out imposing . . . .591 

— how it arises out of staim . . 750 


— scheme of Roman latv language 

relating to (Table) . . .9-19 

-- in what sense the term is used 


by classical jurists . . . 950 

— borrowed from them by the au- 
thors of the French code who 
misunderstood it . . .696 


— distinction of natuml and posi- 

tive law. . . 168, 585-592 

— this division founded on com- 

pound hypothesis of moral 
sense and principle of utility . 158 

— uselessness of the distinction . 588 

disparate meanings attached to 

the term natural law . 691 

Natural rights distinguished from 

legal 353 

meaning of . . . . 592 

— and positive. The distinction of 

human rules into, purjKjseless, 39, 688 

— proco<lure, approached by Roman 

system 608 

Negative, tlie duties answering to 

rights w rrm are 46. 381, 966 

an objection to this position 

answered . . , .813 

Negligence, its place amongst the 

leading notions ... 34 

— why necessary to analyse mean- 

ing of, in treivtiae on jurispru- 
dence 422 

— meaning of . . . 439, 474 

— how it differs from heedlessness 44<», 

444, 474 

— how from intention . . .»• 441 

— of criminal negligence ' , , 1094 

Next of kin, a nriversal successor . *'69 

Newly devised names, objection to, 60, 51 
JVbi»-imputation, grounds or causes 

of . . . 84, 492 et sfq. 

Notions, leading, in the science of 

law . . • ^3, 363.624 


— how it arises from 9 WU.s'i-contr.ict 1016 


Occasions of law sometimes con- 

foundeil wdth its sourcc.s . , 37 

Occult qualities, almurdity of scho- 
lastic notion of . . . 720 

Occujmncy does not found the right 

of possession . . . .63 

— nature of ueqiiisition of property 

by 934 

Q^conon) i Ht s, 1 1 1 e ir pol i t i ivi ] sy st vm ,7i. 289 

Uffeiu-es are violations of rights or 

duties ..... 44 

— some, arc made thefts by a fic- 

tion ..... 1077 

— law' relating to dispersed. (See 

Crimen) 1080 

Offices, corresponding to rights in 

tern 33 

— are duties answering to rights m 

ran ..... 46 

Oli^rcliy, nature of . . .245 

Omission, one of the leading notions 33 

— and Commission, distinction be- 

tween acts of . . . .438 

— acts of, how. distinguished from 

forbearance .... ibid 
OpertB servoruin, improperly called 
a servitude by the Roman law- 
yers 864 

Opinion of private lawyers, influ- 
ence ofi. . t . . 37, 661, 667 

— so-called law set by. (See Tosi- 

tive Morality). . . 81,89 

Original contract, ^Ise hypothesis 

of, as basis ofgoverument . 309 
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Overt aet8« are attempts which are 

evidence of intention . . 466 

— why required to make party cri- 

minally liable. . .466, 476 

— are of the essence of erei^ crime 1096 
Ownership distinguished frum servi- 

tus 50 

— ay’tts in rem, (See Property) . 38*2 


P ACT (in outline) . . . 56 

% — meaning of term .1011.1016 

Paley, his erroneous views of oMi- 

gation and sanction . 93 

— character of his treatise on 

Moral and Political l‘hilosophy 138 
— his erroneous definitions of civil 

and politic.'d liberty . . 222 

— his rule for the interpretation of 

contracts .... 456 

— his statement of the difficulty 
arising from the competition of 
opposite analogies . . 653. 1029 

— Rond ily's mistake as to Pub y's 

meaning .... 653 

Pandects, nature of materials on 

which founded . . . 625 

— arrangement of, purely unscien- 
tific .... 626, 951 

— enormous fault in, if (with cotle) 
intcmletl as a code in the mo- 
dern sense . . . 643 ct mq. 

Parent iiu«l child (outline) . . 72 

J*arliamcrit, its powirs jire both Ic- 
gishitivo and executive. (See 
Vom'itions^ of) . . 257 

Parliamentary Elect ions Act, 1868 ihul 
I’articular jurisprudence disi iii- 
guished from geueral jurispru- 
dence .... 33, 1107 
Patria pofestas, involved w'ith suc- 
cession aJj intesiafo ... 62 

in great measure supplio<l 

the place of criminal law in 
early Roman law' . . 513, 774 

Penal, a wider term than criminal . 1086 
PerBgrini, condition of, at Jiome . 670 

Per se, rights in rem existing, a 
subdepartment of piimary 
rights . . . . 47, 812 

— rights in rem existing 48, 814, 821 
— rights in personam existing . 65 

Permission by the sovereign or state 33 
Permissive, law is sometimes . . 365 

Person, one of the leading notions . 34 

— (complex), corporation aggregate 67 
— meaning of the term . . . 368 

— amongst modem civilians means 
a human being capable of 
rights ..... ibid 
— a slave, therefore, according to 
these, is not a person . , . 


PKT 

_ _ I'Aoa 

Person, Roman notion of, included 

all human beings . . . 369 

— sometimes used to denote condi- 

tion or siaUos , . . 362, 367 

— but used by author as equivalent 

to ‘ man ^ . 363 

— how it is distinguished from 

thing 376 

— how from a fact or (^vent . . ildd 

— considered as the subject of 

rights .... 378. 394 

— wlien a sul ject of a right may 

be HtyIt*<I analogically ‘ a thing ' 396 

— riglits in rem over a . . .976 

Perstma, somelimes synonymous 

*witli uttifns . . . 41. 362 

— more frcipn ntly - liomo or man . 

— double gleaning as employeil by 

Roman lawyers, llie source of 
confu.sion witli iimdernH . .374 

IVrsonal rights. (See Jm in per»i>- 
nam) 

TN*rsonal servitudes, W'hy so called. 1013 
J’ei^oiinl aiul real. ap]>Iieation of 
the terms in English Jaw. a 
source of much confusion and 
obscurity . . 5i), 60, 1011 

meaning of t lieHc’w'onls in the 

law of .Scotland . . . 391 

how applii'd by the civilians lOil 

Vcr.sonam, riglits in. (See Jus) 

Pf rstmaru/n. Jus. (See, ,!vh) 

Pel sons as bubjecls of rights ami 

duties . . . .34 

- determined to ela.vHus by certain 

righU, &c. . . . .41 

— J. aw of, in outline . . .69 -74 

— nml things, im}>ort of the 

distinct ion . . . 374, 766 

tliu distinction is merely 

arbitrary . . . .719 

— uses of 1 lie di.sti fiction . 713 

- -- Thibaut’s e-say on^usper- 

f-fmarnm vt nr urn . . .739 

— how relaleii . . .742 

— objections to division . 759 

distinction is not pei*f»ct . 983 

where they blend . . Jad 

— — imtiortance of the distinc- 
tion ..... 986 

— — is the law of . 719.976 

is concerned with the differ- 
ence betw'een persons . . 730 

should follow law of things in 

a code or treatise . . 752, 756 

tthe expression and its esta- 
blished equivalents are insig- 
nificant .. m * • 759 

origin of Hale's error as to 


•what is comprised in it . . 982 

Personeo-recht, how ^ployed in 

Prussian code . r . . 801 

Petitions of light .... 296 
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Philosophy of positive law an ap- 
propriate name for the subject 
of these lectures ... S3 

PUjnm 882 

Pleading, rationale of . . .66 

Pldpiscita, equivalent to Ugei . .631 

Pleh$, its legislatit»e power . . thid 

I'olice.part of criminal procedure. 68. 1089 
Political and civil liberty 34, 281, 283 

true nature of . . .281 

Paloy’s erroneous defini- 
tion of 222 

Kant’s definition . . 349 

is tlie absetiCe of legal re- 
straint . ... 366 

Political conditions opposed to pri- 
vate .... 69, 73 

political society, distinguii^ing 

marks of independent . . 226 

when it is not independent . 232 

is not capable' of a precise de- 
finition ..... ihid 
origin or causes of . . 298 

— difficulty of assigning the boun- 

dary between political and pri- 
vate conditions , . . 773 

J’olitieul subordinates, exercise so- 
vereign powers . . . 260 

politics, iniuortance of applying 
principle of utility to questions 

of 124 

Pollicitation (in outline). . 66, 74 

Poor, relief of .... 72 

Popular government, meaning of 

term ..... 284 

— may bo inferior to monarcliical in 

a well-inslrnctod community, «. 290 

— not BO in one imperlectly iu- 

structed ihid 

Populus, its legislative power. . 630 

PorUilis, his statement- as to the ne- 
cessary impertwtion of a c(xle . 685 

— his share in constructing the 

French coile . , . • 696 

Positive International Morality, law 

fashioned upon . . 40, 656 

Positive International Morality 
(commonly called International 
Law) \n a branch ot the science 
of positive morality. , .177 

— — is not law proper . , 187, 188 

its rules are rules of positive 

morality ibid 

what is intematiMHil law fre- 
quently confounded with what 
ought to be . • t * • 

Von Martens has avoided this 

confusion c . ... 'ibid 

concerns the intercourse of 

independent political societies . 231 
sometimes ^tyled^’fw gentinm 684 

— — founded dn ju» ffentium ox 

Bomau law . . • . * . 687 
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Positive Int. Morality narrower than 

jus gentium of Komans . . 587 

answers to juafecioUe . . 688 

why considered as a branch 

of natural law. . . 593 

ought not to be treated, as it 

is by some continental jurists, 
under the head of political 
conditions .... 780 

Positive Law. . . . 17,18,81 

— Philosophy of, an appropriate 

name for the subject of these 
lectures ,33 

— essential difference of . . 86 

— exists as such by the pleasure of 

the sovereign . . . .37 

— is appropriate matter of juris- 

prudence . . .88,89,176 

— meaning of term . . 176,339 

— division of law into natural and 

posi ive. (See Natural Latv) . 168, 
686-592 

— every positive law is the direct 

orcireuitoiis command of a mo- 
narch or sovereign mimber . 183 

— - is therefoic a law proper . . it)id 

— confiict between, and positive 

. morality 202 

— temlency to confound, with the 

science of legi.slation, n. . . 220 

— tendency to confound, with posi- 

tive monility, and both with le- 
gislation and deontology. . ibid 

— isu creation of sovoreignauthority 660 

— cannot be created in any other 

way ..... ibid 
Positive Morality . . . 17, 18, 81 

— custom nothing more than. . 37 

— some rules of, are not laws 89, 100 

— meaning of the term. . 89, 176 

— what Jaws are embraced by the 

term 174 

— w’hat is included in the science of 176 

— inleniational law (so called) is a 

branch of. (See Positive Inter-' 
national Morality') . . . ibid 

— different kinds of rules of, which 

are laws proper . . .183 

— different kinds of rules of, which 

are not laws proper. . .187 

— conflict between, and positive 

law 202 

— tendency t • confound, with de- 

ontology, «. . . . . 220 

— tendency to confound, with po- 

sitive law, and both with legis- 
lation and deontology . . ibid 

Positive and natural, the distinction 
betwcim lulee of human con- 
duct purposeless . . 89, 688 

Possessiou, right of (in outline) 63, 54 
PoaeessioniBt dU jurat treatise by 

Sa^igoj . ^. . . .65 
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JPractic© of private lawers, infln- 

ence of . . . .37, 667 

— rules of oup laws made in the 

lepislatiTe mode by subordinate 
political superiors ... 37 

— inseparable from theory .* , 117 

— but all men are often not capable 

of equal pr*)ficiency in both . 1132 

— necessity that they should be com- 

bined for purposes of Icgislat ion 
and codification 1130. 1133, 1134 


Pracocfnottcendn^ more, contained in 
% the law of things than in the 
law of persons 44, 74^ 762 

T*r<pfpcUi» l^rretoriu his function in^ 

drawing up deenfa . . . 672 

PrtFjtfdina, or Pret-edents, denieil 

authority by Prussian co<lc . 690 

Pr<f script itt, postjKmed to analj'sis 

of right of po8se‘sion . 63, 904 

Praescription as a mode of ncqni- 

sition . . 66, 904, 998 

Prseseription, in Scotch law, both 

positive and negative, n. . 500 

Prrettrr, legislated directly . 37, 637 

— equity dispensed by . . . 40 

— jurisdiction of . . . . 0(K'> 

— nature of civil proceedings before 606 

— nature of his peqwtual edict . 616 

— supposition that his fsjwer was 

usurped .... 628 

PrertffT Pere^frinm^ origin of his ap- 
pointment .... 672 

Pnetorian Law, origin of . . 676 

— sometimes identified with Jus 

gmtiuw .... Vnd 

- is foundtsl on yws . , 678 

l^ecaritnn, combined with cmjtht/- 

tewis'Mi the <>rigin of /rte-///, 8S t 886 

Precedents, denied authority by 

Prussian cwle . . 690 

Presumptions, uiisuitableness of the 

term ..... 607 

- different kinds of . . . dud 

Primary, division of rights into 

primary and sanctioning . 46 

— rights, &c., arranged under four 

•sub-departments . .47 

— rights with primary relative duties 48 

— rights and duties . . 787, 790 

not always distinguished from 

secondary .... 796 


how to be divided into classes 812 

Principes, or Princes, the pr<»per 
designation of the Homan Em- 
perors . . . .36 

Principles of legislation, a name 

for the measure of positive law 17 
Private or unauthorised* lawyers, 
influence of their opinions and 
practice . 37, 661, 667 

— ODDOsed to political couditioDS . 69, 

. 773 


FKO 

rAQ* 

Pnvate and public wrongs, dia- 

tinction between , . . 620 

— law and public, distinction between 770 

nisrtf. 

Privilege, its meaning in Roman law 636 

— and in common English parlaniv ibid 

— — is the only kind of right arising 

immediately from laws . . 908 

— is always strictly personal . ihtd 

— meaning of, in English law . 916 

— not part of law of status . .981 

PrtKHMlure civil (out lirie of > . . 66 

ooler of, before the Pnetor . 607 

— on an intenlirt . . . 608 

Pr^essiunal and domestic conditions 69, 

78i 

Proirf of the French code . . 6t>(l 

Pmmist* ()• outline) . . . 66 

intention of party to . , 466 

PrornnlgtHl and unpronuilged law in 

modtTn treaties . 36, 642 

— the terms miHexpressivo . . 642 

Promulgation of a law. what it is . 643 

PruptM’ly legislative opposed tojudi- 

e.ial nuvle of legislatittn . 36.648 

l*i*operty,<listinguishe(l from servitus 60 

— (see das in rem\ institution of, 

dep«‘nds on prineipies of utility 132 

— Ih Jus in rc/n . . . 382, 966 

— various meanings of the term, 817-820 

1. strict sense indefiinfe in 
user, fK>w(*r of alienation, 

and duration . . .817 

2. limited m flnmtion only . 818 

3. a riglit distinguished from 
riglif of |M>HseMHion merely . ibni 

4. fus m rem generally . . ihul 

6. by English law not applied 

to rights <»f tenure . . ibid 

6. apfdied c»tprieioiJs}y fosome 
Hubjeeis ami nut to othera , ibid 

7 . aggregate of a man’s rights 

or moans . . . .819 

8. legal rights in general , 761, 

816, 819, 820 

— - employed by author to mean any 

right in rem indefinite in point 
ofnser .... 822, 966 

— distinction between, and ease- 

ment r/r servitude . . . 822 

— difl’erent modes of . . . 8 -3 

never without rei-triction . . dnd 

— even in its most al^solute form . 826 

— but incapable of exact definition 827 

— different mocles of prop€^rty al- 

vffeys distinguishable 827 

— yifRculties with which the term 

is encumliered .• . 8* 

— not applied in English law to 
•interest of lessee for years . ibia 

— riglit of property ma|L be resolved 

mto right of user and right of 
ezdusioft . . 886 , O 64 
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Property, natnre of absolute rights 

oi (Jtts in re propriA) . 876,965 

— nature of rights of, not absolute 

(Jv/ra in re aUend) . . , 877 

— why a contract does not confer . 942 

— obligations which correlate to . 966 

— how acquired .... 996 

— errors respecting acquisition of . ibid 

— titukm ad acquirmdum and mo- 

due ao^rendi . . . 997 

— propositions of Heineccius ex- 

amined and refuted . . ibid 

— sometimes said to be acquired by 

contract .... 1000 

— but then contracts are really con- 

veyances .... ^ ibid 

— extent to which it is said to be 

transferred by contract of sale 
in English law . . . ibid 

— ditto in French law . . .1 o02 

Proepectui eervitus ne . 839 

Prussian code adopts the order re- 
commended by Halo (see Code) 44 

mistakes in conception and 

arrangement of . . 696, 801 

Prussian law-commission, their 
function in supplementing the 
code . . 669, 672, 681, 690 

Public and private law, 69-71, 770 et eeq. 

— instruction, works, &c. . . 72 

— and private wrongs, distinction 

between .... 620 

— different meanings of public law 770, 

781 

— law ought to be inserted in law 

of persons . . . .775 

— the terms public and private law 

tend U) generate misconception 776 

— wrongs, origin of this expression 

for crimes .... 778 

— - use of this expression hy Black- 

stone 779 

Puffendorf, his confusion of posi- 
tive morality with what moral- 


ity ought to be . . . 222 

Punisliment sometimes annexed to 

injuries which are not crimes . 1088 
— rules for the application of . 1099 
Purposes, law considered with refer- 
ence to its . . . 35-36 


Q uality of action affected by 

motive *. . . .165 

^iniM-contracts, rights in personam 

arising from . . . . 55 

— nature of . i . . . 944, 1016 

^ not to be confounded with im- 
plied contracts . 946,948,1017 
— illustrated by spUUio indebiti . ibid 
— include all andmalous obligations'' 1017 
Qaasi-delicta, nature pf t . ^ • 914 
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Qaast-delicts, distinction of, from 
delicts and j^aasi-contiacta, il- 
logical and superfluous . . 959 

Qui jure euo utitwr nendnem ImdJii . 828 


E ASHNESS, its place among the 

leading notions ... 34 

— why necessary to analyse mean- 
ing of, in treatise on jurispru- 
dence 422 

— nature of . . . 440, 474 

— how it differs from heedlessness ^ 
and negligence . 440, 444, 475 

— hW from intention . . 441, 476 

— how it differs from hasty inten- 
tion ..... 444 
— criminal rashness . . . 1094 

Ratio decidendi, process of extract- 
ing ... 646, 647, 671 

Ileal and personal, application of 
the terms, distinction of, in 
English law, a source of much 
confusion and obscurity, 59, 60, 1011 

how applied in Scot^ law . 391 

and by the civilians . . 1011 

— in a few cases the term real in 
English law corresponds to in 
rem in civil law . . . 1012 

Real servitudes, why so called . 1013 
Ileal Rights. (See Jus in rem) 
Reasonable, necessary vagueness of 

this and similnr expressions . 236 

Recept u m , us, (See J us) 

Recfj, das, des Besitzes, by Savigny 55 
— ambiguity of the word, n, . 293 
Registration, intention of the author 

to treat of . . . .65 

Relative and absolute duty . 34, 67 

Relief, persons to administer . . 72 

Religious Opinions, as a ground of 

legal incapacity ... 74 

Retn right in, meaning of the phrase. 

Jus in rem) ... 48 

Reporters, whether authorised, 
should be appointed in law 
couits .... 646, 676 

— Lord Bjwon’s recommendation . . ibid 
Repre.sentation, theory of, of people 

in Parliament . . . 250 

— delegation of authority may be 

absolute or subject to a trust . 251 

— in this country it is subject to a 

trust 253 

— the performance of the trust can 

only bo enforced morally . ihid 
— no legal sanction for the per- 
formance of such trust could 
becre^tedn . . . 254 

Republic, remarks on the term. ». . 249 
RepMicd, in liherd, dispoi^itions 
suspending the right of vesting 
where prohibited . • • 61 
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49, 816 
. 164 

970 
401 


593 

67 

955 

871 


53 

872 

59 

560 

50 1 
-483 

72 

93 

34 

ibid 


Reputation, right to 

— love of, as a motive . • 

— • right to, is a right in rem . 401, 

iB a right to forbearance only 

couH not exist in a savage 

condition . . •• • 

Rerum JUS, (See Jus) 

Rerum universitates • • • 

Res, different meanings of term in 
Homan Law . . . • 

Res communes, nature of 
Res nullius, occupancy of, does not 
^ give right of possession . 

Res jmblictr, nature of . • • 

Residuary Legatee, a universal suc-» 
cessor . • • •• 

Responsa prudent ium , not generally 
an immediate source of law . 

— whether jnrisprudentes had ever 

judicml authority at Romo . 

Reus, ambiguity of the t^rm . 481 

Reve.ol^d. (See Dimne Jmic) 

Revenue, persons who collect . 

Reward, is not a sanction . • 

Right, legal, one of the leatling 
notions . . • * 

— implies a corresiHinding duty . 

— m rent, meaning of the phrase. 

(See Jus in reut) . • *.. . 

— of possession (outline of) . 53, o4 

— to satisfaction . • * i 1 

in tern — in personam, or real and 

|Kjrsonal rights. (See in ^ ^ ^ 
rent : Jus in personam) 33, 45 4/. 

380. 965 

— - in rem as existing perse . 47. 49, 

812. Si t ei seq. 

— distinguishe<l woth referenco to 

subjects and objects . 49 

— distinguished by limitations in 

duration . • 

^ vested and otherwise 

— events by which rights arise and 

are extinguished 

— - arising from civil delicts . • 

— in personam, arising from civil 

delicts. (See Jus in personam) dud 

— with duties, &c., constitute a 

status . . • • • 

— arising from contacts, quasi- 

contracts, and delicts 
arising by universal succession . 

— sanctioning (outline of)® . . 

— arising from civil delicts, which 

are infringements of rights in 
rem * . • 

— to restoration, may be exercised 

extra-judicially 

— of vindicatiott . • • W 

— of action . . • . • ; 

— not necessary to determine exact 

meaning of, in order to deter- 
mine province of jurisprudence 103 


, 815 

51 

62 

dnd, 

63 


41 


55 

67 

02 


64 

ibid 

65 

66 
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Right to labour of a slave. Black: 

stoue's remark upon, ii* • 291 

— sovereign has no rights 

against subjects . . . 291 

— meaning of position, that riglit is 

might, n 292 

— different meanings of the term 

right, n 293 

— misuse of language by those who 

argued that the British Go- 
vernment had a riffht to tax 
the colonists .... 295 

— legal rights distinguished from 

imtural and moral rights . 353 

— every right resides in a por- 

• son ..... 378 

— and is a right against a person ibbi 

— is sometimes over a person 378, 394 

— anulysis ol' the essence of 405 et seq, 

— abstract meaning of the term . 400 

— Rlackstonc 8 dertnition of it . 410 

— no general dctinitioii of, in clas- 

sical jurists . . . .411 

— Mackeldey’s dcllnition , . ibid, 

— Muhlenhruidi’s cioflnition . . ibid, 

— Thi haul’s definition . . .412 

— Rlackstono’s ab.soluto rights, 753, 816 

— of way and of common . . 839 

— of limited and unhinitod dum- 

tion .... 858 et seq. 

— nature of voHt<*d rights . . 886 

— of contingent rights . . . 889 

Roman Kinpi rors, or Princes, legis- 
lated dire.'tly by consiUutwnes 36 

633 

— and indirccMy, or judicially, by 

derrefa or rtsrripla . 36, 536 

Roman Jurisprudence, equity as 

Hp])lic,abli‘ t») . . 40, 634 

— juri.MiM, peculiar merits of their 

works .... 222, 1123 

■— their philosophy contemptible . ibid 

— law, obtaining in iJermany 40, 666 
superior for clearness to law 

of Kugland .... 60 

lih>-rd reptfblicd, prohibited 

dispositions restraining power 
of alienation . . . .61 

— __ equity in Roman system con- 

trasted with that in English 
system .... 636-641 

value of the study of it .1114 

in what its value really con- 
sists . . . • 00, 1115 

Roman lawyers, inconsistency of 
^6 principles of division of 
the subject adopted by them . 760 

Hoftans, their relation^ with fo- 
reigners . • • .670 

Roiylly, Sir Samuel, his remarks 

on interpretation . . 653, 662 

— hewpplies the epith^ * judicial * 

to«indiispct legislation ■ • 670 
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Bomilly, Sir S., his obj editions to 

judicial legislation . 663, 67P, 609 
Rosshirt, his analysis of ca/jia, or 


gvXi% . . . . 478 

Buies of practice of the English 
Courts, made in the legislative 
mode by subordinate political 
superiors .... 37 

— — — are not vtritten law in the 

juridical sense . . . 538 

S ACHEX.RECHT, its use in the 

Prussian cofle . . . 801 

Sale of an immovable in French 
law is a conveyance as well as ''•* 
a contract . . . .387 

the same in English Eqpity . 388 

Sale and delivery (with wamiiity) 
vests jug in rent and jv» /jcr- 
soMUOT at once . . 66, 812 

Sanction, evoi-y law is enforced by a 91 
— analysis of the term . 91 -94, 4t57 

et m/. 

- Palcy's erroneous <lcfinition of . 92 
- a reward is not a sanction . 93 

— how it is related to command 

and (lu'y . . .94 

— oblijration is obnoxiousness to a 

Winction .... 458 
— operates on the desires, not on 

the will . . . . 469 

— how distinguished from physical 

compulsion . . . .468 

— the ultimate sanction is always 

suffering . . .471 

— not always physical compulsion 

or restraint .... if>i<l 
— civil and criminal . . . 517 

— various meanings of the word . 523 

Sanctioning, division of rights into 

SJinctioning and primary 45, 788 
et wf/ 

— rights with sancti' nbig du'ics . 62 

Sand, (icrman enthusiast of that 

nane 1 6.5 

Satisfaction, SationaU of . . 65 

— in lieu of specific performance . ibid 


Savigntft Herr Von: his treatise, 

Dag Rerhf deg Iiejdt::cg, eulogised 55 

— his description of two eleimnta 

in law by the expressions ‘ poli- 
tical ’ and ‘ technical ’ clement 667 

— his treatise on the call for a code 

in Germany . . . , 689 

— fhults in his criticism of the 

French and Prussian cbdes, 691, 692 

— his objections to codification ex- 

amined , . . . 698-704 

— his controversy with Thibaut ou ^ 

the subject .... 1073 
Science of legislaSon, not the sub- < 

i«»t of (treneral jm-isprudence*. 33 


SEB 
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Schuldner, ambiguity of the term, 481-483 
Scotland, law of, illustrations drawn 

from (notes by Ed.) 891, 397, 402, 
496, 509, 514, 609, 638, 858, 864, 
865, 879, 884, 925, 945, 1079 
Security, right to, classed by Black- 
stone with his so-called abso- 
lute rights . . . 753,816 

Seisin, the origin of many pecu- 
liarities in English law . .899 

Seisin a facit stipitem., important 
rule of succession before Ist 
Jan, 1834 .... 925 
Selfish System, not to be confounded 

'•with theory of utility . .166 

the theory so-callcd is a dis- 
tortion ofllarl ley’s hypothesis 
as to the nature of benevolence 1 67 

absunlity of the system, n. , 168 

Senafvg~cit»gnl/a, their binding au- 
thority 5,32 

Servant, master and servant (out- 
line) 72 

— rights of master over, are rights 

inpergouam . . . 395,970 

— but right of master to services 

of, are rights m rrm . 396. 970 

Servitude, is a.;«,s in rem 383, 837. 966 

— may also give rise to a jug in 

p<rg(»iani . . . .384 

— distinction between, and pro- 

perty . . . 8^2, 831. 966 

— meaning of term 822, 831, 843, 966 

— is hardly expressed by easement 966 

— is a fragment of property . 831, 8 13 

— difficulties which encumber the 

term 83 4 

— sometimes answers to what is 

called a right of prtiperty . dad 

— distinction botwoen affirmative 

or positive, and negative ser- 
vitudes . . . ' . . ^ 836 

— is a right to uses or forliearanees 

generally of a class . .838 

— po-itive and iiegjttive servitudes ibid 

— examples of po-itive, rights of 

way or coTumon . . . 839 

— examples of negative, ancient 

lights. &c ihtd 

— questionable wh<*ther there is 

any ground for the distinction 
of servitude into positive and 
negative > . . . .840 

— cannot consist in farievda . ihid 

— whether, if negative, it is a Jus 

in rem 841 

— moaning of phrjise res scruii . 842 

— meaning of phrase nudi res sua 

»frvU 843 

— not to he confounded with abso- 

lute duties, as in French code 844 

— may co-exist wi»h any mode of 

property v-' . , . ibid 
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Servitude, distinction between real 

and personal servitudes . 844, 846 

— meaning of terras serinent and 

dominant . . , .846 

— in what sense every servitude 

personal . . . ihid 

— distinction between urban and 

prjiMlial «tepvitudes . . . 8r)l 

— in French code ^servitude* is 

only applieil to real servitudes 8.)2 j 

— examples of reiil and personal 

servitudes .... ihid 
— ^what modes of property im- | 

pn)perly included under the 1 

term .... 8.j^. 006 ! 

— wh}’ so called . . . . 11)13 , 

Servitus, dibtinguisiml from domi- 
nium. (See Servitude) . . oO 

Suverns, Alexander, dates the con- , 

elusion of the serieh of Classi- 
cal Jurists . . . dOH. t'iSO ' 

— attius uon toltendi . . . 831) ! 

— ne Inmind/us offieiaiur . . ihid j 

— siiVicidii ..... ihid j 

Sic uicre tiio uf ahrnum non hfdo.'i,1\.)o, 8*JH : 
Sincruhir successors . . . 08 ; 

Skill, want of, as a ground of iia- | 

bility . . . , . /»! 4 

Slave, master and (outline) . . 72 ! 

— a ‘ person ’ in language <*f | 

lioman jurists . . 3t)l) 

— not a ‘ person in languiige of 

nuHlern civilians . .3 >8 , 

— meaning of saying that In' is a 

thing or rhai tel . 362. :PH». 160 

Soeiety, indepoulent p(»litical, di"- 

linguislnng marks of . . *226 t 

— natural, nature of . . . 231 i 

— politi al, hut subordinate, na- I 

turo of . . . . . 232 | 

— not capable of a precise defini- 

tion ..... dud : 

— number rccessary to eonstilure 

pf^litieal society . . . 237 ■ 

— oriirin or eanse of society . . 298 . 

8olem.nit icH, adjected to convey- 
ances ])v judgments . . 66 , 

— tfittaclKHl t<j alienation . . 934 

— annexed to contracts . .940 

Sources of law . 3/>, 36, 526 et act/. ! 

ocx*a8ions or motives some- 1 

time^ confounded with . . 37 ' 

different meanings igjnpropcrly 

assigned to . . . 60O-667 

opinions of lawyers are not 

mediately sources of law' . 663 

— but frequently are adopted by 

judges ..... ihid 
Sovereign, law' set immiidiat|1y by, 35, 36 

— not investetl with a . 72 

— various meanings of the term. n. 249 

— powers, may be exercised through 

political subordinates , . 260 

VOr. TT, * • T 
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Sove^ign powers, dfc.. must be so, 

in most instances . . . 250 

— delegation of sovereign powers . 251 

— by cummoiH to representatives . ihid 

— distinetiou of thorn into legisla- 

tive and executive ptiwers . 255 

— cannot be accurately so distin- 

guished ..... 256 

— sovereign powers, limits of . 270 

moaning of the term unconstitu- 
tional . . . . .273 

— all persons exertrising portions 

of sovereign power may be le- 
gally bound .... 276 

— ineluding the king . . . 278 

— %overi-ign power, incapable of 

legal limitatitm . . 27K 285 

— origin of <loubt as to this . 2H6, 286 

— admit tAl by Sidney . . . 286 

— - and by IfoblK'H. . . . ihid. 

— Ini'- no legal rights against nuI>- 

jeets 288 

— .sovereign may be pursued behire 

hi.s own tribunals . . . 295 

— but rights against him are only 

/j^ua.vi legal rights . . , 290 

— tins does not apply, m ces.sarily, 

to king of Kngland, who is not 
sovereign . • . . . ihid 

— but applies, owing to an aeciden- 

tal <'irenm.stance of liiscoii.sli- 
tiititmal position . . . ihid 

— nature of rights i>f, over rrit jiri- 

vat O' . . . . .874 

Sovereignty, unalysiH of the term . 226 

— iniplies iialiit of obedience to a 


cs>mmou determinate .superior 226, 

227 

— and indepeiidenee on tlm part 
of tlie niouareh, or soviTcign 


niiiiiber ..... ihid 
-- it inqtlies an independent politi- 
cal MM ii ty .... 226 

— not capable of a precise defini- 

tion .... *234,236 

— detiiiition of it by IlonUuim . 240 

— by Hobbes .* . . -241 

— by tiro! ills .... ihid 

— by Von Martens . . . 24*2 

— forms of it ... . 213 

- nionarehy ..... ihid 

— aristixTicy . . . 244-246 

— luiiited nionarchie.s . . .217 

— iiicludes the judicial power 536 

Specie., things c.xist mg /a, how they 

4 liffer from thinirs - 806 

Specific lega'^’, succession to speci- 
• fic legacy is .succession ni >>in- 

qulfp . * • . , 60 

Supcific performance. The right 
U> com[>el specific performance 
•belongs Uj genc6iil jurispru- 
dence , . • • .66 

T • 
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Specific deliTery.in English Equity, 
not generally enforced unless 
the subject 1^ land • . 808 

iSpes Smcesaioim , . . 868, 898 

State, meaning of the term, n. . 249 

Statvs (or condition) composed of 

rights, &c 41 

— the notion of status is the basis 

of the division between ‘Law 
of Things ’ and ‘ Law of Per- 
sons ’ . . .43, 706, 709 

— isjitHs universitatis ... 53 

— sometimes confused with caput . 364 

— meaningof the terra, 361, 709, 744,975 

— great difficulty of fixing meaning, 361 , 

^70 

— caput is not identical with it, 361, 741 

— right of, or in, is a right injem 401 

— is a right to ti forbearance only . ibid 

— not susceptible of strict defini- 

tion 710 

— erroneous notions of . . . 720 

— error of Heineccins, that it is a 

quality ihid 

— similar error of Bentluim . . 722 

- Bent ham s analysis fails to dis- 
tinguish status . . .725 

— distinguishing marks which have 

been assigiUMl to it, apply ' 

equally to universiiates juris . 726, 
728, 729, 978 

— or to other groups of rights . 727 

— not. to be distinguished by the 

fact that the party bearing 
it has jus in ran in its con- 
stituent rights . . . 729 

— Thibaufs definition of, criticised 730 

— Miihlenbruch's error in suppos- 

ing that it is a capacity or 
faculty 738 

— wherein it consists . 758, 974 -986 

— how obligations arise out of it . 756 

— may bo purely oni'rous . .978 

— the right in, or to, is analogous 

to ownership .... ihid 

— privilrpia do not belong to law 

of status . , . .981 

Statute, difficulty of expressing, so 

as to be intelligible . . 682 

Statute dr Donis and Statute of 

Fmuds lilH'rall}' construed . 656 

Statute law, construction of . .66 

— meaning of term . . .641 

— distinction of, and judiciary law ihid 

— interpretation of. (See lutcrpre- 

taiion) .... * 644 

Sfilliciddi servitvs . . * . . 839 

Suarez : Reasons of the order 
adopted by, in compiling the 
Prussian code .... 44 

— overruled by authority of Von 

Kramer in tlie arrangement of"' 
contracts . . • . t • 696 
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PAGE 

Subject of a right, person, or thing 84 

is often a person . . . 873 

means the thing over, in, or 

to which a right exists . .736 

not the person who has the 

right • ibid 

the latter is the meaning of 

the German jurists. . . 737 

this is a misapplication of the 

language of Kant . . . ibid 

Subjects : Law' considered with re- 
ference to, about which it is 
conversant .... 35 

— rights distinguished with refer- 

ence to their ... 49, 815 

Subordinate laws, set immediately 
by subordinate political supe- 
riors .... 35, 36 

— political superiors, authors of 

rnles of practice ... 37 

Substantive and adjective law, ex- 
planation of the terms . .611 

objections to them . .788 

defects of Benlham’s division 

and arrangement of law under 
these luads .... 791 

Succession, uuiversal.rightarisingby 57 

— rri sift f/u Ire .... 60 

— laws relating to, occurring at a 

dt^atli, belong properly to law 
of status .... 984 

— W'hy asserted in law of things . 986 

Suetonius, his remarks upon the 

vast bulk of the law , . 701 

Sul]>icius Servins, the friend of 
Cict'To and first of the classical 
jurists .... 568, 680 

Suprrjivirs . . . . .881 

Superior, involved in the notion of 

command .... 83 

Superiority, analysis of the term . 99 

— implied by the term command . 100 

Syllogism, how di.stinguished from 

analo*;ical reasoning . . 1047 

— use of ^ . . . .1047 1050 

Sympathy, confusion of, with moral 

sen.'jc, u. . . . .169 

— - assumed by theory of utility, n. 170 

— origin of. not connected with 

theory of utility , . . ibid 


ACITVS, Germania . . 238 

— his remarks on the vast 
hulk of the law . . .701 

Tangible and intangible, use of 
these terms in philosophy of 
Epicureans and Stoics . 372, 707 

Temerity. i*^s pi ice among the lead- 
ing notions. (See Rashness) . 3 4 

Tenure, rights which are subjects 
of, do not quadrate with rights 
styled real in English law . 69 
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Test of positire law and morality 17 1 
Testamentary power, legislation of i 

the Px«?tor8 re^rding . . 637 ; 

Testameuto, succession <yt. a species | 

of universal succession . 69, 02 ! 

Testator, what is meant by idlen* | 

tion of . , . . . 4,)6 

Theft, inconsistent deftiiitions of . 1078 ! 

— better term than larceny . .1070 

Theophilus tmnslates Jua person' 

arum — ij rww irposriiwur Sumi- 
peats . . . . .374 

Theory and practice insepiirablo . 118 ! 

but men are often not ca[>Hble 

of equal proficiency in both . Tl3‘i 

necessity tliat LhMIi should l>e 

combined for purjx»ses of legis- 
lation and coaiticatiim 1130, 1132, 

1133 I 

both were possessed in an I 

eminent decree by the Kom-in j 

lawyers and by Coke and Halo 1130 1 
Thibaut. . . . . .74 

— his Pandekti'n Pechts . , <VW 

— his understand iiig of the distinc- 

tion between doniiniinti aiul oh~ 
ligatio as tlie terms are ustnl 
by tlie Koman lawyers . , 396 

— h's ilefinition of right . . 412 

— his delinitioh of shttu.'i criticised 730 

— pi acts patria potrstus and tutsUi 

under public law . . . 774 

— his writings in favour of codifi- 

cation . . . . . JO 73 

Thing, one of the leading notions . 33 

Things, law of, outline of this de- 
partment . . . .44 

— proposed distribution into classes 

of, as subjects of rights and 
duties ..... 48 

— meaning of . . . 308, 802 

— are permanent external objects . 308 

— how distinguished frf»m per>oiis 

308, 376 

— how distinguished from facts or 

events ihid 

— term extended by Roman law- 

yers to acts and forbearance.s . 371 

— and also to rights and obligations 372 

— true notion of ‘ Law of Things’ 

as distinguished from ‘ Law 
of Persons’ . . 374, 706 

— persons may be considered as 


things, where they arc subjects 
of rights .... 397 

— distinction of ‘Law of Things’ 

and ‘ Law of Persons ’ meredy 
arbitrary . . . .710 

— uses of the distinction • . 713 

— Thibaut’s essay on law of per- 

sons and of things . . .730 

— the relation of these two depait- 

tnente of law to each other ^ . 74^ 
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Things, law of, confhscd with law of 

persons by Roman lawy^ers . 760 

— law of, should precede law of 

persons 755 

requires most detail . . ihid 

— olawtions to the terms, ' Law of 

Persons ’ and ‘ Law of Things ’ 759 

— lllackstone's misapprehension as 

to * rights of things ’ . ,761 

— misappreiieusion of Roman law- 

yers cognate to this. . . 762 

grand divisions of law' of things 787 

tt seq. 

— matte ipi et nee mancipi , . 8 Ul 

— il^lerence in meaning of * res* 

and 'thing’ in Roman and 
Knglish law .... 802 

— divisiou%of things . . . 863 

— cor|)orc>al and incorporeal . 371 , 804 

— movable and immovable . . 806 

— specific and generic . , . 806 

— fungi I tie and not lungible . . 807 

— r(fi singula and uuircrsitales 

rerum ..... 808 

— origin and meaning of the term 

ju» rerum .... 963 

Title, in its strict sense, applicable 
to facts through which righis 
arc conferred .... 006 

' • meaning of it as usc*d by Kng- 

lish lawyers . . . .916 

I — (he facts which constitute it are 
! t.Hsvntud nr accidental . ,1010 

I - not to be confounded with right ihid 
; — the ‘ invest I Li VO fact or event ’ , 1011 
I 'J'tiuhts ad acfjairendum, moaning of 916 
1 error in dividing every acqui- 

sition of JUS in rem into, and 
SHipdits acijuircndt . . . 996 

propoHiUons of Keineex^ius re- 

sjjsictiag, examined and refuted 997 

— - ID wliai eases diHlinguishablo 

from modus aajuircntiU . , 1007 

Traders, insolvency of, di.stinguishod 
according to English law. 

(This, of course, was before the 
Raiikrupl Act, 1861. Although 
(i trader may now be made a 
liankrupt, there is still (Juno 
1869) a distinction between 
tratiers and non-traders under 
the English bankrupt law. — 

It. C.) . . . . _ . 62 

Trespass, nature of right arising 

out of 383 

Trusts, •in Konmn law . 52, 61, 639 

" - belong to alf systems of law . 639 

Tru^, necessazy and ctutingent, 

difference between . , . 1043 

Jkitchif placed by Thibaut and other 

Germans under pubiic law , 774 

Tyrannicide, the result of Doisguided 

ben^’oleifce . . . • 166 

T 2 
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LPIAN, his mistaken notion of 
jm naturale . . 214, 669, 684 

— last of the classical jurists . 680 

Unauthorised la'wyers, influence of 

their opinions. . . 37, 667 

Unconstitutional, moaning of the 

term 274 

United States, covemment of, is a 

supremo federal government . 268 

Universal succession, rights arising 

by 47. 67 

VniverHtates juris , 67 

— ordinary definitions do not dis- 

tinguish them from status . 726, 
728,t729 

— how distinguished from statm . 078 

— why not so prominent in Eng- 

lish as in Roman law / . 979 

Univeraitates rerum distinguished 

from res sivfjula . . . 808 

Universities of rights and duties 
arising by universal succession 
(a sub-department of primary 
rights, ^c.) . . . 47,617 

Unjust, analysis of the term, «. . 276 

Unpromulged and promulged law 

in modern treatises. . 36, 642 

Unwritten law. (See Written Law) 628 

et *>€</. 

Uses, oxteiit to bo given to tho 

meaning of the word . . 840 

Usucapion, a mode of acquisition 

in Roman law . . . 66 

— as a miKle of acquisition, ex- 

amined 998 

UauSj not properly a servitude . 853 

Uausfructua, not properly a servi- 
tude ih',<1 

— Editor’s note on . . 866-868 

Utilia actio, meaning of . . .621 

Utility, on theory of, the distinc- 
tion between natural and posi- 
tive rules is purposeless . . 39 

— theory of, referred to in preli- 

minary analysis . . 84, 86 

— brief sumnnuy of the theory of . 109 

— infers Divine laws from tendency 

of human actions . . . itn'd 

— true tendency of human actions i/aW 

— true test of that tendency . . r6n/ 

— first ohjection as to application 

of theory that it were dan- 
gerous . . . . .112 

— first answer to this objection . 116 

— second answer to this objection 116 

— principle of utility admits the' 

play of moral sentiments as , 
tlie immediate motives of ac- 
tion % . . . .119 

— and accords with Divine rules ' 

^ as the ultimate standard . , 120 

— importance ot applying this 

principle to polidi^ qu^iodk 124 


UTI 

PAGE 

Utility, second objection as to ap- 
plicability of theory, that it 
were difficult . . . .126 

— answer to that objection 127 ef aeg. 

— this objection common to all 

hypotheses . . . .127 

— cannot be completely removed . 1 27, 

129, 130 

— leading principles of theory may 

be discovered . . . 127,130 

— example from institution of pro- 

perty . . . . .132 

— difficulty of applying principles ^ 

£)f tho theory can only be re- 
moved by diffusion of know- 
ledge . . . . .135 

— principle of utility is the true 

key to ethical knowledge 136, 137 

— admitted to be an imperfect index 

of Divine commands, which are 
the test of human conduct . 145 

— not inconsistent with our notions 

of Deity that it should be so . 146 

— Christianity as revealed, ad- 

mitted by Butler to be imper- 
fect ..... it/id 

— if utility not the true index, wo 

must assume a ‘moral sense’ . 147 

— true nature of this hypotliesis . 148 

— is analogous to hypothesis of 

animal instinct . . .149 

— Hume assumes the existence of 

moral sense as well as priii- 
cij)lo of utility . . .152 

— Butler the ablest advocate of 

the hyixithesis. . . .153 

— if it exists, it is a perfect index 

to the Divine commands . . ibid 

— no evidence that such a sense 

exists ..... ibid 

— moral sentiments are not prompt 

and inevitable . . .164 

— nor are the moral sentiments of 

all men precisely alike . .156 

— Butler probably assumes the ex- 

istence of principle of utility 
ns wt'll as moral sense . .157 

— division of law into jus civile < 

and jus gentium^ founded on 
the compound hypothesis . 168 

— as also the division of law into 

natural and positive . • ibid 

— according tt true theory, utility 

is not test of human conduct . 1 60 

— is only the index to the Divine 

commands .... ibid 

— as index to the test of human 

conduct, not to be confounded 
with nfjtiv'iAs . . . ,160 

— theory of, not to be confounded 

with the seljish system . .166 

— tliat system is an hypothesis as 

, to the origin df benevolence . 167 
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Utility, statement of Hartley's hy- 
pothesis as to benevolence . 167 

— theory of utility not invented by 

Bcntham, . , . .167 

— but first properly examined and 

stated by liim . . . ihid 

— it assumes sympathy, fi. . .170 

— is independent of any hypothesis 

concerning origin of motives . 170 


AGX'ENKSS, inevitable in cer- 
tain expressions . . ^236 

Vanity, how estimated as a motive* 164 
A'ested rights in rem opposed to 

contingent, iSce. . . . 52 

what is meant by, as distin- 

guisheil from contingent . . 886 

Vicarious punishnients as styled ly 

Bent bam .... 523 

iist^ of the oxprehsion sug- 
gested by Sir Cj. C. Lewis . R8R 
Vindication, right ef . . 65, 810 

Virtue and vice, Locke’s ob.serva- 

tion.s on ..... 207 

Vts, or eonij ul.‘'i<)n, a gr<»nnd of 

non-imputation . . .31 

Volition, its antecedent motive and 

intention .... 165 

— the antecedent desire which ])re- 

cedes act . , . .421 

— Dr. Brown’s theory of . . 425 

— nature of V(ditions . . . 426 

Voiunt.jiry and contentious jurisdic- 
tion* 67 

nature of the first . , Tfbl 

A'oluntary, ambiguity of the term . 430 


PAGE 

ARD, rights of guardian over, 
are rights in j>crgof^am 305, 070 

— but righUof guanlian to custody, 

&c., of. are rights in rtm . 071 

Wife, rights of, which are in 

sufMm ..... 306 

— rights of, which are in rem . ibid 

Will, its place among the funda- 
mental notions ... 34 

— why iiecessiiry to nnulyso mean- 

ing of term in treatise on juris- 
priubnce .... 422 

— analysis of term . . .423 

— value of Dr. Brown's analysis of 424 
— ^gflocH not (lifter from a wish or 

desire ..... ihid 

— sometimes contounded with in- 

tentiyn .... 428, 450 

— Lock<‘’8 near approach to truo 

notion of it . . . . 429 

pi’odue(‘s acts only, not conse- 
qiienees {»f acts . . .433 

— distinguished from intention . 433 

— exphmalion of supposed conflict 

of, with (b'siro . . . 462 

cannot diivetly control dosire.s . ihid 

— may de.stroy desires Indirectly . ihid 

Works, Public, personas engaged in 72 
Written and unwritten law, distinc- 
tion between (s/nsn modern 
civilians) , . . .36 

dist inction betw’eeii 526 r/ my, 541 

how underst(X>d by lioman 

lawyers . . . , .520 

— - how', by modem eivilians, 528, 530 

— — how', by Hale and Blackstone 546 

~ -- use of 1 ho terms by Glanville, w. 647 
Wrong, analysis of , , , 724 
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WTork. By Rev. Hknuy Ailok, 1>.D, Portrait, bvo. 10s. erf. 

(Houinson) Toems and Fragments ot Catuhus. 16mo. 5s, 

ELPHINSTONE (Hon. Mountstuart). History of lndia>«the 

Hindoo and Maliomedan Periods, lidited by PuoFtssou Cowell. 

Map. 8vo. IHa. 

(II. \y,). Patterns for Turning ; Comprising 
Klliptlcal and ofh«*r l* lgiir»*8 rut on the Lathe wiiiioiit the uue ot auy 
Ornamental Chuck. With <0 llhiHliKtiotiM. Small 4to. Its, 

ELTON <Caw.) and H. B. COTTEHILL. Adventures and 

Discnvei'ioH Among the lAHkoH Mild MooiitaitiB (ifEKbimn sud Ceuiral 
Africa. V\ iih M»)> uiid lllustiAiionK. Bvo. 21.v. 

ENGLAND. [See Akthuh, Cmokkr, Humk, Markham, Smith, 
and Stanuouk ] 

ESSAYS ON CATHEDRALS. Edited, with an Introduction. 

By Dean Howkon. Bvo. 12«. 

FEBGUSSON (Jamks). History of Architecture in Countries 

from th« Earlloat Times. 'With l/.Oo llliutraiious. 4 VoU. Medium Bvo. 
I. & if. Aucierit and Mcdimval. (>d«. 

Ill; 1 ndian & Eastern, 1 V . Motlcrn, 31e^. 6 

Rude Stone Monuments in all Countries; their 

Age aud Uses. With 28U IlluHtiationH. Medium Bvo. 24<. 

— . _ Holy Sepulchre and the Temple at Jerusalem. 

Woodcuts. Bvo. 7«. 6rf. 

Temples of tho Jews and other buildings in 
Uie Huram Area at derufialem. W’iih Jlhistratious. 4to. 

FLEMING (PRorKssoR). Student’s Manual of Moral Philosophy. 
With Quotations and References. Post bvo. 7«. Brf. 

FLOWER GARDEN. By Rkv. Thos. Jamss, Fcap. 8vo. Is. 
FORBES (Capt.) British Burma and its People; Native 

Manners, CustouiH, and Religion. Cr. bvo. li .t. Grf. 

FORD (Richard) . Gatherings from Spain. Post 8vo. 8 a 6d. 
FORSTER (John). The Early Life of Jonathan Swift. 16C7-1711. 

With Portrait Bvo. 16«. 

FORSYTH (William). Hortensius; an Historical Essay on the 

OfiQce and Dull vs of an Advocate. Illustrations. Bvo. fs. 6rf. 

^ , Novels and Novelists of the 18ih Century, in 

lUustratlon of the Manners and Moials of the A ge. Post Bvo. 10*. 6rf. 

FRANCE (History op^ [See^MAHKnAJi — Smith — ST ui>EKTa>*— 

ToCOUEVlLLf.J ^ 
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FRBNCH IN ALGIERS; The Soldier of the Foreit^ii Legion-— 
• and the Priaonera of Abd-6l<Kadir. Tranalated by l^ady Dew QoajMJi. 

Poet evo. 2f . 

FREES (Sir Bartls). Indian MieaioDe. Small 8vc. 2a. 6(/. 

Eastern Africa os a Field for Missionary Labour. With 

Map. t'ro;ra8To. 6^. 

Bengal Famine. How it will be Met and How to 

PTBTent Future Fanilnea in India. With Maps. Crown 8vo. 5s, 

(Mary). CM Deccan Days, or Hindoo Fairy Legends 

current iti Southern Indie, wim Intriuhicilon bf Sir Dahtlx FaKUK. 
With bo lllutitrAtiuuH. Poet 8vo. 7it, (J</, 

G ALTON (F.). Art of Travel ; or, Hints on the Shifts and Con- 

trivancee available in W lid Countrlexa Woodeuta. PoetBro. 7e. 6d. 

GEOGRAPHY. [See Bcnbuky — Chokkr — Eiciiari>sun — Smith 

— STfDKS'lh’.J 

GEOGKAPHICAli SOCIETY'S JOCllNAU (ISIG lo ISSl.) 

Siii)pleincntary Tapern (i), Travels) and llcscaii’lios in 

Western Cuina. Ily 1.. (’oi.uohni, IUukh. Maps. lloyAl bvo. b'*. 
GEORGE (Ernest). The Mosel ; a Series of Twenty Etchings, with 

Descriptive Loth rpresH. Inipeiial 4to. 425. 

— Loire and South of France ; a Series of Twenty 

Etebinfifs, with Dencrlptive Text. Full**. 42». 

GERMAN Y (History OF). [See Marruam.] 

GIBBON J^JnwARp). History of the Decline and Fall of the 
Koman^Eniplre. Edited by Mina a k, ticizur, and Dr. Wm. Bmitu. 
Maps. 8 Yola. 8vo. 605. 

The Student’s Edition ; an Epitome of the above 

work, incorporating the UeHearclie’> of Recent Commeutatora. Dy Dr. 
Wm. Smith. Woodcuts. Poet bvo. 7$. dd, 

QIFFARD (Edward), Deeds of Naval Daring; or, Anecdotes of 

the Rtitlah Navy. Fcap. Bvo. 35. 6J. 

GILL (Capt. Wji). The River of Golden Sand. Narrative 

of R .lonrnov through (Jlihiii to Ihinnah. With a Preface by Col, 11. 
Yule, i'.li. MapH and llluhtratiuiiM. \'uls. bvu. 3<to. 

(Mrs.), Six Mouths in Ascension. An Unwcieiitiftc Ac- 
count of a Pcicmiiic Eapedmou. Map. Crown Bvo. Vs. 

GLADSTONE (W. E.). Rome and the Newest Fashiong in 

KeliK^on* Three 'Ibucta, &vo, 79. tki, 

Gleanings of Past Years, 1848-78. 7 vols. Small 

8vo. 25. 6^/. each. 1. The Throno, the I’rince CouKort, the ('ubluet Hiid 
Conbtitution. II. Pcrb'»iial and Literary. HI. DlHt4>rieMl and Bpecto 
latlve. IV. Foreign. V. and VI. Eucleaiaatlcal. VU. MlBcellaneous. 

GLEIG (G. R.). Campaigns of the British Army at Washington 
and New Orleans. Post 6vo. 2#. 

Story of the Battle of Waterloo. Post 8vo. 

- Narrative of Sale’s Brigade In Afghanistan. PostSvo. 2/^. 

- Life of Lord Clive. Post 8vo. 8s. 8d, 

^ Sir Thomas Mnnro. Post 8vo. 3s, Od, 

GLYNNE (Sir Strphsm R.). Notes on the Churches of Kent, 
With Preface by W. 11. Gladstone, M.P. IllustratiouM. bvo. 12w. 

GOLDSMITH'S (Ouvir) Works.* Edite4 with Notes by Pwer 

CumrxjfOHAM. Vignettes. 4 ^o1.h. 8vo. SOi. 
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LIST OP WORKS 


COMM (Sir Wm. M.), Commander- ia-Chief in Indii, CoiistaMe 
of the Tower, mul t’olonel of the t;ohJ«t»>}uii (itiiirtl**, Jiis Lettwr^ ait/l 
JoiirnalH. llUi) to 1416. Edited by F.C. Cuir (jiuintti. . With Portrait. 
8tro. 12/r. 

GORDON (Sib Alkx.). Sketches of German Life, and Scenes 

firom the War of Liberation. Poet 8vo. 8i. 6d. 

(Lady Doff) Amber-Witch : A Trial for Witch- 
craft. PoHt HVO. *2$. 

Prench in Algiers. 1, The^oldier of the Foreign 

Legion. 2. The PriHoners of ATod-el-Kadir. ^Post 8vo. 2«. 

GRAMMARS. [See Curtics; Hall; II uTToN ; King Edward ; 

Lkatiikh; Maktznhu; Wattiiki.; 

QREl^GE (HibToRY OF). flSecORoTK — S mith — Studenis'.] 
GROTE’S (Gkorok) WORKS — 

History of Orekce. From the Earlie«t Times to the clofc 
of tlie generation contemporary with the Death of Alexander the Great. 
Lthuuy hditioa. Portrait, Maps, and Plans. 10 Vols. 8vo. 120«. 
(JnUnu'i Kilitton. Portrait and Plana. 12 Vols. P'»si 8^0. 6« each. 
Plato, and other Companions of Socrates. Vols. 8vo. 45a. 
Auistotlk. With additional Essays. 8vo. 18 v. 

Minor Wokks. Portrait. 8ro. 14.s. 

LkTTKUS on SwiT/.EHLANl) IN 1817. 

Person A L Ihfe. 1 Portrait. 8vo. PJ.s-. 

OROTE (Mrs.). A SKeicb. Ry Lady Eamlmck. C*’own Svo. (Id. 
HALL’S (T. D.) School Manual of English Cirammar. With 

Copiona Lxercisos. 12mo, 3.<<. tW. 

j\lanual of KiigliaU Composition. AVith Copious Illustra- 

tions and Praotioal I'lxercibON. 12ino. .3^r. Pf/ 

l‘riiiiary English Grammar lor Elementary SchooV. 
lUsod on the 1 uger woik. iHmo. 1.' 

Child s Fir^t Latin Rook, compri.sini: a full Practice ol 

Nouiik, Pronouns, and Adjoctivea, with t iie At ti\ t* \ orbs. Itiino. 2'. 

llALLAM’b (Henky) WORKS; — 

The Constitutional History of England, from the Acces- 
Nionof Henry the Seventh to the Death of George the Second. Libitiry 
ludithni, a Vols, Svo. ;iU5. CohimU JiJUiOu, 3 Vols. Post bvo, 123. Ma* 
ilcnCn KiUtton, IViat Svo. 7/. (id. 

History of Europe during the Middle Ages. Librarij 
KdUiov^ .3 Vola. 8vo. 30 ji. Cohinrt MJthivt, 3 Vols. Post bvo. 123. 
Student's Fdiiioiif Post Svo. 7«. GL 

Literary History of Europe during the’ 15th, 16th, and 
17th Centpuikh. fjdirary AdUioa, 3 Vols. Svo. S6s. Cubuttt j&Uuton, 
4Vol8. Poht8vo. IGji. 

— (Arthur) Literary Remains; in Verse and Prose. 

Portrait, Fcap. bvo. 8 j» ed. 

HAMILTON (Andrew). Kheinsberg: Meiuorlals of Frederick the 

Great and Ptince Henry of Piussia. 2 Vols. CroauSvo. 21«. 

HART’S ARMY LIST, {Publislted (Quarterly and Annually.) 

Hatch (W, M.). The Moral Philosophy of A’istotle, con- 
aiatin^ of a translation of the Nichomacliean Lillies, and of the Para- 
phrase attribiitril to Audjonicu.s, with an Introductory Auaiyais of each 
book, Svo. Iba. 

HATHKRLEY (Lord). The <]!ontinuity of Scripture, as Declared 

by the Testimony of our Lord and of ihe Evangelists and Apostles, 
Post bvo. 2<t. 6d. 
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HAY (Sir J. H. Drummond>. Western Barbarj, iu Wili Tribes 

• and Savafft) Animals. Post 8vo. Si. 

TIAYWAKl) (A.^. Sketche^i of Eminent Statesmen and Writer^. 

with olluT Kmays. lh'prlutt*d frmi the “Q ii^rJerlv Kovlew, * t‘ont»M\tK- 
Thiers, Oavonr, MeMornirh, Montaioukbevf, Melijourin*. 

WeUesIpr, Hvrou and TonnvKon. Vt*niro, 8f. Stinon. iJiviKUr. |>\i 
Deff And, Holland Hoiiwe. Strawbeny Hill. 2 Vols, 8vo. 2sj. 

HEAD’S (Sir Francis) WoUKS:- 

The Roy.al Enouker. Illu^ratiotts. 8vo. 1*2>\ 

Like of Sir John Burootnk. Post 8va. Is. 

ILvpin Journeys across tiik Pampas. Post 8vo. 2.i. 

BniHLEs FROM tiiE Brunnkn OF NAStAU. Illustrations. Post 

8 VO. 7j?. 

Stokers ani> Pokers; or, the liondon and Nortli Wtstern 

Kailway. I’ost Svo. ‘ia. 

HE BEU’S (Bishop) . I ournals in India. 2 Vols. Post 8vo. 7^. ' 

Poetical Workfl. Portrait. Fcap. Syo. 8«. 

Hymns adapted to the Church Service. Ifimo. 1«. 6d» 

HERODOTUS. A New Knj^li.sli Version. Edited, with Notes 

and EHsaya, Hmt'MicAl, r.fhnnj;rapli{oal, hihI <i«o|^raj>hiral, l>v Camon 
Rawi.ishon, Sin 11 11 wm.in'^on ami Siii J (i. Wii.kinso.v. Map« ami 
Woodclita. 4 V ilH. Svo. 4s^. 

HERRIES Ib'N. John). Memoir of his Pulilie Life tliirinj; 

the lleijrns of 111 ami IV , Wllliani IV , ami Vlrlfina 

Foumlo'l ‘>11 bis Fetters and oilmr Unimblisln*d Hocuiiionta. Ily hU 
soil. Edward llenirM, <j. II 2 Vola. Svo 2 I.m. 

HERSCHEL’S (Caromnk) Memoir and (^)rrcsj>onden{*c. By 
Mbs. donN Hkiis< hkl. With I'unrait Ciowu '^vo 7.s 


FOREIGN HANDBOOKS. 

HAND-BOOK— TRAVEIz-TALK. EnRlish, French, German, and 

Italian. New and IlcviKed Edition. iSmo. 8#. M. 

^ - HOLLAND AND BELGIUM. Map and Plana. 

Post 8 to. 6,. 

NORTH GERMANY and THE RHINE,— 

The Black Forest, the HarU, ThUringerwald, Saxon Switzerland, 
BU(;en, the GJant Mountaitm, Taunua, Odrnwald, EIbhh, and Eoth- 
riiigcn. Map and Plans. Post Svo. 10«. 

SOUTH GERMANY, — Wurtemburg, Bavaria, 

Austria, Styria, Salzburg, the Alps, Tyrol, Hungary, and the Danube, 
from Ulm to the Black 8ea. Maps and Plans, Post Svo. 10s 
PAINTING. German, Flemish, and Dutch Schools. 

Illustrations. 2 Vols. Post 8vo. 24#. 

LIVES AND WORKS OF EARLY FLEMISH 

Painters. lUuHtrations. PostSvo. 7«. 6cf. 

•- SWITZERLAND, Alps of Savoy, ai^ Piedmont. 

In Two Farts. Maps and Plans. Post Svo. 10#. 

FRANCE, Part I. Normandy, Brittany, the French 

Alps, the Loire, Seine, Oaronnd^ and Py|eneet. Maps and Plans. 
Post Svo. 7a. tkl. 
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HAND-BOOK— FKANCK, Part 11. Central France, Auvergne, the 

Cevinnet, Burjniiidy, the Rhone and Saone, Provence, Niraee, Arlee. 
MareelUei, the French Alpe, Alsace, Lorraine, Champagne, Ac. MapS 
and Plans. Post Bvo. 7a. Sd. 

MEDITERRANEAN— it* Principal Island*, Cities, 
Seaports, Ilarboiirw, and Border Lands. For travellers and yachtsmen, 
with nearly 50 Maps and Plans. P*»Ht 8vo. 20#. 

ALGERIA AND TCNL'^. Algiers, Constantine, 

Oran, the Atlas Range. Maps and Plans. Post 8vo. 10^, 

PARIS, and its Environs. Aff»ps and Plans. 16mo. 

_ . SPAIN, Madrid, The Caatiles, The Basque Provinces, 

I.>€ 0 D, The Asturias, Galicia, KHtreruadura, Andalusia, Honda, Granada, 
Murcia, Valencia. Catalonia, Aragon, Navarre, The Balearic Islands, 
Ac. Ac. Maps and PI Ats. Posthvo. 20a. 

- PORTUGAL, Lisbon, Porto, Cintra, Alafra, &c. 

Map and Plan. Post 8vo. Via. 

- NORTH ITALY, Turin, Alilan, Cremona, the 

Italian Lakes, Bergamo, BroHcia, Verona. Mantua, Vicenaa, Padua, 
Ferrara, Bologna, Kavonna, Kiiiiin), Piaronza. Genoa, the Riviera, 
Venice, Parma, Modena, and Romagna. Mapauud Plans. PostSvo. 10#, 

- CENTRAL ITALY, Florence, Lucca, Tuscany, The 

Marches, Umbria, Ac. Maps and Plans. PostHvo. lo#. 

ROME AND ITS PJnvieuxa AVitli r^o Maps and 

Plans. Post 8vo, lo« 

- SOUTH ITALY, Naples, Pompeii, Herculaneum, 

and Vesuvlns. Maps and Plain PostSvo. 104. ■ 

PAINTING. The Italian Schools. ^ Illustrations. 

‘iVolB. PostSvo. 30«. 

— LIVES OF ITALIAN PAINTERS, from Cim.^bue 

to Bassamo. By Mrs. Jamkron. Portraits. Post bvo. 12*. 

NORWAY', Christiania, Bergen, Trondhjem. The 

Fji'lds and Fjords. Maps atunMans. Posthvo. Ur 

R^YK1)EN, Stockholm, Upsala, Golhenhurg, the 

Shores of the Baltic, A?. Map's and PI tn. Post bvo. 0*. 

- DENMARK, Sleswig, Holstein, Copenhagen, Jut- 
land, Iceland. Maps and Plans. Pustbvo. 6a. 

- RUSSIA, St. Petersburg, Moscow, Poland, and 

Fim.anu. Maps and Plai'.M. Post 8vo. 18*. 

GREECE, the Ionian Islands, Continental Greece, 
Athens, the Peloponnesus, the Islands of tha ACgean Soa, Albania, 
Theasaly, and Macedonia. Maps, Plans and Vi<»ws. Post 8vo. 

TURKEY IN ASIA— CoHSTANTiNDPLi, the Boa* 

phoms, Dardanelles, Brousa, Plain of Troy. Crete, Cyprus Smyrna, 
F.pitesus, the fhiveu Churches, Coasts of the Black bea, Armenia, 
Kuphraies Valley, Route to India, Ac. Maps and Plans. Post Bvo, 16#, 

. EGYPT, including Descriptions of the Course of 

the Nila through Egypt and Nubia, Alexandria, Cairo, and Thebes, the 
8uea Canal, the Pyramids, the Peiiiiiaula of Hinai. the Oases, the 
Fyoom, Ac. In Two Parts. Maps and Plans. Post Bvo. 15s. 

HOLY LAND — Stria, Palestine, Peninsula of 

Sinai. Edom, Syrian Da^erts.Pe’ra, DamaNCua; and Palmyra, Maps 
and PlensL Poet 6vo. SOc. Travelling Map of P^eatioe. In a 
ease. ISs. 

INDIA. Maps and Plans. Post 8vo. Parti. 

Bombay, t5«. Part Jl. MaoKki, 15f. Part III. Bekoal. With 4 Maps. 

20 #, 
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ENGLISH HANDBOOKS. 

IIAND-BOOK-EXOLAND AND WALEV Aa Alphabetical 

lltiud-ll'>ok. Condensed Infn ()ae Volum« l»^r th« Use of 'riavtiUerA. 
With a Map. Tost Mvo KM. 

MODEKN LONDON. Slaps and Pkus. 16mo. 

8 «. m. 

ENVIRONS OF LONDON witlim a cirouitof 20 

miles. 2 Vo\m. (’rown 2la 

ST. >AUL’.S CVniEDR.lL. 20 llltistratiana. 

Clown 8vo. IOf. 

l'i.\S'rKUN COUNTir,^. Uhclmsf.ini, Harwich. Ool- 

chetiter, Msldnn, CainbridKP, E»y, Newuiark**t, Iturv St KdmiindH, 
Ipwwloii, Woodhrld^e, Fwlixstowp, l.MwpHioft, Norwicii. Yarunnith. 
Cromer, Ac. Map mid rUiw. PoKt Svo. V2.i 

— - CATHKDll \LS of Oxford, Pclcrhorou'-^h, Norwich, 

Ely, and Cmvoln With »i> llliistmtionH. Crown Hvo. 2U. 

KB ST. Canterbury, Dover, IlamHgate, ShcerneHS, 

UocheHter, Cimth.vn, Wemlwirh M»»ps mul Pbiin. Tost Hvo. 7.», (]</. 

SUSSKX, Brighton. CliicheKtcr, Worthing, Ha*4tiug.^, 

Lewes, Anindol, Ac. Mtips and PUns Post Hvo. (ix. 

SIJURKV AND HAN'IH Kinirnton, Croydon, Rei- 

^ate, liMildford, IV-vhill, VVinchoster, SoiithHtnjOon. Near 

Forest, Portsmouth, Islk ok Wioiir, Ac. Mapa and PUna, JNist Hvo, 
KM. 

, BKUKS, nrCKS, AND OXON, Windsor, Klon, 

KendinJ, Ayieshury. CxhndKo. Wycombe. Ilcnlov, the ('ity and Cnl- 
versitv of Oxford. Itlciiheiiu, and the l>c»cent of the 'I'liamea. AJapa 
and Plans. PoHt Hvo. 

WILTS, DORSET, AND SOMERSET, aSallshur)’, 

Cbippenham, Weymouth, Sherborne, WVIU, Path, Brlatol, Taunton, 
&c. Map. I’o«f Hvo. 

DEVON, Exeter, Tlfracomho, Linton, Sidmouth, 

Pawlish.TeiKnmoulh, Plvniontb, Dovoiiport, Torquay. Maps and Plans. 
Post Hvo, In H'f. 

(T)!{NW.\LL. I/iuiK'-.'Hton, IVuzauce, ruluioiith, 

the L'F^rd LiiMd's l.n l. \'r M«r»* I’t'ttsvo. H.t 

- - (’ATH E1)1!A LS of Wim hesicr, Salihlmry, L.'iclcr, 

Well-i, Ciichcin r. U »che>.i,*r. ('HiKerhii' V, and SI, \il),ius With I'ln 
Iihulraii tns. J Vuls, t'r . '^vm id-. .M. Album separately, cr Jjvti, 

GLOUCESTER, HEUEFORI), ani, VVOUCESTEIl, 

(Cirencester. ( 'hcltenljam, S'rond, TewkesJmcv, L *'0 tto-H, Mal- 

vern. K iddcnnl'iKter. IlodlfV, P.ioinsj^rov,'^ r.vesliiin. .Map Post Hvo. 

CATiIEDJt\LS of Brintol, (R)ucoster, Hereford, 

Worcester, and Licidhdd. %Vith .M) IKustiaiions. (frown Svo. 31 ?;/. 

North waives, Bangor, Ca'-narvon, Beau marl. a, 

Snowdon, Llauberts, l>.dg»lly, Cadcr Jdrls, Cmway, die. Msp, lh>!*t 
Hvo 7*. 

SOUTH WALES, Monmouilt, LUndafT, ALertliyr, 

Vale of Neatli, Poinbrok *, Carmartbeu, Tcnb\, S^vatMea, Tie Wye, d;c. 
Alap, Pns' 8v ‘. 7 m 

.-C.VTHEDUALS OP BANHOU, ST. ASAPH, 

Liaudatr, and St. I>avi i'n With fUustrat ions. Post 15». 

NORTHAMPTONSHIRE AND RUTLAND— 

Northampton, PeterlxiroiiKb, '^^jwces'er, Daventry, Maiket llar- 
b^rouKh, Kettering?, Wallini?borottj(h, Tlrapatofi, Htunifjrd, Upplog- 
ham, Oakham, Maps, post S^vo. 7 *. 6d. 
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LIST OF WORKS 


HANDBOOK -DKKBY, NOTTS, I.KICESTKH, STAFFORD, 

Mittlock, Pakfwell, CliHtKWorth, TIi*- Peak. Buxton, Hardwick, Pove. 
Dale, Aishboriie,Boittliwen. Manafield, K**tford, Burton, Belvoir, MeUnn 
Mowbray, Wolveiltanipton, Lichfield, Walball, Tamworilt. Mnp. Post 
Hvo. iff. ^ 

SHROPSfnilR AKD CHESHinE, Shrewsbury, Lud- 
low, lirid^nortlt, Onvvealry, Cl'<*'<ter, Civwf, Aldeilry, Stoikpoit, 
Birkenhead. Mapa and Piiiiie. Post Kvo. <>. 

LANCASlMhE, Warrirj^ton, Bury, Manchester, 

Liverpool, Bumley, CUiheroe^, Bolton, Bladihurn, Wi^an, Praaton, 
Uot'lidale, J.niienHter, Southport, Blackpool, &c. Maps and Plans. 
Post bvo. 7#t. 

YORKSHIRE, Doncaster, Hull, Selby, Beverley, 

Pcail)orou^i:h, Wliiihy, ftlariojfale, Kipon. L« eds, ‘WHkt tif'Id, Bradfoid, 
llaUfux, lhid<ierhfi*dd, Shelheld. Map and Plans. Post Svo. 

CATHEDRALS of Yoik, Ripon, Duibam, Carlisle, 

Cheater, and Mam Injhter. "With 00 Pluanaiioiis. V(»la. C’r. Svo illx. 

DURHAM AM> NORTHUMBERLAND, New- 
castle, PaiiinKton, Qatehhead, BiHhn)> Au<*k1aiid, Sto«ktf)n, liartlcpoo), 
SnndoilKnd, SMeldn, lh*rwiik-nii.Tweed. Morpeth, Tjnemonth, Cold- 
stieani, Alnwick, iVc. Map. Post hvo. 

WK^TMOltLAND am) CUMBERLAND — Lan- 

caster, V'lirnehH aMh*v. Ainldeside, Kendal, v\ iiirieinu'ie, Coniston, 
K* swick,(»rHSiiieie, I Lwatet , < arliKle,('('ckeiiiK u li, Pi iiilth, Appleby. 
Man. J*oHt Svo 

MuHitAv’s Mai* ov tuk Lakf. Pisibict, on ranva<». Oi/. 

SCOTJ^ANlb Ediiiburglt, Melroae, Kf iso, Glasgow, 
Pnnifilep, Ayr, 8ti»linj,% Arran, Tli* Clvde, Oban, Inverary, Lo«h 
Lomond, Loch Katrine and 'Irossat 1 h, CaliMlonian Canal. Inverness, 
Perth, Dundee, Abeideen, Braoniar. Skye, CaithnesK, Boss, Buther* 
land, Ac. Maps and Plans. Pust.'-vo. <>>. 

IRELAND, Dublin, Belfast, '1h« Giant’s Cause- 
way, Pone^al. (talwav, 'We.\l<*id, (?oik, Lineiick,'WR»orford,Kinai- 
, Baiitiy, Glenda nil, i\c. Maps aiiu Plans PuNtS\n. 10/>. 

HOLLWAY (J. G.). A Month iu Norway. Fcap. Svo. 2 a. 
HONEY BEE, By Rkv, Thomas James. Fcap. Svo. Is. 

HOOK (Dean). Church Dictionary. Svo. 16#. 

(Theodore) Life. By J. G. Lockhart. Fcap. Svo, Is. 

HOPE (A. J. Bkrksfohd). Worship in the Church of England. 

8vo. ha., or, i‘op»ihtr Sthr/o na/ruMi. Svo. 2«. 6d. 

HORACE; a New Edition of the Text. Edited by Dean Milmam. 

With 100 Woodcuts. Crjvt ii Svo. Is. Gd. 

ITOSACK (John). Tiie ripc and growth of the Law of Nations : as 

estahlislnd by Kcm ral iisa|L-e miU by tieaties, fioui the earlifst times 
10 the liesty of Utrecht. S\u. \in tht Presf. 

HOUGHTON'S (Lord) Monographs, Personal and Social With 

PortraitB. Crown Svo, lUa. W. ^ 

? Poetical AVorks. Collected Edition. With Por- 
trait, 8 VoU, Fcap. Svo. 12*. 

HOUSTOUN (Mrs.L ,a wciity* Years in the Wild West of Ireland, 

or Life iu Conijaught. Post Sv^ 9i. 
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HOME AND. COLONIAL LIBRARY. A SoHes of Worki 

adapted for all circles and classes of Keaders, havlnK been selected 
for their acknowledged interest, and ability of the Authom. Post 8vo, 
Published at and 8s. 6(1. each, and arranged under two distinctlTe 
heads as follows 

CLASS A. 

HISTORY, BIOGRAPHY, AND HISTORIO TALES. 


1. SIEGE OF GIBRALTAR. Byj 

JOUft DaiMKWATKB. 2S. 

2. THE AMBEK-WITCH. By 

Lady Duff Qobdok. 2<. 

3. CROMWELL AND BUNYAN. • 

By Kobbbt Southey. 2s. \ 

4. LIFE OF Sir FRANCIS DRAKE, i 

By JoHM Bake<»w. 2a. 

6. CAMPAIGNS AT WASHING- j 
TON. By Rev. G. R.Glkiq. 2s. , 

6. THE FRENCH IN ALGIERS, i 

By Lady Durr GoBi>oy. 2s. | 

7. THE FALL OF THE JESUITS. ‘ 

2s. ! 

8. LIVONIAN TALES. 2t. 

9. LIFE OX^ONDE. By I^rd Ma- 

BOM. Ss/fd. j 

10. SALE’S BRIGADE. By Rev. 1 
G.R.Glkio. 2s. j 


11. THE SIEGES OF VIENNA, 
By Lobd Ellbsmbbf. 2s. 

19. THE WAYSIDE CROSS. By 
Capt. Miijcam. 2 i . 

13. WC ETCHES or GERM AN LIFE, 

By Sib A.Gokdoii. 34.6(1. 

14. THE BATTLE or WATERLOO. 

By lUv.G.K. GuEia. 34.6(1. 

15. AUTOBIOGRAPHY OF STEF- 

FENS. 2i. 

16. THE BRITISH POETS. By 

Thomab Campbell. Bs, 6d. 

17. HISTORICAL ESSAYS. By 

Lohi> Mauum. 84. Bd. 

18. LIFE OF LORD OLIVE. By 

KkV. G. K. (j*LEIO. 84. 6(1. 

19. NORTH - WESTERN RAIL* 

WAY. By Sib F.B. Head. 2t. 

20. LIFE OF MUNRO. By Rev. G, 

R. Ui.Bia. 84. Bd. 


CLASS B. 


VOYAGES, TRAVELS, 

1. BIBLE IN SPAIN. By Geoboe 

Borbow. 34. Bii, 

2. GYPSIES OF SPAIN. By Geoboe 

Bobbow. 34. Bd. 

adf 4 . JOURNALS IN INDIA. By 
BissoP Heueb. 2 VolH. 74. 

5. TRAVELS IV THE HOLY LAND. 

By Ibby and M anolkh. 24. 

6. MOROCCO AND THE MOORS. 

By J. Dbummovd Hay. 24. 

7. LETTERS FROM ihb BALTIC. 

By a Lady. 

6 NEW SOUTH WALES. By Mrs. 

Mebbdith. 2f. 

9. THE WEST INDIES. By M. G. 
Lewis. 24. 

30 . jsivETCHES OF PERSIA. By 
Sir Jobe Malcolm. 34. 6<f. 

11. M EMOIRS OF FATHER KIPA. 

IJ A 13. TYPEE AND OMOO. By 
ilBEMAiiE Melville. 2 Vole, 7s, 
14. .MISSIONARY LIFE IN CAN- 
ADA. By Ret. J, Abbott. 2s. 

\* Each work nAj 


AND ADVENTURES. 

16. LETTERS FROM MADRAS. By 
a Ladv. 24. 

16. HHIHLAND SPORTS. By 

CHARi.F.e St. John. 3#. 6d. 

17. PAMPAS JOURNEYS. By SiB 

F. B. Head. 24. 

18 OATHEKING8 FROM SPAIN. 
By Richard Ford. 8«. BdL 

19. THE RIVER AMAZON, By 

W. H. Edwards* 2s. 

20. MANNERS & CUSTOMS OF 

INDIA. ByRlv.C.AcLAMD. 2s. 

21. ADVENTURES IN MEXICO. 

By G. F. Kuxtov. 84. 6d. 

22. PORTUGAL AND GALICIA. 

By Lord Cabbakvob. Sj. ad, 

28. BUSH LIFE IN AUSTRALIA. 
By Kkv. H. W. IlAroABTB. 2s, 

24 . THE LIBYAN rflESEHT. By 
Batle St. JoBX. 2s, 

26. SIERRA LEONE. By A Lady. 
» df.{d. 

be bad separately, j 
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LIST OP WORKS 


HUME (The Student’s). A History of £agland» from the Inra- 
ston of Julius CiASftr to th« Revotnttoo of 16M. Now Edition, revised, 
correetod, mod oontlnniul to tlio Treitjr of Berlin, 1676. By J. 8. 
BsxirtB, M.A. With 7 Coloured Blaps dk 70 Woodcuts. Poet 8to. 7f . 6d. 
HUTCHINSON (Oek.). Dog Breaking, with Odds and Ends for 
those who love the Dog end the Gun. With 40 Illustrations. Crown 
8vo. 7f. 6d. 

HUTTON (H.E.). PrIncipiaGneca; an Introduction to the Study 

of Greek. Comprehending Grammar, Delectus, and Ezerdee-book, 
with Vocabularies. SixihSditv^. 12mo. 8s;6d. 

HUTTON (Jameb). James and Philip van Artcvclde. Two 

remarkable Eplsoiles in ttio acmala nf Flanders : with a description of 
the state of Society in Flanders in the 14th Century. ( rown svo. 

[hi thf pnnk. 

HYMNOLOQY, Dictiohary or. See Julian. 

INDIA. [See Elpiiinstonk, nANi*-BooK, Templk.] 

IRBY AND MANGLES* Travels in Egypt, Nubia, Syria, and 

the Holy Land. Post 6vo. 3s. 

JAMESON (Mrs.). Lives of the Early Italian Painters— 

and the Progress of Painting in Italy— Clmabue to Bassano. With 
50 Portraits. Post 8vo. 12i. 

JAPAN. [See Biro, M<issman, Modnsxt, Rkkd.] 

JENNINGS (Louis J.). Field Paths and Green Lanes in Surrey 

and SusMex. lliiiHtratlooH. Pont 6vo. 10a. 6J. 

Rambles among the Hills in the Peak c'- Derbyshire 

and on the South Downs. With sketclios o( people by the way. With 
38 lllualrations. Post 6vo. 12s. 

JERVIS (Riv. W. H.). The Gallicau Church, from the Con- 

fordat of Bologna, ISIS, to the Kevolution. With an lutroduction. 
Portrait!*. 8 VoIh. 8vo. 28s. 

JESSE (Edwari>). Gleanings in Natural History. Fop.Svo. 3>t. 6t/. 
JEX-BLAKE (Rev. T. W.). Life in Faith : Sermons Preached 

at Chelteiiham and Rugby Fcap. 8vo. Mi. W. 

JOHNSON’S (Dr, Samukl) 1/ife. By James Boswell. Includinir 

the Tour to the Hebrides. Edited by Me. Cboebr. 1 Vol. Royal 
8vo. l‘2.s. 

JULIAN (Rfcv. John J.), A Dictionary of Hymnolog}\ A 

Gompaulon to Existing Ilvinn Book*. Setting forth the Oiigin and 
Hietory of tho Hymns oontalnod In tlie PrincipHl Hymnals used hy thr 
Churches of England, Scotland, and Ireland, and varioti** DlKscr.ting 
Bodies, with Notices of their Authors. J*o«l 6vo. f/n lAf’ 

JUNIUS^ Hambwritino Profoseionidly investigated. By Mr. Chabot, 

Expert. With Preface and Collateral Evidence, by the Hon. Edwiri* 
TwtSLKTim. With Facaimllee, Woodoiita, <Sro. 4to. A*8 3i. 

EERR (R. MAiiOOLit). Student’s Blaokstone. A Systematic 
Abridgment of the entire Commentaries, adapted to the present state 
of the law, PtietSvo. 7s, 6d. 

KINO EDWARD YItb’s Latin Grammar. 12mo. 8s. 6(f. 

First Latin Book, 12mo. 2s. Qcf. 
KING (R, J.k Archmology, Travel and Art ; being SL etches and 
StudieOltstoriral and Descriptive. 8vo. i2i. 

KIRK (J. Fostbr). Histoty of Charles the Bold, Duke of Bur- 

enndy. Portrait. S Vole. S\ o, 4V. 

KIRKB3’ Handbook df Physiology. Edited by W. Morrakt 
Bakse, F.R.C.8. With 400 lUiuOnations. Post 6vo. 14a 
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KUOLBR*S Handbook of PaintiDg.'— Tho It&liaii Soboola. Rtt< 

Tised ftnd It(imodeU«d fmm th# moHt r«ctnt Rawtiirehas. By Laov 
Eahtl^kk. With UO IlIimtmtionH, 9 Vots. Crown 8vo. 80 a 

IJandbook of Painting. — The German, Flemiah, and 

Patch ftchooln. Kevined mid in jwirt re>written. By d. A. Ckotvk. 
Witbf^nUuMtmtionii. SVoti. C-rowii 8vo. S4i. 

LANS (E. W.). Account of the Manners and Customs of Modern 

Kaypticnn. With III UDtmttnna. 9 VoU. Po»t Svo, i9<f. 

LAWRBNCB (Sia Qko.). Reminiscences of Fortj^*three Years' 

Service in liidRi. Crown 8v0 10«. 6d. 

LATARD (A. H.). Nineveh and its Remains; a Popular Account 
of Resesrehoa and Discoverion amidst the Huins of Astytia. With 
lIluHtraMons, PostHro, 7* 6<f. 

Nineveh and nsiiylon ; aA Popular Account of Dis* 

coverioH in the Ruins, with Travels in Annonla, KimilHtan and the 
Desert, during s Second llxiHiditloa to Assyria. With lUustratioiiM. 
prt«t 8 VO. 7 b, W. 

LEATHES (Stahlky). Practical Hebrew Grammar. With the 

Hebrew Test of (jeiiPHis i.— vl., and Psalms 1.— vi. Qrammatical 
Analysis and VocubuUry. Post 8vo. 7*. 6<1. 

LENNEP (Rav. H. J. Van). Missionary Travels in Asia Minor. 

With lUuHtrations of Bibllc«l History and Arfhn.*ology. Map and 
Woodcuts, 2 Volfl. Post 8vo. 24 ji, 

Modern Cu^t<lm8 and Manners of Bible Lands In 

Illustration of Scripture. Maps and Illustrations. 2 Vuls. 8vo. 21«. 

LESLIE (C, R.), Handbook for Young Painters. . Illustrations. 

Posi ->0. 7b. Gd. 

Afe and Works of Sir Joshua Reynolds. Portraits. 

2 Vols. 8vo, 42ii. 

LETO (PoHPONTo). Eiglit Months at Rome during the Vatican 

Ouucil. 8vr). 12« 

LETTERS From thk Baltic, By a liAnr. Post 8vo. 2a. 

Madras. By a Ladt. Post 8vo. 2d. 

SiKRRA Lkonn. By a Lady. Post 8 vo. 8d. 8dl. 

LEVI (LaoNit). History of British Commerce: and Economic 

ProgresB of tiie Netlou, from 17S3 to 187«. 8vi>, 18». 

LEX BALICA; the Ten Texts wiih the Glosses and the Lex 
Emendata. SynopUcnliy edited by *1 11. IlvsaKi.«. With Notes on 
the Frankish Words in the Lex SiiUca by II. Kkuk, of Leyden. 4to. 42«. 

LIDDELL (Dran). Biudent’s History of Home, from the earliest 

Times to ttie eHtahlishmeutof the Empire. Woodcuts. Post 6vo. 7«. 6d. 

LISPINGS from LOW LATITUDES; or. the Journal of the Hon. 

ImpulsiaGuhhington. F.ditedby Loan Pur ram s. Wlth24Plates.4to.2t«. 

LIVINGSTONE (Da), First Expedition to Africa, 1840-66. 

Illustrations. Post Svo. 7t. Gd. 

Second Expedition to Africa, 1868-04. Illustra* 

tlrni. Post 8vo. 7i, 6*1, 

Last Journals in Central Africa, from 1865 to 

his Death. Continued by a NarratWe of his last moments and sutferings. 
ByKer. iloRsca Wallkb. Maps and Illustrations. 2 Vols. Svo, 16#, 

Personal Life. From his anpublishcd Journals 

and^CorrrKpoud^riee. By Wm. G. Blaikie, D D. Wiih Map and 
Portrait. 8to. Ifts. ♦ 

LIVINGSTONIA. Journal of Adventures in Exploring Lake 

Nyassa, and Establlsbing a Missionary Bettlsment there. By £. D. 
YotTno, R.N, Maps. PostSrof 7s. W.. • 

LITOKIAN TALES. Bj tbr Author of “ Letters from the 

BmlOe." PMtSro. *». • , 
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LOCKHART (J. Q.). Ancient Spanieh Ballads. Historical and 

Romtatlo. Translated, with Notes. Illustrations. Crown 8 to. 6t, c 

Life of Theodore Hook. Fcap. 8vo. 1«. 

LOUDON (Mm.). Gardening for Ladies. With Directions and 

Calendar of Operations for Every Month. Woodcuts. Fcap. 8vo. 8s. 6d. 

LYALL (Siu ALFiiEn C.), KA’.B. Asiatic Studies ; Religious and 

SocisJ. Kvo. [Jn t/if pi'm. 

LYBLL (Sir Charles). Principles of Geology; or, the Modem 

Changes of the Earth and Its l^jhabltants coi{*«idered as illustrative of 
Qeoiogy. With illustrations. zVols. 8vo. ^2«. 

Student’s Elements of Geology. With Table of British 

Fossils and 600 Illustrations. Third Edition, Revised. PostSvo. 9s* 
— ^ Life, Letters, and Journals. Edited by bis sister-in-law, 
Mbs. Lykll. With Portraits. 2 Vols. 8vo. 30 jj. 

- - (K. M.). Geographical Handbook of Ferns. With Tables 

to show their Distribution. Post 8vo. 7s, M* 

LYTTON (Lord). A Memoir of Julian Fane. W^ith Portrait. Post 

8vo. 6s. 

M<3CLINT0CK ( Sir L.). Narrative of the Discovery of the 
Fate of Sir John Franklin and his Gompanions in the Arctic Seas. 
With Illustrations. Post Svo. 7s* 6d. 

.^(ACDOUGALL (Col.). Modem Warfare as Influenced by Modem 

Artillery. With Plana, Post Svo. 12i. 

MACGREGOR (J.). Rob Roy on the Jordan, Nile, Red Sea, Gen- 

nesareth, &c. A Canoe Cruise In Palestine and Egypt ^fd the Waters 
of Damascus. With 70 Iliustrations. Crown Svo. 7«. ikl. 

MAETZNER’S English Grammar. A Methodical, Analytical, 

and Historical Treatise on tlie Orthography, Prosody, Inflections, and 
Syntax. By Clair J. Grkcr, LL.D. SVois. Svo. 3Gir. 

MAHON (Lord), see Stakhops. 

MAINE (Sir H. Sumner). Ancient Law ; its Connection with the 

Early History of Society, and Its Relation to Modern Ideas. Svo. 12s. 

Village Communiticft in the East and West, Svo, 12«. 

Early History of Institutions. Svo. 12«. 

MALCOLM (Sir John). Sketches of Persia. Post 8vo. 3d. 6d* 
MANSEL (Dean). Limits of Religious Thought Examined. 

Post Svo. 8». 6d. 

Letters, Lectures, and Reviews. Svo. 12«. 

MANUAL OP SCIENTIFIC ENQUIRY. For the Use of 

Travellers. Edited by Urv. R. Main. Post Svo. 8«. 6<J* {Published by 
order of tiki! Lords of ti>e Admiralti,*) 

MARCO POLO. The Book of Ser Marco Polo, the Venetian. 

Concerning the Kingdoms and MarveiM of the East A new English 
Verslou, Illustrated by the light of Oriental Writers and Modern 
Travels. By Col. UaNav Yule. Maps uud Illustrations, 2 Vols. 
Medium Svo. 63«. 

MARKHAM (Mas.). History of England. From the First Inva- 
sion by Uie Romans. Woodcuts. 12mo. 3a. 6c/. 

History of France. From the Conquest by the 

Qauls. Woodcuts. ISmo. 8s. ed. 

History of Germany. From the Invasion by Haiioi. 

Woodcuts. IRmo. 8«. fld. 

(Clrmebts R.). 1 A Popular Account of Peruvian 

Bark and its lutfhdaction into British India, With Maps. Post 
Svo. 14>'. 
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MARRY AT (Josiph). History of Modem and Mediteval Pottery 
* and Porcelain. With a Deaciiption of Uie Manufacture. Flatee and 

WOtMleutfl. 8 to. 42«. 

MARSH (0. P.). Student's Manual of the English Language. 

Edited with Additions. Dy I)R. Wm. Smitu. Poet Bvo. 7e. (id. 
MASTERS in English Theology. Lectures delivered at King's 
College. Ijondon, in 1877, hv T.intnent DiTinet. With Introduction by 
Cenon Barry. Pont 8vo. 7.'. (v/. 

MATTHIiE’S QiUiKK Grammar. Abridged by Blomfisli), 

by E. B. CiiOoKR. l7mo. 4«. 

MAUREL'S Charactor^ Actions^ and Writings of Wellington. 

Fcap. 8vo. la. 6d. 

MAYO (Lord). Sport in Abvssinia^ or, ihe Mareb and Tack- 

azzee. With llluatrationH. Cn»wu 8vo. Vis. 

MELYILLE (Hermamm). Marquesas and South Sea Islands* 

S Vols. Post8vo. 7 a 

MEREDITH (Mrs. Charles). Holes and Sketches of New Bonth 
Wales. Post 8vo. 2s. 

MICHAEL ANGELO, Sculptor, Painter, and Architect. His Life 

and AVorkH. By C. Hkatii Wilhon. AVlth Portrait. Jllustrations and 
Index. 8vo. 15/. 

MIDDLETON (Chas. H.) A Descriptire Catalogue of the 

Ktcliod Work of Rnnihraodt, with Idfu and Introductions. With 
Explanatory Outs. Medium 8vo. Sis. 6d. 

MILLINGTON (Rev. T. S.). Signs and Wonders in the Land of 

liAih^ or the Ten Plaines of Egypt, with Ancient and Modern lllustra- 
ti jnsT WoodcutH J'oHt 8vo. 7 .- 1 . (ki, 

MILMAN'S (Dear) WORKS:-- 

HisToia’ OP THE J Kws, from the earliest Period down to Modem 

Tiiuhh. 3 Voln. 8vo. 1H«. 

Early Christianity, from the Birth of Christ to the Aboli- 
tion of Paganism in liie Homan Empire. 8 Vela. PoatBvo. IHn. 

Latin (’iirlstianity, including that of the Popes to the 

Pontificate <»f Mcholss V. 9 V«ds. PostSiro. 64a. 

Handbook to St. Paul’s Cathedral. WoodcuU*. Crown 

8vr>. lOf. 6d. 

Quinti IIuuatii Flaoci Odera. Woodcuts. 8m, 8vo. 7«. 6i/. 
Fall OF Jerusalem. Fcap. 8vo. Is. 

OILMAN’S (Capt. E. A.) Wayside Cross. Post 8vo. 2s. 
(Bishop, D.D.,) Life. With a Selection from his 

Correspondence and Journals. By his Sister. Map. Bvo. I2i. 

MIYART (St. George). Lessons from Nature; aa manifested in 
Mind and Matter. 8 to. 15s. 

- The Cat. An Introduction to the Study of Backboned 

Animals, especially Mammals. With 200 Illustrations. MedlumSvo. 80#. 

MOORE (Thomas). Life and Letters of Lord Byron. Cabinet 

Edition. With Plates. 6 Vols. Fcap. 8yo. 18#. ; Popular Edition, 
with Portraits. Royal 8vo. 7#. Sd, 

MORESBY (Capt.), R.N. Discoveries in New Guinea, Polynesia, 
Torres Straits, &c., during the cruise of ll.M.S. Btsilisk. Map and 
Illustrations. 8vo. 15#. 

MOSSMAN (Samuel). New J^an ; the Land of the Rising Son ; 

its Annals during the past Twenty Years, recording the remarkable 
Progress of the Japanese in^estern Civilisation. With Map. 8vo. 16#« 
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BAE (Edwabd). Country of the Moors. A Journey from Tripoli 
to tlao Holy City of Ktirwan. Map and Etcbings. Crows 8vo. 1*2^. 

Tho Whit« Bea Peninsula. Journey to the White Sea, and* 

the Kola I'enlnaula. With Map and niustratfons. Crotru 8ro. 

RAMBLES in the Syrian Deserts. Post Sro. 10s. %d. 

KASSAM (Horvuzd). British Mission to Abyssinia. Illustra- 
tions. 2Vol«. 6vo. 118«. 

RAWLINSON’S (Canon) Herodotus. A New English Version. 

Edited with Notes and Essays. Maps and Woodcuts. 4Vols. 8vo. 4 Ba. 

Five Great Monat^hies of Ch#dsea, Assyria, Media. 

Babylonia, andf Persia. With Maps and Illustrations. 8 Vols. 8vo. 42^ 

Henrt) England and Kussia in the East ; a 

Series of i*apers on the Political and Geographiciil Condition ot Central 
Asia. Map. 8vo. 12A 

reed (Sir E. J.) Iron-Clad Ships ; their Qualities, Performance.^, 
and Cost. With Chapters on Turret Ships, Iron-Clad lUm8,dic. With 
Illustrations. 8vo. 12s. 

- Letters from Kussia in 1875. 8vo. 5^. 

■ Japan : Its History, Traditions, and Religions. With 

Narrative of a visit in lb7!). lllubtrations. 2 Vols. 8vo. 28». 

REJECTED ADDRESSES (Thb). ByJAMicsAHJ) Horaok Smith. 

Woodcuts. Post 8vo. 3s. 6ri. ; or Popular Edition, Fcap. 8vo I*. 
3'BMBRANDT. See Middleton. 

REYNOLDS’ (Sib Joshua) Life and Times. By C. R. Leslie, 

R.A. and Tom Tatu)r. Portraits. 2 Vols. 8vo. 42«. 

RICARDO’S (David) Political Works. With a Notice of his 
Life and Writings. By J. R. M'CnLUHJB. 6vo. 16«. ' 

RIPA (Father). Thirteen Years at the Court of Peking. Post 

8vo. 2#. 

ROBERTSON (Canon). History of the Christian Church, from the 
Apostolic Age to the Uetormatlon, 1517. 8 Vols. Post 8vo. 6<. each. 
ROBINSON (Rev. Dr.). Biblical Researches in Palestine and the 

Adjacent Regions, 1838 — 52. Maps. 8 Vols. 8yo. 42«. 

ROBINSON (Wm.) Alpine Flowers for English Gardens. With 

70 Illustrations. Crown 8vo, 7s.6<J. 

Sub-Tropical Garden. Illustrations. Small 8vo. 5^. 

ROBSON (B. K,). School Architecture. Remarks on the 
Planning, Designing, Building, and Furuishing of 8chool-hoiise>. 
llltisiratlonR. Medium 8vo. 18 j». 

ROME (History op). See Gibbon — Liddell— Smith — SruDENTb*. 
ROYAL SOCIETY CATALOGUE OF SCIENTIFIC PAPERS. 

8 vols, 8vo. 20«, each. Half morocco, 28*. each. 

RUXTON (Geo, F.). Travels in Mexico; with Adventures among Wild 

Trlb^ and Animals of the Prairies and Rocky Mountains. Post 6vo. 

ET. HUGH OF AVALON, Bishop of Lincoln; his Life by G. 0. 

Pkrry, Canon of Lincoln. Post 8vo, 10a. W, 

ST. JOHN (Charles). Wild Sports and Natural History of the 
Highlands of Scotland, illustrated Edition. Crown 8vo. 15«. 

Siiiitm, Post 8vo S«. 6d. 

(Batlb) Adventures in the Libyan Desert. Post 8vo. 2*. 

SALDANHA (Duke of). See Carnota. a 

SALE’S (Sir Robert) Brigade in Atfghaniatan. With an Account of 
the Oefonoe of Jellalabad. By Rtv. Q. R. Qlkio. Post 8vo. 24. 
SCEPTICISM IN GEOLOGY,; and the Reasons for It An 

assemblage of factsVrora Nature combining io refute the theory of 
“CaiiHea wow in Action.” By ^’krikirr. Woodcuts. Crown 8vo. 6> 
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SdllLlEMANN (Dr. Hknrt). Troy and lU Itcmams. A Narra- 
tive of KesearcbeN nad DincoviTiett made on tho Siti* ot llluni, and In the 
Trrj.m Pliua. With bOJ illtiHtratioua. Medium Jsvo. 42a. 

Ancient Mycenae and Tiryus. With 500 llhia- 

tmOona. M odium 8vo. 50.v 

W IUob; the City and Conntry of tlic Tnjans. 
ell lh*cont DlHCovoriea and IleHearrIuM made on th« She 
01 1 Toy and the Troad. With an Autobiograpliy. With 5h)l0 Illus- 
trations. linp(>nal Hvo. riOa. 

SCIIOMBEKG ((^nkral). pic Odyssey of Ifomer^ rendered 

into Knijliah -J vols. 8vo. 2l* 

SCqTT (Sir Gilukut). Lectures on the Uise and Development 

of Madiu'val Arthiterturo. Delivered at the Koyal .Vcad**!!!)'. With 
4(>0 lllustmtions ‘J Vols. Mediniii 8vi> 4'2i. 

SEEBOilM (llKNhY). Siberia in Europe ; a NatunilUt's Visit to 

the Valley of the I’atehora in N.K, Unssia. \\ i»h nolieesof Htrds and 
their inigrations With Map and llluHtrations. Crown Hvo. lls. 

Silieriain Asia. Travels, AdveutiiriM ana Ornitho- 
logical Keseurc hen on the Kastern Hide ot the I lal .MDiintAins. With 
Illustrations. Crown svo. Int/npm^ 

SELBOKNE (Loiin). Notes on Bome Passages in the Liturgieiil 

History of the Keforined KiikH'*!) Chtiroh. 8vo. tin. 

SHADOWS OF A SICK ROOM. Preface by Canon Liudon. 

16nio. 2 / 1 . Gil 

SHAH OF PEKSIA'S Diary during his Tour through Europe in 

1873. Tr.msl.ited from the Orlginul. By .1. W. Kkdiiolhk. With 
Portrait and Culouicd Title. Crown 8vo. 12/i. 

SHAW (T!b.). Alanual of Englieh Literature. Post 8vo. 7^. Od, 

• — " ■ Specimens of English Literature. Selected from the 

Chief Writers. Post 8v». 7t. 6d. 

SHAW (Robert). Visit to High Tartary, Yarkand, and Kashgar 

(formerly Chinese Tartary), and Uetiirn .lonnioy ovoi the Karakorum 
Pass. With Map and lUustraitons. 8vo. 16/r. 

SIERRA LEONE ; Described in Letters to Fiicnds at Home. By 

A Ladt. Post 8vo. 8«. 6d. 

SIMMONS (Capt.). CouBtitution and Practice of CourlB-Mar- 
tlMt. 8vo. 15«. 

SMLILES’ (Samuel, LL.D.) WORKS .— 

British Krgineers ; from the EarlicHt Period to the death of 

the Stephenson'^ With IlluHtratlona. 6 Vols. Crown 8vo. 7i. 6ii. each. 
Life ok George Stkimienson. Post 8vo. :*w. bd. 

Life of a .ScTra Naturalist (Tiios. EnwARh). lllaBtrationa. 

I’oHt Mvo. I In thn 

Life #1-' a Swi tch Geologlst akp Botanist. (Roiikht Dick). 

llluHtraiions. Crown 8vo. Vis, 

Huguenots in England and Ireland. Crown 8 vo, 7s. 0(/. 
Self-Help. With lllustrationB of Conduct and Persever- 
ance. Poet 8vo. 6 ji, Or in French, 6#, 

Character. A Book of Noble Characteristics. Post 8vo. 6*'. 
Thrift. A Book of Domestic Counsel. Post 8vo. dA. 

Dufr. With illustrations of Courage, Patience, and Endurance. 

Post 6vr>. 6v. • 

Industrial Biogkapiiv; or, Iron Workers and Tool Makers. 

Post 8\ 0 . 6i. « 

Boy’s Voyaoi Round the World. Mlustratlons. Post 8vo. 6s. 



28 


LIST OF WORKS 


SMITH’S (Dk. Wm.) Latin CorasK — continued, g 

Student's Latin Guammak. For the Higher Forms. Postt 
8vo. 6<. 

Shallbb Latin Okahmar. For the ^Middle and Lower Forms. 

12mo. 3i. 6 (/. j 

Taoitus^ Germania, ^gricola. &c. With Eop^sh Notes. 
12 rao. 8 *. 6<f. 

SMITH’S (Dr. Wm.) GREEK COURSE .- 

InitiaGrjboa. Parti. A FirstiGreekCoursi, containing a Gram- 
mar, Delectus, and ExArcise- book. Wirh Vocab'iUrleH. 12mo. 8«. 6i. 
Appendix TO Initja GiiiKCA. Part I. ContainiDg additional 

Kxerci>eH. tVith Examin ition Papers. Post 8 vo. 2.v. 61 /. 

Initia Qrjcca. Partly II. A Reading Book. Containing 
Short Taira, Anecdotes, Fables, Mythology, aud Grecian History. 
t2mo. 8«. 6d. 

Initia Grj^oa. Part 111. Prose Composition. Containing the 

Kales of Syntax, with copious Examples and Exercises. 12 nio. S«. 6 <f. 

Student's Greek Grammar. For the Higher Forms. By 

CuuTitJH. Post 8vo. 

Smaller Greek Grammar. For the Middle and Lower Forms. 
12nio. 3s. 6d, 

Greek Accidence. 12mo. 2s. 6fL 

Plato, Apology of Socrates, &c. With Notes, 12mo. 3 a‘. 6d, 

SMITH’S (Dr. Wm.) SMALLER HISTORIES:— 

Scripture History. Woodcuts. 16mo. 3s. 6d.t 

Ancient History. Woodcuts. 16mo. 3s. 6d. 

Ancient GEoaRAPHY. Woodcuts. 16mo. 3s. 6(1. 

Modern Gkogkaphy. 16aao. 2s. 6d. 

Greece. Maps and Woodcuts. 16mo. 3^. 6iL 

Rome. Maps and Woodcuts. IGmo. 3s. 6d. 

Classical* Mythology. Woodcuts. 16mo. 3s. 6d. 

England. Mup<4 and Woodcuts. 16mo. 3s. 6d. 

English Literature. 1 61110 . 3^. 6 d. 

Specimens op English Literature. ICmo. 3 s. 6 d. 

SOMERVILLE (Mart). Personal Recollections from Early Life 

to Old Age. Portrait. Crown 8 vo. 12 s, 

Physical Geography, Portrait, Post 8vo. 9a. 
_ Connexion of the Physical Sciences. Post 8vo. Vy. 

Molecular & Microscopic Science. Jllustrations. 

2 Vois. PoatSvo. 21«. 

SOUTH (John F.). Household Surgery ; or, Hints for Emcrgtn- 

ctos. >Vilh Woodcuti*. Fcap. 8 vo. &/. 

SOUTHEY (Robt), Lives of Bunyan and Cromwell, Post 8vo. 2s. 
STAEL (Madame di). See Stevens. 

STANHOPE’S (Earl) WORKS t 

History \>f England from the Reign of Queen Anne to 

TUB Pkack OF VKRSAiLLKe, l7Ul-8i. 9 vols. Post 8 vo. 6«. each. 

Life OF William Pitt. PoE^.TaU 8 . 3 Vols. 8vo, 36s. 
Miscellanies, 2 Vdis. Post 8vo. 13s. 
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ST.^IIOPK’S (Kvui.MVokk’I ro/i/uimv/ ; — 

* ^iTisH India, KROM iw Orwin TO 1783. Poat 8vo. Zs. Cd, 
HMtory OP Forty- Fivk." PoaI 8vo. Ss, 

HiJ^ucal and Critical Essays. Post 8vo. Ss. 6d, 

The I^i^at prom Mosi\)w, and other Essays. Post 8yo. 

Life up Belisarics. Post 8vo. 10a. 6//. 


Life op Condk^ Post 8vo.^ 8a. 6il, 
Stout op Joan op Arc. Fcap. 8vo. 1a. 


Is. 


Addresses ON Vauuh’s Occasions. 16mo. 

STANLEY’S (Dean) WORKS / 

Sinai and Palestine, Maps. 8vo. 14v. 

Biule IN THE Holy Land; Extracted from the above Work, 

\V*»odCUtH. FCAp. 8vo. ‘iA (mI. 

Eastern (’iiuucii. 8vo. 12a. 

Jewish Cnuncii. From the Earliest Times to the Chriaiiaa 

Fr.i. 3 V<nh. 8 VO. 38 a. 

CiiL'ucn OF Scotland. 8vo. 7a. Gd . 

Ki’Istlls of St. Patl to the Corinthians. 8vo. 18h, 

Life OP Dr. Arnold. Portrait. 2 Vols. (V Svo. 12a, 
Canterhury Cathedral. Illustrations. Post Svo. 7a’. (irL 
WESTMfNSTKR A HUEY, lllustratioiis. 8 VO. ITaV. 

Sermons durino a Tour in the East. Svo. Ok. 

ON Special Occasions, Preachcil in Westmiiuter 

Ahlx*}’. S\(t. liA. 

Memoir of EiiWAUD, (’atheri.ne, anj> Mary Stanley. Cr. Svo. S)a. 
Christian Institutions. Essays on Ecclesiastical SubjeetB. 

>vo. 12«. 

STEPHENS (Ukv. W. R. WL l.ifc and Timea of St. John 

ChrvMOfitom. A Sketch ot th« (UuicU aad the Fmpire ia the Fourth 
Century. I'ortrait. 8vo. 12 .n. 

STEVliNS (Dr. A.). Madame dc Stiiel ; a Study of her Life 

undToni'M. The Flrt^t Ueveiutiun and the First Ihupiie. rortiiiitri, 2 
Veil*. Crjwn Hvo. ‘21s. 

STRATFORD de REDCLIFFE (Lord). The Eastern QueBlion. 

Being^a Selection from his Writing'** dnrinj; tin- last Five Yearn of his 
Life^Wlth a Treface by Dean Bi.'inlfy, With Map, bvo. 'J», 

STREET (G. E.). Gothic Architecture in Spain. IIluHtralionB. 

Royal Svo. 30«. 

in Brick and Marble. With 

Notes on North of Italy. I i lustrations. Royal Svo. 26s. 

STUART (Villiers). Nile OleaoingB: The Ethnology, History, 

ami Art of Ancient Kgypt, m Revealed by Paintings and H.u- 
Relb ‘ * 


Kellefs. With Desetiptions of Nubia and Gr^t Rock Tempios, 
Coloured Illustrations d£C. Medium Bvo. dla. BiT 

The Funeral Tent of an Egyptian Queen, digeovered at 

Thebos. Printed In colours f Am ttie auihor’a original drawings. With 
TiaiisUtlons and Explanations of the hreroglyphiCH, A'c. Royal 8vo. 
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Old Tistahrnt History ; from the Creatlom^ the Retirn of * 
the Jews from Captivity. Maps and Woodcuts. Pont 8vo. 7/, 

{Iew TKSTjkifENT History. With an Introduction collecting 
the lllutoryof the Old and New Tentamente. Maps an#woodc(itH. 
Post 8vo. 7s. M. jr 

Evidenoks of CHUisTiANity. By Rev. H. WAiSf^.D. Post 


Svo, [/rt thf' 

Eoclesiastioal History. By Philip Smith, B.A. 

Part I,— FirhtTwn CeTitiirl«n.^'’rom the roiAda’Ion of the Chiistlnn 
Chinvh to the full enfahliHliment of the Holy Konian Empire and the 
Papal Power. WooHcn^s. Post Svo. 7s. 6d. 

Part II.— Tlie Middle Ages and the lie ormatlon. Wooftcu*f>. Po^t 
Bvo. 7^. 6d. ^ [III tUe Pr(.^M. 

BwaLisii Church History* By Canon Perry, 2 Yols. Post 

8vo. 7«. 6//. esrli. 

First Verioil^ fioin the planting; of the Chnrch in Brit.iln to the Acres^ 
Hlon of Henry VIII. 

Airuml Pd'iOfl, from (he acceKslon of Henry VHI to the silencing ot 
Convocation in the IHih Ceiiliiry. 

Ancient History op tiik ICamt ; Egypt. Aftsyria, Babylonia, 

Media, Persia, Asia Minor, and Phumiem. WoodciPs. Post8vo, 7s, 6d, 

Ancient Gkoorapiiy. By Canon Bkvan. Woodcuts. Popt 

8 VO. 7«. ftd. 


History of Guekcr ; from the EarlieRt Timfs to the Roman 
ConqneMt. By VVa. Smith, H.C.L. Woodenta, Crown 8vo. 7s. 6d. 
*♦* Queationii on the above Work. 12mo. 2s. 

History of Rome; from the Earliest Times to Kstablisli- 

ment of the Empire. By Hkai* Lidorli.. Woodenta. Crown Svo. 7s. 6d. 

Uibuon’s Decline and Fall of the Roman Empire. Woodcuts. 

Poet 8vo. 7s. Hfi, 

Hallam's History of Europe during the Middle Age.«. 

PoHtSvo. 7s (hi. 


History of Modern Europe, from the end of tbo Middle 
Agee to the Treaty of Berlin, 1878. P< et Svo. | M t/if> /*>v>s. 

Hallam's History of England ; from the Accession of 
Henry VTI. to the Heath of George II. Post 8vo. 7s. 6<I. 

Hume's History or England from the Invasion of Julius 
Cauuir to (he Kefolutlon In 1698. Kevlsed, corrvet**!!, end c nitlnn«>d 
ihiwn to the Treaty of Berlin, 1878. By J. J8. BKawau, M.A. Will 
7 Coloured Maps <it 70 Woodeuw- Post 8vo. 7s. 6d. 

*** Questions on the above Work, 12nio. 2s. 

History of Franck; from the Earliest TimcstotheEstali- 
Itshment of the Second Empire, 1863. By il. W. Jervjs. Woodcuts. 
Post Svo. 7a. 6d. 

English Language. By Gito. P. Marsh. Post iro. 7s. 6d, 
English Litrhaturr. By T. B, Shaw. M.A. Poft 8vo. 7s, 6d. 
. Spscimrnsof English Literature. By T.B.Si!aw.PosI.8vo. 7s.6(/, 
Modern Geography ; MaihematicaC Physical and Descriptive. 

By CAlKUt BtvAK. Woodcuts. PoatSvo, 7*,*Ui. 

Obography op India. By Dr. George Smith, LL.D. l\ st Svo. 


7s, $d, tlifi Prtst. 

Moral Phuosophy. By Wm. Flehtno. Post Svo, Ta. 6t/. 

BLAOKSTONts COMMENTARIES. By MaLCOLM KkRR. Post SvO. 
7s. Md. 


SUMNER’S (Bishop) Life and Episcopate during 40 Years. 
Kev. O. H. SuMNRii. rortrait. 8w. Its. 
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8\^INS0N' (bAiioit). Nicen« and Apo«t1o«* Omd«; Tbetr 

\ Uttmrf ^intorir ; toffother wUb womt AocouRt of *‘THo Criod of 8t« 
%AthanasiQ^** 8fo. IfU. 

8W1^^(Jonath\!»). Life of. By Hkxkv Ckaik, B.A. 
BYBRlStfVoff) History of Europe daring the French Rerolution, 

17^-1705. 4Voli. 8vo. 

SYMOND^'^Ukv. \V.) Records of the Rocks; or Notes on the 

Oeoloftr, N«tiir«l Hltifnrjr, AnllqiiUimi of Nortti stiU South Wales, 
Sliuriit,* UevoiL and CormraU. With liluatratlona. Cioirn 8vo. 18f. 

TALMUD. See daxclat ; Dkotsch. a 

TEMPLE (Sir iiioiiAHh). India in 1880. With Map^. Svc. lU^N 
Men and Kveiits of My Tin^ In India. Svo. 

THIBAUT’S (Abtotxk) Purity in Basical Art, Translated from 
the (fenimn. With a pi'etalorj* Memoir by W, 11. lilniUtone, ]M.P. 
PoHtSv-o. 7v* M, 

THIELMANN ilUxojr). Journey through the CaucaHus to 
Tabreea, KurdlMtao, down the Tlj'rle and Kuphratps to Nineveh mid 
Habylon, and across the Deeert to Palniyv*. Tmueluted by Caai. 
IIrkkage. llhiHtrations. *i Void. Post 8vo. 18t. 

THOMSON (Arohbishoi*). Lincoln’s Inn Sermons. 8vo. lOs. Off. 

Life in the Light of God’s Word. Post Svo. 6 a. 

- Word, Work, k Will : Collected Essays. Crown Svo. Oa. 
TITIAN’S LIFE AND TIMES. With somo account of his 

Family, chi<*Hy from new and iinptibHfthpd Upcordn. Hv Crow* and 
CAYai.CASiri.t.K. With Poi trait aiid I IliiHtratioiiH, S Voli. Svo. ‘ila 

TOCQUE VILLE’S State of Society in France before the Revolution, 

]789,and on the Cnnaea winch led to that Event. Translated by Ukxbv 
Rrevk. 8vo. Hi. 

TOMLINSON (CnAs.); TheSonnet; Its Origin, Structure, and Place 

in Poetry. W'ith tru nalationt from Dante, Petrarch, ike. Pont Svo. 8i. 

TOZER (Kxv. H. P.) Highlands of Turkey, with Visits to Mounts 

Ida, Athod, Olympua, and Polloti. 2 VoIm. Crown 8vo. 24#. 

Lectures on the Geography of Greece. Alap, Post 

8vo. 9#. 

TRISTRAM (Cawon). Great Sahara. Illustrations. Crown Svo. 16^^. 

Land of Bloab ; Travels and Discoveries on the East 
Side of the I>ead Sea end the Jordan. Illuatratlond. Crown Svo. 15#. 

TRURO (Bishop ok). The Cathedral : its Necessary Place In 

tim l.ifri and Work of the Church, Crown Svo. Sf. 

TWENTY YEARS' RESIDENCE among the Greeks, Albanian**, 
• TurjE, Arroenlnnii, and Bulgatiaii#. By an Ekolihii Ladv. 2 VoN, 
Crown Svo. 21#. 

TWINING (Rev. Tifus.l Records of a Life of Studious Retirement. 

Being Helvciioufi from Hie t.'orreMpondence. t’ri*wn 8vo, {fa th*’ 

TWIS8' (Hoxaci) Life of Lord Eldon. 2 Vola Post 8vo, 21a. 
TYLOR (E. B.) Resesrebes into the Early History of Mankind, 

and Development of Civilization. 3rd Edition Revised Svo. 12#. 

Primitive Culture ; the Oeveiopment of Mythology, 

PblloeophT. Keliglon, Art, and Cnatom. 2 Vola. 8W». 24«. 

VATICAN COUNCIL. See Leto. 

VIRCHOW (Professor). The Freedom of Science in the 

Modem State. Fcap. Svo. 2i. a 
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